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History of Colorado Water Law: Adaptation & Change

Introduction

Water is a limited resource, vital to Colorado. The
Colorado census of 1861 reported slightly over 26,000
persons. By 2003, the state’s population had grown to
some 4.4 million. Still, natural limitations on the state’s

water resources have not changed.

a2nis
The Colorado General Assembly water rig
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(65 members) and the Senate (35 members). The General Assembly meets in

regular session from january to mid-May each year. The House and Senate
Committees on Agriculture and Natural Resources consider most water-related
legislation. If state funding is involved, the appropriations committees of the

House and Senate also consider water-related bills. Fo

llow the legislative pro-
cess and even listen to hearings and floor proceedings by visiting the General

Assembly’s Web site at www:leg, state.co.us

Statute — A g Native American and
Hispanic Water Uses

Riparian — Reler
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Colorado’s Early Territorial
and State Law

In 1861




Basics of Colorado Water Law

The Prior Appropriation System
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Basics of Colorado Water Law

Domestic Preference
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Basics of Colorado Water Law

Another example of the evolution of
the prior appropriation doctrine occurred
in 2001, when Colorado legislators adopi-
ed a statute that provided cities, counties,
and water districts the opportunity to
obtain’ ‘water rights for recreational in-
channel diversions for boating and kaya-
king. The water amount allowed is the
minimum necessary for a reasonable rec-
reational experience. The CWCB consults

and makes recommendations to the water

Efficiency of Water Diversions

court regarding these applications

Entities that have obtained recreation-
relatéd flow decrees in the past, or are in
the process of obtaining them, include
Aspen, Breckenridge, Fort Collins, Eagle
River Water and Sanitation District, Golden,
Littleton, Pueblo, and the Upper Gunnison

River Water Conservancy District.

Water Waste and Return Flows

In Colorado, a water right is a special

Colorado water law requires reasonably efficient methods of diversion. For

municipal use, Colorado law [avors pipelines as a reasonable means to convey
water. For agricultural use, unlined irrigation canals and reservoirs of all types
— despite the seepage and evaporation they cause — are also considered reason-
ably efficient. The present law adopts such a stance, in part, because seepage
recharges aquifers and streams and because evaporation accompanies reasonable
methods of conveyance and storage.

Conjunctive Use

One way water rights may be used more efficiently is through conjunctive
use. Conjunctive use involves coordinated use of surface and groundwater to
meet water needs more efficiently.

For example, as part of a conjunctive use project, water courts may issue
decrees for storage of water in groundwater aquifers. Water managers can use
wells or unlined ponds to transfer surface water into a groundwater aquifer for
storage and later extraction and use, or to generate “credits” for out-of-priority
well pumping.

FouNpbATIiON FOR WATER

kind of property right known as a usu-
fructary right. Usufructary means having
the right to use a resource without actu-
ally owning it. Ownership of the water
resource always remains in the public
domain under Colorado law

The saying that a water appropriator
must “use it or lose it" reflects only one
facet of a usufructary right. This simply
means that if you do not need to use all or
part of your decreed right, the water goes
to those who can use the water beneficial-
ly. according to the priority date specified
in their water right decrees.

Colorado Supreme Court water law
decisions state that a water user may not
take from the stream any more water than
is needed for beneficial use at the time
the actual diversion is made, despite the
amoumnt allowed on the face of the water
night decree. To divert more water than is
needed for benelicial use is water waste,
and water waste cannot be included with-
in the measure of a water right.

What defines need for beneficial use?
Need 15 a combination of the amount
required to move water o the place where
it will be used, and the amount needed for
beneficial consumptive use.

For example, agricultural water use
can be 20 to 75 percent consumptive,
depending on soil type, crop planted,
geographic location, or irrigation method
Municipal use varies from 5 percent con-
sumptive during the winter, to 50 percent
consumptive during summer landscape
irrigation

Beneficial consumptive use over a repre-
semtative historic time period is the measure
and limit of a water right. However, it is cal-
culated by volume of acre-feet only when a
water night 1s changed to another type of use,
point of diversion, or place of use

Many types of water use produce
ground or surface water return flows
Some examples of return flows are water
that percolates below the root zone of a
crop and into the shallow groundwater,

water seeping from unhned earthen ditch-



Basics of Colorado Water Law
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Deep Groundwater

Different Types of Groundwater

Coloradans rely heavily on pumping of
deep groundwater for a variety of munici-
pal. agricultural, industrial, and other uses
Deep groundwater refers to aquifers geo-
logically confined such that they have no
measurable connection to surface waters

Because 1t is not connected to the sur-
face stream, use ol this water is not re
lated by the prior appropriation system. In
fact; deep groundwater requires different
management than surface streams and
tributary groundwater

Iributary groundwater is recharged
from precipitation and seasonal runoll

Deep groundwater is not readily replen-

ished. Groundwater pumping at a rate

in excess of annual ['L'\_hil.’l_‘,t_‘ creates what

is called a mining condition. Unle

rate of pumping is regulated. mining will

ultimately lower groundwater levels to a
depth where water can no longer be with-
drawn economically
In Colorado, deep groundwater 1s
divided by statute mito three categories
4 184 1 Tt . - > 31
(1) designated, (2) nontributary, and (3

Denver Basin groundwater. Geothermal

groundwater 1s another classiflication

of groundwater; it can be tributary or

nontributary and is regulated by the

(Geothermal Resources Act

Colorado Ground Water Commission

The Colorado Ground Water Commission is the regulatory and permit-
ting agency authorized to manage and control groundwater use in designated
groundwater basins. It may hold rulemaking and court hearings, subject to
judicial review. Its web site address is www.water.state.co.us/cgwc

The Commission has 12 members, nine appointed by the governor. and
three others consisting of the directors of the Department of Natural Resources,
Colorado Water Conservation Board, and the Division of Water Resources.

For a detailed description of the well permit application process, different
types of wells, and other subjects related to groundwater management, see the
Guide to Colorado Well Permits, Water Rights, and Water Administration, published
by the Colorado Division of Water Resources.

Tributary Groundwater — Water below
the Earth’s surface that is hydro-
river

logically connected to a

Deep groundwater is not con-

nected to a river

Ground Water Management Districts
- La‘L.i]

sult

cdistricts lormed to con-

with the Ground Water

groundwater use

Commission on

There are 13

' bhasins

in desigt

districts in Colorado

Upper
Crow
Creek

Lost
Creek

Northern
High Plains

Kiowa
Bijou

Upper
Big
Upper Sandy
Black
Squirrel
Creek

Designated Groundwater
Managed by the
Water

walter

Colorado Ground

Commnussion, designated ground-
1S water not ll‘-("‘_.i 1o :'L"..]:].Jf:.-_‘\_t_' or
supplement continuously Howing surface
conditions

streams under natural

In 1965, the Legslature authorized
the Colorado Ground Water Commission

IO create LjL':EL';I"i.IiL'L] aroundwater |h1--1[5:-.

[hese are areas where groundwater has

historically been the predominant water
supply, primanly along the Front Range
and eastern Colorado

There are currently 8 designated basins

located on Colorados eastern plains: Kiowa

Bijou, Southern High Plains, Upper Black
Squirrel Creek, Lost Creek, Camp Creek,
Upper Big Sandy, Upper Crow Creek, and
the Northern High Plains

Nontributary Groundwater

Nontributary gh‘-lef\\J[c! IS waler
outside of a designated groundwater basin
whose pumping will not affect surface water
levels within 100 years. As specified in the
1965 Ground Water Management Act, it
is available 1o the overlving landowner at
a rate of 1 percent per year, assuming a
100-year life of the aquifer. It is important
to note that this is not a determination that
the aquifer could actually provide the per-
mitted well with a 100-year water supply

This assumption s only used to calculate

an annual pumping rate

Geothermal Resources

All subsurface geotherma

\.\"l"l."\'.'..!lt.'-r’.'L: part ol
resources and are subject to the

Use

of this resource requires a permit from the

waler

1D AT A o
1l Resources Act

Colorado Geotherm

State Engineer, as with all other types ol

groundwaler extraction



Not Nontributary and
Nontributary Denver
Basin Groundwater

Denver Basin groundwater refers to
deep groundwater within the Dawson
Denver, Arapahoe, and Laramie-Fox Hills

aquifers. There are two types of Denver

Basin groundwater, not nontributary anc
nontributary. Both are allocated to overly
ing landowners like' nontributary water

at a rate of 1 percent

per year assuming a
100-year life ol the aquiler

However, pumping of either resource
put

because the

requires. some of the water to be

back into the surface stream
General Assembly presumes by statute
that there might be some hydraulic con-
nection between these aquifers and the

South Platte Basin

Groundwater Use Rights
According to the 1965 Ground Water
Management Act, every new well in the
state of Colorado that diverts tributary
nontributary, Denver Basin groundwater,

or geothermal resources must have a

permit. Groundwater use rights depend
on the source of the groundwater and the
type ol beneficial use

In order to obtain a permit to drill a
well, one must file an applicaton with the
Colorado Division of Water Resources. also
known as the State Engmeers Office. To
obtain a water right decree for tributary
groundwater, one must file a well permit
application and submit other required
documentation to the regional water court

When well permit applications are

submitted, division stalt termine the
amount of groundwater available. the

E"\"-’.L’I nual

for groundwater use to injure

hts. and if the with-

other existing water r

wasteful

drawal will not be unreasonz

also authority to

The State Engineer has
adopt and amend tributary, nontnbutary
and Denver Basin groundwater regulations
that are subject to coun review

The designated grounds

system was designed 1o protect and main
tain reasonable groundwater pumping lev-
els. The Division of Water Resources assists
the Colorado Ground Water Commission
in reviewing designated groundwater per-

nit applications

Designated groundwater is allocated
and administered in a coordinated manner
by the State Engineers Office, Colorado

Water

Ground Water Management Districts

(Ground Commission, and local

Nontributary groundwater and
Denver Basin groundwater 1s allocated
to the overlying landowner and can be

withdrawn at a rate of 1

percent a vear
based on an assumed 100-year supply
The

permits for the designated portions of the

Ground Water Commission 1ssues

The regional water court

Denver Basin

Denver Basin Aquifer System

Deep Groundwater

Water in the four Denver Basin bedrock aquifers is allocated to overlying
landowners at a withdrawal rate of one percent per year until exhausted.

The Colorado Geological Survey estimates that up to 292 million acre-feet
of water lies in the 6,700 square-mile Denver Basin, although less than one-
third of that may be economically recoverable. New communities, homeowners,
and other landowners in the southern Denver metropolitan area have begun to
depend heavily on this finite resource.

issues decrees for the non-designated

portions of the Denver Basin

atutes allow public ent-

current st
o

such as cities and water districts,

claim and use Denver Basin groundwater

‘L';'El_- mng the lands of others, il the entity

-

makes water service available to the land-

owners. and if the landowners have not

already claimed the groundwater rights by

obtaining a court decree or a well

permit

from the State Engimneer

The Denver Basin statutes and rules
are in place because the General Assembly

that deep eroundwater 1s ol

: |
reCognizZed

greal eConomlic LO OVeT I!\ mng

importance

landowners and to local public water sup-
I
pliers, and therefore should be available

tor present and future use, 1o the extent

1L exisls
Geothermal resources are admin-
istered and managed according to the
Geothermal Well Rules
R LAaw 11



Water Rights and Decrees

Monthly Water Resumes
Each water court publishes a monthly resume of the applications it has
received, both in newspapers and by mailing individual copies to persons on the
water clerks mailing list. This is how the citizens of Colorado are informed of
pending water cases.
The Colorado Courts post all seven water court division monthly resumes on
the Colorado Courts” Web site at www.courts.state.co.us

Statements of Opposition

Owners of water rights may file a statement of opposition to any water right
application they think might cause injury to their water rights. A statement of
opposition must be filed within 60 days of when notice of the application appears
in the resume. Any citizen may oppose a water rights application, but Colorado
law does not allow citizens to raise questions of injury to water rights they do not
own. The State and Division Engineers can file a statement of opposition to any
application. Colorado law generally does not allow opposition on public interest
or environmental grounds.

Water court forms for applications and statements of opposition are main-
tained at the local water clerk’s office and on the Colorado Courts’ Web site at
www.courts.state.co.us
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Obtaining a Decree for a

Conditional Water Right

Water Rights and Decrees

Public Trust Doctrine — A
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Absolute Decree: a water court decree
recognizing that a water right has
been perfected, or made real, by
placing previously unappropriated
water to a beneficial use.

Augmentation Decree: a water court
decree that allows a water user to
divert out of priority by replac-
ing water depletions made to the
stream system.

Change of Water Rights Decree: a
water court decree that allows a
different use, different point of
diversion, or different place of
use, while retaining the senior
priority of the original water right.
The water consumption under the
change is limited to the beneficial
historic consumptive use of the
original water right based on a
representative time period, main-
tenance of the historic return flow
pattern, and other conditions nec-
essary lo prevent enlargement of
the water right or injury to other
water rights.

Conditional Decree: a water court
decree recognizing a priority date
for a new proposed appropriation.
The priority becomes fixed when
the water is actually placed to
beneficial use. The applicant for a
conditional decree must show that
there is unappropriated water avail-
able, and must have a plan to divert,
store, or otherwise capture, possess,
and control the water. To continue
to hold a conditional decree, the
potential water user must prove to
the court that he or she is making
diligent progress towards putting
the water to a beneficial use. A
holder of a conditional decree must
show diligence every six years after
issuance of the original conditional

Water Rights and Decrees

Different Types of Decrees and Water Rights

decree or issuance of the most
recent diligence decree.

Direct Flow Right: a right that takes
its water directly from the surface
stream or tributary groundwater
for application to beneficial use.
It is expressed in cubic feet per
second of flow (cfs).

Exchange Decree: a water court decree
that allows an upstream diverter to
take the water that would usually
flow to a downstream diverter. The
upstream diverter must provide
the downstream diverter with a
suitable replacement supply of
water, in amount, timing, and
quality, from some other source.

Federal Reserved Right: a right to
previously unappropriated water
expressly created by federal law.
Federal reserved rights may also
be created by implication, mean-
ing that even if such rights were
not named explicitly, Congress
implied that it was necessary to
reserve water rights for use on
federal lands such as tribal reserva-
tions, national parks, forests, and
monuments (see Federal Reserved
Water Rights, p. 24).

Instream Flow Water Right: a water
right held by the state 1o protect
or improve the water-dependent
natural environment.

Recreational In-channel Diversion
Right: water right held by a local
governmental entity for structures
that control the flow of water for

boating and kayaking.

Storage Right: a right to impound
water in priority for later use,
expressed in number of acre-feet
of water that the reservoir or stor-
age vessel can hold.

CoLorRADCO FOUNDATION FOR WATER

applications at www.courts.state.co.us
To initiate a surface or tributary
groundwater right and obtain a condi-
tional decree, the water user must
1) Intend to divert previously unappro-

pnated water,

]

2) Demonstrate this intent openly, for
example, by conducting field surveys,
posting notice at a diversion point, or

filing for a well permit application;

.

File an application with the
regional water court. The year in
which the application is liled sets

the date of priority;

o

Publish the application through the
water division monthly water resume
and by legal notice in local newspapers:

(]}

Allow two months for other parties to
file statements of opposition;

6) Colorado Division of Water
Resources engineers at the local
Division Engineers Office review

the application:

Staff from the Division Engineer’s

office, generally the local water
commuissioners, perform field inves-
tganons to confirm the claims in
the application;

8) Division Engineer submits a written
report to the regional water court,
with recommendations;

9) If there is no opposition, the applica-
uon is reviewed by a water court ref-
eree who then issues a ruling;

10) If no protest is filed. the referee’s
ruling goes before the water court
judge and he/she signs it in the form
of a decreed water right

11) If there 1s a protest, the case goes
before the water court judge for trial,
unless the parties can reach agree-
ment. In that instance, the water coun

may enter an agreed-upon decree

Access for Building and
Operating Water Facilities

The right to cross another persons
land to construct, maintain, and operate a

water facility. such as a reservoir, ditch, or

EoucaTion



Exchanges

Water Rights and Decrees

Historical Excess in Granting Conditional Decrees
Brings About the “Can and Will” Requirement

Historically, many early

SENIOr water

ghts g all ¢ Al water. Some decrees
ha articular ditch could carry
n 19 adopted the “can and will" requirement lor
ondit s 1 p 1 to show that there is
ppropriated water available, a it the applicant can and will place the
1 henel 1 11ee with dilicence and within a reasonable time
vale a benel 1l useé with dihgence and within a reasonabpie ime

Change, Sale, and Transfer
of Water Rights




Water Rights and Decrees
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Augmentation plans allow for out-of-priority diversions by replacing the water that
junior water users consume. However, the replacement water must meet the needs of
senior water rights holders at the time, place, quantity, and suitable quality they would

enjoy absent the out-of-priority diversions.
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Administering, Managing and Regulating Water

Administration of Water
Rights: Colorado Division
of Water Resources

The Colorado
which

division

of Water
State

and
author-

Division
Resources, includes the
Engineer, engineers,
water commissioners, has the
ity to administer all surface and tributary

groundwater in the state of Colorado.

The 1969 Act, section 37-92-
501(2)(e), states that rules of the State
Engineer “shall have as their objective

the optimum use of water consistent
with preservation of the priority system
Although Colorado
statutes and court decisions appear 1o

of water rights.”

refer interchangeably 1o maximum utili-
zation and optimum use, the Colorado
Supreme Court says that Colorado water
law does not require squeezing out every
drop of water available. Rather, the law
“proper
regard for all significant factors, including

favors optimum use, specifically

environmental and economic concerns be
taken into account.”

Throughout Colorado, the holders of
decreed water rights depend on the State
Engineer to shut down or reduce junior
decreed uses, in addition to undecreed
uses, to satisfy the demand of decreed
Senor uses

There i1s a division engineers office
located in each of the seven water divi-
sions in Colorado. Each division office
employs a number of water commission-
ers. It is the primary job of the water com-
missioners to go into the field and distrib-
ute the waters of the state. This involves
monitoring headgates, responding to calls
for water, issuing orders to reduce or cease
diversions, and collecting data on diver-
sions. The State Engineer operates a state-
wide satellite-linked monitoring system
that records stream flows on a real-time
basis. This system Is a vital component to
water administration and flood monitor-
ing efforts:

The State Engineer also administers
noniributary and Denver Basin ground-

DiTiIZEN"

water under its well permit and rulemak-
ing authority. The Colorado Groundwater
Commission and local groundwater man-
agement districts administer groundwater
in the designated groundwater basins (see
p.10)
The State Engineer has the authority to

Designated Groundwater Basins,

adopt and amend regulations for tributary,
nontributary, and Denver Basin groundwa-
ter, subject to judicial review.

Much information regarding water
administration in Colorado appears on
the Division of Water Resources’ Web site

wivw water.state.co.us

Substitute Supply Plans

Substitute supply plans allow out-of-
priority  diversions if sufficient replace-
ment water can be provided to senior
rights to cover depletions. Substitute
supply plans are approved by the State
Engineer for defined periods. In contrast,
augmentation plans, which are long-term

must be approved by water court

Exempt and Non-Exempt Wells

In 2002. the Colorado General
Assembly adopted legislation allowing the
State Engineer 1o approve substitute sup-
ply plans while augmentation plan appli-
canons are pendlng In water court A Spl'."
cific provision of this legislation requires
that notice of the substitute supply plan
and water court application be provided
to all opposing parties, so they can submit
comments to the State Engineers Office.
In 2003, the General Assembly granted a
grace period of three years for out-of-pri-
ority tributary groundwater well pumpers
in the South Platte Basin to lile augmenta-
tion plans in water cour,

After a substitute supply plan has been
reviewed, the State Engineer may also
require terms and conditions to assure
that operation of the plan will replace all
out-of-priority depletions in time, loca-
ton, and amount to prevent Injury to
other water rights

In 2003, the General Assembly also

gave the State Engineer authority to

There are two categories of groundwater wells: (1) exempt wells, mea

ing those that are exempt from water rights administration under the p

system, and (2) non-exempt wells, meaning those that are govmdﬁrthe

priority system.

?emitsformptwdlstypiaﬂyﬁmﬁthgplmpmgmwmmﬁuﬂ.
15 gallons per minute. Examples of exempt wells include: household use only,
domestic and livestock wells, pre-1972 unregistered wells, mnmmﬂmt

wells, monitoring and observation wells, and replacement wells.
cannot be pooled to constitute a subdivision water supply. Until 1971, wells
providing groundwater for domestic use were not regulated. Now, a :

t wells.

aiﬂexempt&umthepﬁoﬁqrsystem,theydomqmnpuuﬁtﬁmt&usﬂw.

The State Engineer does not curtail exempt wells when responding to a
senior call, because the legislature presumes non-injury to other water rights
due to the low amount of consumptive water use from these wells.

Nmmmptwtﬁsmwmwdbyﬂmpmmysys&m,mdmybecmm
These wells include any other type of well not noted above. In over-approp:
areas of the state, new non-exempt wells are required to replace out-of-priority
diversions by means of an augmentation plan.

For more detail, see the Guide to Colorado Well Permits, Water Rights, and

s GuipDe
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The Workings of a River Call




Administering, Managing and Regulating Water

Colorado Water
Conservation Board

Instream flows, according to legislative definition, are

the flows or lake levels needed to preserve the natural

environment to a reasonable degree.

Local and Regional
Water Management Agencies



Administering, Managing and Regulating Water

Trans-mountain Diversions and Basin of Origin Protection

20

A trans-mountain diversion occurs when water is exported from one water-
shed into another. West Slope water diverted to points east of the Continental
Divide supplies many Front Range water uses. This imported water is 100 per-
cent consumptive. This means that the water can be reused to extinction, and is
not required to provide return flows. This is because the law recognizes that no
water from the diversion will ever flow back to its basin of origin.

In the Colorado River Basin specifically, Colorado statutes require that water
conservancy districts have basin of origin protection plans in place as a condi-
tion for exporting water from the natural Colorado River Basin to other areas
of the state. The General Assembly has not extended this requirement to other
entities, such as municipalities, or to water appropriated and removed from
other basins.

According to the statute, a basin of origin protection plan must include
measures for the design, construction, and operation of water exportation facili-
ties, so that present and future beneficial consumptive water uses will not be
impaired, nor increased in cost, at the expense of the water users within the
natural basin.

A 2003 statute provides for replacement of lost tax revenues for up to 30
years when agricultural water rights are permanently removed from one county
for use in another county.

Reven Dirtm
00 AFYoam
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Water Storage
In his 1879 Report on the Lands of the

Arid Regions, John Wesley Powell stressed

the necessity of water storage in the west-
ern United States. He feared that corporate
monopolies would control the sale and use
of water unless government intervened on

penalt o

1ssed the

Reclamation Act to help Colorado and
the other western states finance reservoirs
Under a provision of the Reclamation Act
all reclamauon projects must obtain water
rights based on state law

Faced with requirements in the
Reclamation Act for local project sponsors
Lo h‘..';[‘ repay a portion ol project costs,
the Colorado General Assembly adopted
laws creating irrigation districts, water
conservancy districts, and water conser-
vation districts. These entities were given
authority to contract directly with the U.S
Bureau ol Reclamation. The contracts for
early reclamation projects were devoted
almost entirely to irngation. Later proj-

ects, like the Colorado-Big Thompson and

Frvingpan-Arkansas projects, also served
some municipal and industrial uses

The Colorado-Big Thompson Project

provides up to 240,000 acre-feet of water

nnually for s > 600,000 acres of farm-

ind 30 cittes and water districts in
SeVE rtheastern Colorado counties. The
F1 1-Arkansas Project supplies water

ers and cities in the Arkansas River

ering an average ol i9.Y52 acre-

roject water annually




Administering, Managing and Regulating Water

Water Quality Control
Commission and Division




Interstate and Federal Law

Interstate Compacts,
Equitable Apportionment
Decrees, and Treaties

Interstate Compacts, Treaties and Decrees

Colorado River Compact of 1922
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Interstate and Federal Law

Upper Colorado River Basin Compact of 1948
This compact distributes the consumptive use of Colorado River water
among the upper basin states. Subject to interpretation of the compacts and
other laws, as well as the amount of water available in the river, Colorado’s con-
sumptive use rights for Colorado River water can vary.
The following calculation is a way of viewing how the 10-year running aver-
age 75 million acre-feet delivery requirement to the lower basin might translate
into water available for consumptive use by the upper basin states in an average

Provisions

Total average annual water production in the Upper
Colorado River Basin

water year:

14,800,000"

Or the amount to be delivered to the Lower Basin under the
current 10-year running average

RN Mexican Treaty obligations (a disputed point)

For portion of Arizona above upper/lower basin dividin
I g
point (above Lee Ferry)

7,500,000

* Long-term average 1896-2003. Upper Colorado River Comm'n 55th Annual Rpt. (2003).

Within the Upper Basin, the Colorado River is allocated according to the

following percentages:
Colorado = 51.75%, Utah = 23%, Wyoming = 14%, New Mexico = 11.25%

For water planning purposes, the Colorado Water Conservation Board
assumes that there is up to 400,000 additional acre-feet of Colorado River water
remaining for consumptive use that Colorado can develop under the 1922 and

1948 Colorado River compacts
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Interstate and Federal Law

Environmental Protection

By the close of the 19th century, national and state
agendas began to shift from unmitigated use of natural
resources to progressive conservation. As a result...more
than 14 million acres of national forest land exists in

Colorado today.




Interstate and Federal Law




Colorado’s Water Future

Thomas Hornsby Ferril and the American

West
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Chronology

1903 C ieneral Assembly 1951
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1907
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1923
1938 =
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stablished by the lerniories and >tates 1965
1968
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1968
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Chronology

1968

Fellhauer v. People, requinng the State

Colorado Supreme Court decides
Engineer to adopt tributary groundwa-
ter regulations

1969
adopts Water Rights Determination and

Colotado  General Assembly
Administration Act, with seven water
divisions in the state and a division engi-

neer and water court in each division

1969
Environimental Policy Act (NEPA).

Congress adopts the National

1972
City and County of Denver v. Fulton

Colorado Supreme Court decides

Irrigating Ditch Cov, holding that water
imported from one river basin to anoth-
er can be fully consumed by reuse and

SUCCESSIVE use, o extinclion.

1972
Control Act Amendments

Congress adopts Water Pollution

Colorado  General

1973

adopts the instream flow and lake

Assembly

level law, allowing the Colorado Water
Conservation Board to obtain new
water rights sufficient to “preserve the
natural environment to a reasonable

degree

1973

Species Act

Congress adopts Endangered

1976
decides Colorado River Dist. v. United
States (Mary Akin), recognizing the

United States Supreme Court

authority of the Colorado water court
over the Native Amencan reservation
water rights of the Southern Ute and
Ute Mountain Ute Tribes

1976
Land Policy and Management Act

Congress adopts the Federal

1977  Congress adopts Clean Water Act

1979 Colorado Court

decides People v. Emmert, holding that

xupreme

Colorado does not follow the public
wust docrine and the stream beds
belong to the adjoining landowners

30 CoLarRaDD

1979
Colorado River Water Conservation Dist.

Colorado Supreme Count rules in

Colorado Water Conservation Board that
the state instream flow program 1s not
unconsttutional under the state const-

tution’s prior appropriation Provisions.

1980 Colorade Supreme Court in
Weibert v Rothe Bros. holds that the
historic beneficial use of a water right
governs its change to a diflerent point

of diversion. place, or type of use.

1983 Colorado Court In

Colorado v

Supreme
Southwestern  Colo,  Water
Conservation Dist. holds that the prior
appropriation doctrine applies only to
surface water and tributary groundwater
The General Assembly may decide how

to allocate nontnbutary groundwater

1992

City.of Thornton v. City of Fort Collins, rec-

Colorado Supreme Coun decides
ognizing the validity of water nghts for
hoat chute and nature center diversions

1992

Board of County Commissioners v, Upper

Colorado Supreme Court decides
Gunnison River Water Conservancy Dist.,
upholding the storage, release, and
administration of water for use down-

stream for recreation and fishing flows

1995

decides Kansas

United States Supreme Court
Colorado, holding
that Colorado post-compact well
pumping of Arkansas River tributary
groundwater caused violations ol the

1948 Arkansas River Compact

1996

City of Thomton v Bijou lrmigation Co.,

Colorado Supreme Court decides
establishing standards for large agricul-
tural water transfers 1o municipal use

1997
Shirola v. Turkey Canon Ranch Ltd. Liab

Colorado Supreme Court decides

Co.. recognizing the standing of any
citizen to oppose an application filed
in water court, in order to hold the
applicant 1o a strict standard of proof

However. to assert injury 1o a waler

FouUunNnDaTion FBR WATER

right, a person must have a legally pro-
tected interest in a vested water right
or conditional decree. The State and
Division Engineers have broad stand-

mg o 3.1'!pt.‘etr N water COurt cases.

General  Assembly

2001
Arkansas River Basin Pilor Water

adopts
Bank and Recreational In-Channel
diversion statutes

2002

Board of County Commniissioners v. Park

Colorado Supreme Court decides

County Sportsman’s Ranch, restating the
“Colorado Doctrine” and holding that
aquifers can be used to store water
under a decreed water right. To obtain
such a storage decree. the appropria-
tor must capture, possess, and control
water and place it into the aquifer. The
applicant for this kind of decree must
prove that storage space is available
in the aquifer without injury to other

water rights

2002
allowing Colorado Water Conservation

General Assembly adopts law

Board Insiream Flow Program to pur-
chase or accept donanon of senior
water nights to improve stream con-
ditions. Previously, the Board could
acquire instream flow rights only to
provide minimum stream flows or lake
Jevels necessary to preserve the natural

environment Lo a reasonable degree.

2003

lation for stored water banks in all

General Assembly adopts legis-

seven Water Divisions. prohibits new
residential covenants that restrict use
of drought-tolerant landscape, autho-
rZes consenvation gasements for water
rights, requires financial mitigation to
a county when transfernng agricultural
water permanently out' of the coun-
ty. Dunng drought emergencies, the
General Assembly authorizes interrupt-
ihle water supply agreements between
farms and cties, and loans of water to

the CW(CB for instream flows.

EDpucATION




Abandonment oss of whole or part of

a water right by intent to permanently
discontinue use. Period of non-use for
ten vears raises rebuttable presumption
of abandonment. A conditional water
right is conclusively presumed to be
abandoned. if an application for find-
ing of reasonable diligence is not made
within six years of the entry of the
conditional decree or the most recent
diligence decree. The State Engineer
prepares a periodic abandonment list.
Water rights are declared abandoned

through a water court proceeding.

Acre-Foot  Volumetric measurement of

water used for quantifymg reservoir
storage capacity and historic con-
sumptive use. This is the amount of
water that will cover an acre of land at
a depth ol one foot, or 325,851 gallons

of water

Adjudication The process lor obtaining

a water court decree for a conditional
water right, a finding of reasonable
diligerice, an absolute water right. an
exchange, an augmeniation plan, a
change of water right. or a right 10
withdraw nontributary water or Denver
Basin groundwater that is outside of a

designated groundwater basin

Appropriation Placement of a specified

portion of the waters of the state 10 a
beneficial use pursuant to the proce-
dures prescribed by law. Speculation
is. prohibited. The appropriator must
have its own use¢ for the water or Have
a contract 1o serve the customers that
the water will benefit. Only previously
unappropnated surface or tnbutary
groundwater water can be appropn-
ated. The appropriator must have a
plan to divent. store, or otherwise cap-
ture, possess. and control the water for

henelicial use

BiTizen"'s GUIDE

Aquifer A subsurface water-bearing geo-

logical structure capable of storing and
yielding water Lo streams, springs, or

wells

Augmentation Replacing the quantity of

water depleted from the stream system
caused by an out-of-prionty diversion
When adjudicated and operated to
replace depletions to the stream system,
the out-of-prionty diversion may contin-
ue even through a call has been placed

on the stream by senior decreed rights,

Beneficial Use Beneficial use is the basis,

measure, and limit of a water right
Colorado law broadly defines beneficial
use of water as a lawlul appropnation
that uses reasonably efficient practices

to put that water to use without waste.

Call Demand for administration of water

rights, In tumes of water shonage. the
owner of-a decreed water right will make
a “call” for water. The call results in shut
down orders against undecreed water
uses and decreed junior water rights as
necessary to fill the beneficial use need of

the decreed senior calling nght

Colorado Revised Statutes or C.R.S.

The annual compilation of Colorado
statutes and court rules published by
the Colorade General Assembly. Also
called “the red books.”

Conservation Easement for Water Rights

Legal provision under 2003 statute
allowing owners of water rights to
covenant for keeping the water in use
for open space, wetlands, recreation,

ecological diversity, or farming

Consumptive Use Water use that perma-

nently withdraws water from its source;
water that 1s no longer available because
it has evaporated. been transpired by
plants. incorporated into products or
crops, consumed by people or live-
stock, or otherwise removed from the

immediate water environment

Glossary

Cubic Feet Per Second (cfs) Measurement

of flow rate of water in running stream
or taken as direct diversion from the
stream. Water flowing at 1 cfs will
deliver 4488 gallons per munute or
648,000 gallons per day

Denver Basin Groundwater Groundwater

of the Dawson, Denver, Arapahoe, and
Laramije-Fox Hills aquifers underlying
the Front Range area from Colorado
Springs to Greeley. This water is allo-
cated to the overlying landowner by
statute, admirustered by rules of the
State Engineer, allowing pumping at a
rate of one percent per year assuming
a hundred-year life of the aquifer and
requiring some of the pumped water to

be put back into the stream system.

Designated Groundwater Groundwater

areds not adjacent to a continuously
flowing natural stream, where ground-
water has been the principal water
supply for at least lifteen years preced-
ing the designation of the groundwater
basin. Eight designated groundwarer
basins exist on'Colorados eastern high
plains. Use of designated groundwater
requires a permit from the Colorado

Groundwater Commission.

Developed or Imported Water Water

brought into a stream system from
another, unconnected source, for
example, transmountain diversion
water or nontributary well water. This
type of water can be reused and succes-
sively used to extinction, and 1s often
Uf\-\"d n 'Jllglﬂf_'ﬂ'[illil_‘n or Exchangﬁ
plans. In contrast, native basin water is
subject to one use, and the return flow
belongs to the stream svstem to fill
other appropriations, unless a decree
was obtained for the right to reuse and

successively use return flows.

To BoLorApDD WaTerR Law a3



Glossary

Dil

Diversion or Divert

Fut

igence Reasonable progress towards
making a conditional water night abso-
lute by putting unappropriated water
to a beneficial use. Must be proved in
a water court proceeding through an
application initiated every six-years
after entry of the conditional decree
or most recent diligence decree. Acts
demonstrating diligence include engi-
neeting, permitting, financing, and
construction of water facilities needed
to complete water diversion and deliv-
ery to the place of use.

Removing water
from its natural course or location, or
controlling water in its natural course
or location, by means of a water strue-
ture such as a ditch, pipeline, pump,
reservoir, or well. The Colorado Water
Conservation Board may appropriate
instream flows withow diversion, and
local governmental agencies may make
recreational in-channel diversions,
under specified statutory procedures.

ile Call Determination made by the
State or Division Engineer to lift a shut
down order if cessation of diversions
by junior decreed water rights will not
result in making water available to the
senior calling right.

Injury The action of another that causes

or may cause the holders of decreed
water rights to suffer loss of water at the
time, place, and amount they would be
entitled to use under their water rights
if the action had not occurred. Injury
is a significant issue in any water court
proceeding and in determinations of
the State and Division Engineers.

Interruptible Water Leasing Authorization

by 2003 statute to allow farmers o
lease water 1o cities during drought

emergencies.

Nontributary Groundwater Groundwater

32

outside of the boundaries of anyv des-
ignated groundwater basin, the with-

CoLorapno FOouwNDATION

Riparian

drawal of which will not, within one
hundred years, deplete the flow of a
natural stream at an annual rate greater
than oné-tenth of one percent of the
anmual rate of withdrawal.

Not Nontributary Groundwater Denver

Basin groundwater, the withdrawal of
which will deplete the flow of a natural
stream at an annual rate of greater than
one-tenth of one percent of the annual
rate of withdrawal.

Priority The ranking of a water right vis-

a-vis all other water nghts drawing on
the stream system. Priority is deter-
mined by the year in which the apph-
cation for the water right was filed.
The date the appropnation was initi-
ated determines the relative priority
of water rights for which applications
were filed in the same vear. Priority
is the most valuable aspect of a water
right because priorities determine who
may divert and use water in time of
short water supply

Public Trust Doctrine A docirine of state

ownership of stream and lake beds
that has been applied. most notably
in California, to cut back on historic
diversions to sustain fish and wildlife
habitat and recreation. Has not been
recognized in Colorado, although the
Colorado Supreme Court has ruled
that the Colorado Water Conservation
Board has a fiduciary duty to the peo-
ple of Colorado to enforce the instream
flow water rights it obtains,

Return Flow Water that returns to streams

and rivers after it has been applied 1o
beneficial use. It may return as a sur-
face flow;, or as an inflow of tributary
groundwater.

Referring 1o land or habuat
immediately adjacent to the stream
channel.

Statute

Tributary Groundwater

Riparian Water Law A legal system that

permits water use only by those who
own land along the banks of a stream or
lake. The right is for reasonable use and
is correlative with the right of every other
property owner Lo prohibit unreasonable
us¢ that diminishes the instream quan-
tty or quality of water. Colorado law
does not recognize riparian rights.

A law enacted by a legislative
body such as the U.S. Congress or the
Colorado General Assembly.

Substitute Supply Plan A State Engineer-

approved temporary plan of replace-
ment supply allowing an out-of-pri-
ority diversion while a plan for aug-
mentation is proceeding through the
water court. The State Engineer may
also approve substitute supply plans
for water exchanges, water uses that
will not exceed 5 years, and limited
emergency situations affecting public
health or safety:

All subsurface
water hydraulically connected to
a surface stream, the pumping of
which would have a measurable
effect on the surface stream within
one hundred years.

Water Bank A program operating under

rules of the State Engineer in each of
Colorados seven water divisions to
facilitate the lease, exchange, or loan
of legally stored water as an alternative
to sale of water rights, while protecting
against injury to other water rights.

Water Right A property right to the use of

a portion of the publics surface or trib-
utary groundwater resource obtained
under applicable legal procedures.

Well Any structure or device used for the

purpose or with the effect of obtaining
groundwater for beneficial use from
an aquifer. Every well requires a State
Engineer-issued permit.

FOR WATER EpbucaTionN
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Tis 1841 mMaP oF THE AMERICAN WEST, cOMPILED BY Navy CAPTAIN CHARLES WILKES,

ILLUSTRATES ONE OF THE FIRST ATTEMPTS TO MAP THE LARGELY UNEXPLORED AMERICAN WEsT.

MUCH OF THIS MAP IS VAGUE AND LARGELY HYPOTHETICAL. THE INTERIOR PART OF THE WEST

BEARS THE NOTATION, IN PART, “THIS PLAIN IS A WASTE OF SAND, WITH A FEW DETACHED

MOUNTAINS, (SOME OF WHICH ARISE IN THE REGION OF PERPETUAL SNOW), WHOSE POSITIONS
ARE UNKNOWN; FROM THESE FLOW SMALL STREAMS THAT ARE SOON LOST IN THE SAND.”

Colorado Foundation for Water Education
PO. Box 300158
Denver, Colorado 80203
303-377-4433
Fax: 303-377-4360
www.cfwe.org

N — T T




