=

Bound by DENVER BOOKBINDING CO., 2715 - 17th St., Denver,

"W -

Colo. 80211

Report to the Colorado General Assembly:

COMMITTEE ON
THE EQUAL RIGHTS
AMENDMENTS <=cc'Ve®

COLORADO LEGISLATIVE COUNCIL

RESEARCH PUBLICATION NO. 213
December, 1975



COMMITTEE ON THE
EQUAL RIGHTS AMENDMENTS

Legislative Council
Report to the

Colorado General Assembly

Research Publication No. 213
December, 1975




OFFICERS
REP, FRILLIP MAJSAR!
Chairrssr.

SEN. FRED . ANDERSON
Vice Chairman

STAFF
LYLE C. XYLE
Sirector

DAVID F. MORRISSEY
Assistant Director

COLORADO GENERAL ASSEMBLY

LEGISLATIVE COUNCIL

ROOM 46 STATE CAPITOL
DENVER, COLORADO 80203
892-3521
AREA CODE 303

MEMBERS

SEN. BARBARA S. HOLME
SEN. HAROLD L. McCORMICK
SEN. VINCENT MASSARI
SEN. RICHARD H. PLOCK Jr.
SEN. JOSEPH B. SCHIEFFELIN
SEN. TED L. STRICKLAND
REP. BOB LEON KIRSCHT
REP, STEPHEN A. LYON
REP. CLARENCE QUINLAN
REP. RONALD H. STRAHLE
REP. RUBEN A. VALDEZ

REP. ROY E. WELLS

November 24, 1975
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Dear Mr, Chairman:

Pursuant to House Joint Resolution No. 1046,
1975 session, the Committee on the Equal Rights
Amendments submits the accompanying report for
consideration by the Legislative Council.

The committee requests that the Legislative
Council transmit the report to Governor Lamm and
to the second regular session of the Fiftieth
Colorado General Assembly with recommendation for
favorable consideration.
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FOREWORD

House Joint Resolution No. 1046, 1975 session, direct-
ed the Legislative Council to appoint a committee to study
the Equal Rights Amendment to the Colorado Constitution and

the proposed Equal Rights Amendment to the United States Con-
stitution.

Members of the Colorado General Assembly appointed to
the Committee on the Equal Rights Amendments were:

Sen. Joe Schieffelin, Rep. Art Herzberger
Chairman Rep. Bill Hilsmeier

Rep. Nancy Dick, Rep. Leo Lucero
Chairwoman Rep. Betty Orten

Sen. Robert Allshouse
Sen. Eldon Cooper
Sen. Lorena Darby
Sen. Kenneth Kinnie

The committee and the Legislative Council express
appreciation to the many persons who testified before and pro-
vided assistance to the committee during the interim study.

Ms. Sue Burch (Legislative Drafting Office staff) and
Mr. Earl Thaxton and Mr, John Silver (Legislative Council
staff) provided assistance to the committee in the completion
of its study.

Lyle C. Kyle
Director
December, 1975 Legislative Council
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The state Equal Rights Amendment, which took effect on
January 11, 1973, adds a new Section 29 to Article II of the
Colorado Constitution. The new language reads as fallows:

ARTICLE II, SECTION 29, Equality of the
sexes. Equali%y of rights under the law sh&£ll
not be denied or abridged by the state of Colo-
rado or any of its political subdivisions on
account of sex.

Committee Charge

House Joint Resolution 1046 of the 1975 Session of the
Colorado General Assembly directed the Legislative Council to
appoint a committee to study the following:

- the necessity for statutory changes to comply with
the Colorado Equal Rights Amendment;

- the effects of any such changes;

~ the necessity for changes in state governmental reg-
ulations to comply with the Colorado BEqual Rights
Amendment;

- the effects of any such changes;

- which branch of state govermnment should prescribe
laws and regulations for the governance of behavior
related to equality of the sexes, 1f the proposed
federal Equal Rights Amendment is fully ratified;

- the issue of states' rights under the proposed fed-
eral Equal Rights Amendment;

- the potential effects of the state and fedaral Equal
Rights Amendments on freedom of religion;

- the potential effects of the state and federal Equal
Rights Amendments on separation of the sexes in pub=
lic facilities; _ .

- the potential effects of the state and federal Equal
Rights Amendments on the employment of men &nd women;

~ Judicial standards of review under the state and fed-
eral Equal Rights Amendments;

- the potential effecls of the state and federal Equal
Rights Amendments on internal family roles;




INTRODUCTION

The Propogsed Federal Equal Rights Amendment

On March 22, 1972, the United States Senate adopted a
resolution proposing the federal Equal Rights Amendment for
ratification by the individual state legislatures. The reso-
Jution had previously been adopted by the United States House
of Representatives on October 12, 1971.

An amendment to the United States Constitution must be
ratified by three-fourths of the fifty state legislatures in
order to take effect. At the time of this report, 3% of the
required 38 state legislatures have ratified the proposed fed-
eral Equal Rights Amendment (although the state legislatures
in Nebraska and Tennessee have taken official action intended
to rescind their states' ratifications of the amendment).

The Colorado General Assembly ratified the proposed
federal Equal Rights Amendment| during its 1972 session (see
House Concurrent Resolution 101Y, 1972 session).

The text of the proposed federal Equal Rights Amendment
is as follows:

SECTION 1. Equality of rights under the
law shall not be denied or abridged by the
United States or by any state on account of
sex-

SECTION 2. The Congress shall have the

power to enforce, by appropriate legislation,
the provisions of this article.

SECTION 3, This amendment shall take ef-
fect two years after the date of ratification.

The Colorado Edqual Rights Amendment

During its 1972 session, at which it ratified the pro-
posed federal Equal Rights Amendment, the Colorado General
Assembly referred to the people a similar amendment to the
Colorado Constitution (see House Ceneurrent Reselutien 1006,
1972 session). Amendments to the state constitution may be
proposed by the state legislature but must be approved by the
voters at a general election.

At the November, 1972, general election, the proposed

Equal Rights Amendment to the Colorado Constitution was adopt-
ed by a vote of 531,415 to 295,254.




- the potential effects of the state and federal Equal
Rights Amendments on the activities of private insti-
tutions;

- the potential effects of the state and federal Equal
Rights Amendments on the '"rights of children'; and

- the potential effects of the state and federal Equal
Rights Amendments on the right to privacy.

The interim Committee on the Equal Rights Amendments, in its
attempt to meet the charge of House Joint Resolution 1046,
held a total of nine meetings during the 1975 interim. Eight
of these meetings were devoted to the receipt of testimony
from over 100 witnesses, including government officials, leg-
islators from other states, private attorneys, labor offici-
als, educators, religious leaders, authors, physicians, psy-
chiatrists, psychologists, sociologists, representatives of
private institutions and organizations, political party offi-
clals, and concerned citizes. The members of the committee
take this opportunity to thank each of the witnesses for his
assistance in fulfilling the committee's charge.

Statutory Analysis - Colorado Revised Statutes 1973

In its efforts to determine statutory changes necessary
for compliance with the Colorado Equal Rights Amendment, the
committee directed the staffs of the Legislative Council and
the Legislative Drafting Office to conduct a computerized
search of Colorado Revised Statutes 1973 and to analyse the
statutes identified through the computerized search. The pur-
pose of this analysis was to delineate the following categor-
ies of Colorado statutes:

- statutes which explicitly treat one sex differently
from the other; '

- statutes which contain sex distinections based on
physical characteristics unique to one sex;

- statutes which are sex-neutral in their terms;

- statutes which prohibit discrimination, but which do
not include sex as a basis for the prohibition;

- statutes which prohibit discrimination on the basis
of sex;

- statutes which provide for the construction of gen-
der-based language; and




~ statutes which contain the '"prudent man' rule.

The analysis made no judgment that particular statutes consti-
tuted denial or abridgement of rights on the basis of sex -
the statutes were 1isolated and analysed solely on the basis
of their treatment of one sex in a different manner than the
other or on the basis of thelir sex-neutrality. (Similarly,
the identification of a sex-neutral statute was not intended
to imply that 1its agplication or administration o¢curs in a
sex-neutral fashion.

The members of the committee employed the computer-
based statutory analysis in conjunction with the testimony
received during the initial eight committee meetings to de-
velop the following committee findings and recommendations,

Committee Fin d commendations

At the ninth and final meeting of the committee, two
opposing reports were presented for review, One of the re-
ports had been written by Senator Joe Schieffelin, and the
other by Representatives Nancy Dick and Betty Orten.

The proposed report by Senator Schieffelin opposes the
state and federal Equal Rights Amendments and is intended to
"articulate the concerns which exist about the Equal Rights
Amendments and to show that the concerns have merit'. The
basic recommendation of the Schieffelin proposed report is
that a citizen initiative drive be conducted prior to the 1976
general election campaign to place the question of the repeal
of the state Equal Rights Amendment before the voter$ at that
election, and that the 1977 sessioh of the Colorado General
Assembly consider the results of the vote on this question in
its evaluation of a resolution to fescind Colorado's ratifica-
tion of the federal Equal Rights Amendment.

The proposed report by Representatives Dick and Orten
favors the state and federal Equal Rights Amendments and con-
cludes that '"the compelling evidence necessary to justify the
repeal of the state Equal Rights Amendment and the rescission
of Colorado's ratification of the federal Equal Rights Amend-
ment has not and cannot be presented". The basit redtommenda-
tion of the Dick-Orten proposed report is that "any effort to
repeal the state Equal Rights Ameridment be strohgly resisted
and that any efforts to rescind Colorado's ratificéation of
the federal Equal Rights Amendment be similarly rejected".

Neither proposed report was specifically adopted by the
full committee. The committee, however, took the following
actions: - ' '

lpm




(1) The committee recommends that a citizen initia-
tive drive be conducted to place the question of the repeal
of the state Equal Rights Amendment on the ballot at the 1976
general election.

(2) The committee transmits to the Legislative Council
both the Schieffelin and the Dick-Orten proposed reports, con-
sidering them 1llustrative of the opposing viewpoints on the
Equal Rights Amendments.

(3) The committee supports the federal Equal Rights
Amendment.

(4) The committee supports the state Equal Rights
Amendment.

The remainder of this report transmits the Schieffelin
and Dick-Orten reports. In addition, a personal statement
of Senator Robert Allshouse in opposition to the Equal Rights
Amendments is transmitted.
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I. INTRODUCTION

At the 1972 general election, Colorado's voters adopted
the Equal Rights Amendment to the Colorado Constitution by a
margin of nearly two to one (531,415 votes in favor compared
to 295,254 votes against the amendment). This overwhelming
support of the state Equal Rights Amendment stood as an en-
dorsement of the previous action of the Colorado General
Assembly in ratifying the proposed Equal Rights Amendment to
the United States Constitution (only one member of the state
legislature opposed ratification on final vote).

Nonetheless, the committee has been asked to re-examine
both the action of the Colorado electorate in adopting the
state amendment and the vote of the General Assembly in rati-
fication of the federal amendment. It is the basic premise of
this report that compelling evidence must be presented to
justify the reversal of a clear mandate of Colorado's voters
and a decisive action of the General Assembly.

The findings in this report result from a lengthy and
very careful examination of the constitutional implications of
the Equal Rights Amendments and the effects which the amend-
ments can be expected to have on religious practice and
doctrine, the structure of the family, the institution of mar-
riage, the composition of the military forces, athletic pro-
grams in schools and colleges, the employment of men and women,
and certain financial benefits of government action., In addi-
tion, this report examines the desirability of national uni-
formity of constitutional rights, the permanent nature of
constitutional amendments, the need for statutory revision in
implementation of the Equal Rights Amendments, and the value
of constitutional amendments as expressions of community mor-
al and ethical standards. The report's findings in these areas
are set forth below.

As a result of these findings, this report concludes
that the compelling evidence necessary to justify the repeal
of the state Equal Rights Amendment and the rescission of
Colorado's ratification of the federal Equal Rights Amendment
has not and cannot be presented. Therefore, no action should
be taken to effect this repeal and rescission. This conclu-
sion is intended as official affirmation of the principles and
effects of the state and federal Equal Rights Amendments.
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ITI. COMMITTEE FINDINGS

A, Clgrification of Issues_of
Constitutional Law

Testimony presented to the committee indicated that
there is substantial disagreement concerning the need for the
federal Equal Rights Amendment as a matter of constitutional
law. Some witnesses before the committee testified to the
effect that the 5th and 14th Amendments to the United States
Constitution presently provide a constitutional basis for
protection of women's rights. Others testified that women
have not achieved "equal protection of the laws" under these
amendments and that the federal Equal Rights Amendment is nec-
essary iIn order to achieve constitutional equality of the
sexes.

Testimony also indicated that there is substantial dis-
agreement as to how the courts will interpret the federal
Equal Rights Amendment after it is ratified by 38 state leg-
islatures and becomes the 27th Amendment to the United States
Constitution. Some witnesses understood that the amendment
will require an absolute interpretation by the courts, allow-
ing for no qualifications. Other witnesses understood that
there are subsidiary or collateral principles of 1law which
the courts may use to qualify the absolute interpretation of
the amendment in appropriate cases.

The purpose of this section of the report is to set
forth the need for the federal Equal Rights Amendment as a
matter of constitutional law and to evaluate the way in which
the amendment will be interpreted by the courts after it is
fully ratified. The amendment will have a distinctly legal
effect on existing state law and institutions, and an under-
standing of the need for the amendment as a matter of consti-
tutional law and of the way in which it will be interpreted by
the courts is basic to an understanding of this legal effect.

This report maintains that an explanation of the his-
tory of the Supreme Court's treatment, under the equal protec-
tion clause of the 1l4tth Amendment to the United States Con-
stitution, of statutes and governmental actions based on sex
distinctions will demonstrate the need for the federal Equal
Rights Amendment as a matter of constitutional law.

In interpreting the federal Equal Rights Amendment, the
courts will look to the legislative history of the amendment
in Congress in order to discern its intent in proposing the
amendment for ratification -- the general legal principles
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through which the amendment will be interpreted can be derived
from this 1legislative history. An analysis of this legisla-
tive history 1s necessary to reaffirm the intent and meaning
of Congress in proposing the amendment and to express, for the
first time in Colorado, the intent of the 1972 General Assem-
bly in ratifying the proposed amendment. This expression of

intent and meaning also applies to the Colorado Equal Rights

Amendment.

1. The Need for the Federal Equal Rights Amendment as a Mat-
ter of Constitutional Law

Equal protection doctrine in constitutional law. The
14th Amendment to the United States Constitution, which was

ratified in 1868, contains the 'equal protection clause" which
reads as follows:

No State...shall deny to any person within its
Jurisdiction the equal protection of the laws.

In its interpretation of this clause, the United States Su-
preme Court has applied two major tests: (a) the '"minimum
scrutiny" or "reasonableness" test; and (b) the "strict scru-
tiny" test.

The "minimum scrutiny" or 'reasonableness' test. While
a literal reading of the equal protection clause indicates
that state law must be applied to all persons with strict
equality, the clause 1in most cases requires only that state
legislatures use a ‘'reasonable' basis for their legislative
classifications. This "minimum scrutiny" or "reasonableness"
test includes two parts: (a) the state legislature must have
a constitutionally permissible purpose in passing the chal-
lenged law; and (b) the law's classification of persons must
be reasonably related to the accomplishment of this purpose.
Under "minumum scrutiny', the law will be upheld if it meets
these two tests. The rule is summarized as follows:

l. The equal protection clause of the
Fourteenth Amendment does not take from the
State the power to classify in the adoption of
police laws, but admits of the exercise of a
wide scope of discretion in that regard, and
avoids what is done only when it is without any
zeasonable basis and therefore is purely arbi-

rary.

2. A classification having some reason-
able basis does not offend against that clause
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merely because it is not made with mathematical
nicety or because in practice it results in some
inequality.

3. When the classification in such a law
is called in question, if any state of facts
reasonably can be conceived that would sustain
it, the existence of that state of facts at the
time the law was enacted must be assumed.

4, One who assails the classification in
such a law must carry the burden of showing
that it does not rest upon any reasonable basis,
but is essentially arbitrary. 1/

The "minimum scrutiny” test's first requirement is almost in-
variably met - state governments and legislatures have ex-
tremely broad "police power'" under which they may enact and
enforce a wide variety of laws, Further, under the test's
second requirement, a legislative classification will gener-
ally be upheld if the court can itself imagine any rational
basis for the classification.

Because the court can almost always find a minimum ra-
tional basis for the adoption of a legislative classification,
laws containing such classifications are almost always up-
held in challenges under the equal protection clause, if the
"minimum serutiny' test is applied.

The "strict scrut " test for '"suspect ¢ sifications'
and "fundamental interests'!. As an alternative to the "minimum
scrutiny" test under the equal protection clause, the Supreme
Court has developed the '"striect scrutiny" test. When this test
is applied the burden of proof for justifying a legislative
classifica%ion shifts to the state. The state must demon-
strate that: (a) there was a ‘compelling interest" for the
adoption of the legislative classification 1in question; and
(b) the classification is necessary to accomplish the state's
extremely important, or '"compelling" purpose.

Under the "striet scrutiny" test, the court examines the
character of the legislative classification under challenge,
the interests of individual persons affected by the classifi-
cation, and the governmental interest supported by the classi-
fication. When the court finds that the character of the
classification. is '"suspect" or that "fundamental" individu-
al interests are affected by the classification, it will re-
quire that the state show a '"compelling" interest in adopting
the classification. 2/
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Examples of individual interests which have been deter-
mined to be "fundamental", and which have triggered the appli-
cation of the "strict scrutiny" test under the equal protec-
tion clause,y are voting rights, procreative functions, and
travel rights. Other individual interests, specifically the
freedom of religion and the freedom of speech, would be like-
ly to trigger the application of ‘'strict scruéiny" under the
equal protection clause, if the court did not interpret
another provision of the United States Constitution, the 1lst
Amendment, to protect them. 3/

Examples of legislative classifications which have been
determined to be ‘"suspect" under the equal protection clause
are classifications based on race and national ancestry. 4/

The burden of proof. Under the ‘'"minimum scrutiny"
test, the citizen challenging a legislative classification
must prove that it does not have a '"reasonable'" basis. Under
the "strict scrutiny" test, the government must demonstrate a
"compelling interest" in a '"suspect" legislative classifica-
tion. Under either test, the party which bears the burden of
proof 1s less likely to win its case. Therefore, the "mini-
mum scrutiny" test favors the state, and the "strict scrutiny"
Eest favors the citizen challenging a legislative classifica-

ion.

rotect octrin d sex discrimination -
decisions prior to 1971. Prior to 1971, the Supreme Court
never held a legislative classification based on sex unconsti-
tutional under the equal protection clause. In cases before
that date, the court applied the "minimum scrutiny" test to
legislative classifications based on sex, and the clasgifica-
tions were upheld. The two most often cited relevant cases
are Goesaert v. Cleary 5/, in which a prohibition of certain
women from working as barmaids was upheld, and Hoyt v. Flor-
1da 6/, in which a prohibition of jury service by women was up-
held. In both instances, the legislative classification used
by the state, sex, was determined to be "reasonable" and not
a denial of equal protection of the laws - the classifications
were Jjustified under "minimum scrutiny".

No case alleging sex discrimination under the equal
protection clause prior to 1971 resulted in a ruling by the
court that a "fundamental" individual interest had been af-
fected or that a sex-based legislative classification was
"suspect". ’

Equal protection doctrine and sex discrimination - Reed
Ve Reed, 1971. In 1971, the Supreme Court was presented with

an opportunity to declare a sex-based classification '"suspect"
and to require a state to demonstrate a '"compelling" Iinterest
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in the sex-based classification. However, in Reed v. Reed 7/,
a majority of the court's members chose not to apply the
"gtrict scrutiny" test. The question at issue was the consti-
tutionality of an Idaho statute which granted preference to
males in application for letters of administration of estates.
"The question presented by this case, then, is whether a dif-
ference In the sex of competing applicants for letters of
administration bears a rational relationship to a state objec-
tive that is sought to be advanced by the operation of (the
statute in question)" and whether the statute "...advances
that objective in a manner consistent with the command of the
Equal Protection Clause". 8/ The court held that the statute
did not meet these criteria and was therefore unconstitution-
al under the "minimum scrutiny" test for equal protection of
the laws. In its ruling, the court stated that the clause
denies states .

«eosthe power to legislate that different treat-
ment be accorded to persons placed by statute
into different classes on the basis of criteria
wholly unrelated to the objective of the stat-
ute. A classification "must be reasonable, not
arbitrary, and must rest upon some ground of
difference having a fair and substantial rela-
tion to the object of the legislation, so that
all persons similarly circumstanced shall be
treated alike." 9/

Although the court did not apply the "striet scrutiny"
test in Reed v. Reed, some legal commentators and students of
constitutional law believe that the court actually applied a
standard stricter than the "minimum scrutiny" test but less
strict than the "strict scrutiny" test.

Equal protection doctrine and sex discrimingtion - de-
cisions after 1971. Since Reed v. Reed, the pattern of deci-
sions of the court in cases involving sex discrimination has
been erratic. Frontiero v. Richardson 10/ is considered to
be the foremost decision of the court in the area of sex dis-
crimination., At issue in Frontiero was an Air Force regula-
tion which required proof that the husband of an Air Force
woman was actually dependent upon her for financial support
as a condition for dependency benefits, even though the wives
of Air Force men were automatically granted the same benefits.,
The court found that this differential treatment of men and
women violated the due process clause of the 5th Amendment to
the United States Constitution. Eight of the members of the
court joined in this judgment. Four of these justices agreed
that "...classifications based upon sex, like classifications
based upon race, alienage, and national origin, are inherent-
ly suspect and must therefore be subjected to strict judicial
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scrutiny". 11/ The remaining four concurring justices, how-
ever, did not find it necessary to the judgment of the case
to declare sex an '"inherently suspect" legislative classifi-
cation. Thelr reasoning was based largely on the fact that
the federal Equal Rights Amendment is in the process of rat-
ification - the four justices felt that it was an inappropri-
ate time to declare sex a "suspect" classification.

Based on the Frontiero decision, nonetheless, it was
widely believed that the court would apply the '"compelling
state interest" test in subsequent sex discrimination cases
as strictly as it had applied that test in examining classi-
fications based on race.

This belief was shown to be incorrect in Kahn v. She-
vin. 12/ The Kahn case involved a challenge to a Florida
statute which made a $500 property tax exemption available to
all widows, without regard to need or income, but not to wi-
dowers. A majority of the court applied the '"minimum scru-
tiny" test and reasoned that the Florida statutory sex differ-
ential was allowable because of past economic discrimination
against women in job and salary availability - the sex differ-
ential was determined to be a '"reasonable' method for compen-
sating for this past discrimination. The dissenting opinion
in Kahn found the sex-based classification "inherently sus-
pect" and subjected it to the '"strict scrutiny" test - under
that test, these dissenting justices found a '"compelling
state interest'" for the clagsification but ruled that it
should nonetheless have been invalidated under the equal pro-
tection clause because of the availability of a less drastic
means for achieving its objective. The dissent also viewed
past economic discrimination against women as a '"compelling
state interest" which could justify the discriminatory impact
of the statute on men.

Thus, although the majority and dissenting opinions pur-
ported to apply different standards of constitutional inter-
pretation in Kahn - the "minimum scrutiny" and "strict scru-
tiny" tests - both opinions viewed past sex discrimination as
either a '"reasonable" or 'compelling" state interest in just-
ification of a statutory sex differential.

The Kahn decision demonstrates that the view of sex
based classifications as "inherently suspect" remains a minor-
ity view on the court, and that the "compelling state interest"
test remains an acceptable justification for sex differentials
in state law or government actions. It appears that the court
is willing to apply the '"compelling state interest" test far
more leniently in sex discrimination cases than in challenges
of racial discrimination. The Kahn decision also demonstrates
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that a maaority of the court is willing to uphold "benign'" sex
discrimination when it favors women.

Another;l97h decision, Geduldig v. Aiello, 13/ uphelda
California unemployment insurance statute which excluded all
disabilities related to pregnancy from unemployment coverage.
The dissenting opinion in Geduldig repeated the view that sex-
based classifications are "inherently suspect" and specifical-
ly viewed the majority opinion in the case as a retreat from
the Reed and Frontiero decisions.

Inadedquac of the u otection clause sex dis=-
crimingtion challenges. The history of the development of
equal protection doctrine in sex dis¢rimination challenges
demonstrates that the members of the Supreme Court are will-
ing to deal with such challenges 1in a variety of ways under
the 14th Amendment - "minimum scrutiny", "strict scrutiny",
and a test mid-range between these two extremes. However,
this history also demonstrates that a majority of the court
has never been willing to declare sex-based classifications
"inherently suspect' under the 1l4th Amendment's guarantee of
equal protection of the laws. The lhth Amendment is, in act-
ual interpretation by the court, 1inadequate as a constitu-
tional tool for the elimination of sex discrimination through
state action.

Conclusion. The assertion that the federal Equal
Rights Amendment is unnecessary in light of the 1l4th Amend-
ment's guarantee of equal protection of the laws does not take
into account the history of equal protection doctrine in sex
discrimination cases brought before the Supreme Court. The
court has not applied equal protection doctrine to sex discri-
mination cases in a consistent or clear manner,

Only a separate constitutional amendment prohibiting
the denial or abridgment of rights on the basis of sex through
state action can provide an adequate constitutional basis for
the elimination of sex discrimination in legal and governmen-
tal action. The federal Equal Rights Amendment offers the
only certain means for achieving the goal of equality of legal
rights for men and women.

In addition to its necessity as a matter of constitu-
tional law, the federal Equal Rights Amendment is necessary to
provide an impetus for broad-scale legal reform which cannot
be effected by individual decisions of the courts., Litiga-
tion on a case-by-case basis is an extremely expensive and
uncertain process and can achieve genuine legal reform only in
terms of decades. A sex~discriminatory statute was not held
unconstitutional under the 14th Amendment's equal protection
clause until 103 years after the adoption of that amendment.
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The federal Equal Rights Amendment will not eliminate the nec-
essity for litigation of specific challenges to sex-discrimi-
natory laws, but the amendment will provide a clear guide to
the courts for the invalidation of statutes which abridge or |
deny equal application of the laws on account of sex.

2. The Standard of Review under the Federal Equal Rights
Amendment

Substantial disagreement among witnesses before the
committee centered around conflicting predictions of the ways
in which the courts will interpret the federal Equal Rights
Amendment following ratification. The courts are necessarily
looked to as arbiters of the effects which the amendment will
have on legal and social institutions.

This report maintains that the judicial process of de-
termining the meanings of the amendment need not be uncer-
tain or haphazard. The courts, in interpreting a new amend-
ment to the United States Constitution, will 1look to the
amendment's legislative history in Congress to discern the
intent of that body for the meaning of the amendment. The
courts do not operate in isolation from the rest of society.
They respond to legal, social, and political interpretations
in giving judicial construction to a new amendment. In con-
struing the federal Equal Rights Amendment, the courts will
give substantial weight to the Congressional interpretation of
the amendment and to the interpretation of this General Assem-
bly in ratifying the amendment and reaffirming its ratifica-
tion through this report.

The legislative histo of the federal Equal Rights
Amendment. The legislative history of the federal Equal Rights
Amendment is wunusually comprehensive and clear. The history
of the amendment in Congress from 1923, when it was first pro-
posed, to 1971 1is adequately set forth in an article in the
Yale Law Journal, "The Equal Rights Amendment: A Constitution-
al Basis for Equal Rights for Women". 14t/ This article is of
particular significance because 1ts explanation of the theory
of the federal Equal Rights Amendment was expressly adopted as
authoritative by Congress in the debates which led to the pro-
posal of the amendment for ratification by the state legisla-
tures in 1972. 1%/

The following Congressional reports form the core of the
legislative history of the federal Equal Rights Amendment.
They were developed after the Yale Law Journal article was
written, and they incorporated the article's theories:
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- the separate views of Congressman Don Edwards and 13
other members of the House Committee on the Judiciary
in House Report No. 92-359, 92nd Congress, lst Ses=-
seion (1971); and

- Senate Report No. 92-689, Senate Committee on the Ju-
diciary, 92nd Congress, lst Session (1972).

The Supreme Court traditionally emphasizes and defers
to the understandings of Congress in adopting laws and propos-
ing constitutional amendments. The court will accordingly
recognize that Congress relied heavily on the Yale Law Journal
article for its interpretation of the federal Equal Rights
Amendment.

The clarity of the legislative history of the federal
Equal Rights Amendment is enhanced by the fact that both houses
of Congress passed the same version of the amendment. This
remarkable unanimity is expressed fully in the majority report
of the Senate Committee on the Judiciary, as cited above.

This report fully endorses the legislative history of
the federal Equal Rights Amendment in Congress as an accurate
interpretation of the intent and meaning of the amendment.
This endorsement provides a basis from which the courts can
analyse and interpret the amendment.

The remainder of this part of the report, dealing with
additional issues of constitutional law, discusses several
issues raised during the committee hearings in order to accur-
ately set forth the legal principles involved in those 1issues
and to develop a specific guide for interpretation of the
Equal Rights Amendment.

The absolute prohibition of sex discrimination. As
"explained earlier in this report, the Supreme Court has never

applied the equal protection clause's "'"strict scrutiny" test
to a challenge of a 1legislative classification based on sex.
Clearly, the federal Equal Rights Amendment will require gs a
minimum that the court apply this test in reviewing such
classifications. However, the legislative history of the
amendment demonstrates that Congress intended the court to
apply an even higher standard of review - the absolute prohi-
bition of sex-based classifications, with two well-defined
exceptions. (These exceptions are discussed separately imme-
diately below.)

The Yale Law Journal article states that the '"strict
scrutiny" test would not be an adequate standard of review
under the federal amendment:
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eeelt follows that the constitutional mandate
must be absolute. The issue under the Equal
Rights Amendment cannot be different but equal,
reasonable or unreasonable classifications,

suspect classification, fundamental interest,
or the demands of administrative expediency.

Equality of rights means that sex is not a fac-

tor. 16/

«eeno system of equal rights for women can be
effective which attempts to litigate in each
case the Jjudgment whether the differentiation
is "reasonable" or "justified" or "compelled".
As a matter of constitutional mechanics, there-
fore, the law must start from the proposition
that all differentiation is prohibited. 17/

For reasons stated earlier, this absolute prohibition of sex
discrimination (as a basis for the application of the federal
amendment) is preferable to the "strict scrutiny" test - this
statement is supported by the legislative history of the fed-
eral Equal Rights Amendment in Congress.

The "right of privacy" qualification to the amendment's

absolute prohibition of sex-based classifications. As demon-
strated by the amendment's legislative history, Congress

recognized the '"right of privacy" doctrine, as recently
developed by the Supreme Court 18/, as a major qualification to
the application of the amendment's prohipition of sex-based
classifications. 19/ The federal Equal Rights Amendment must
take its place in the total framework of the United States
Constitution. Of particular importance 1s the relationship
of the amendment to the constitutionally guaranteed '"right of
privacy" - Congress recognized that the implementation of the
amendment can only take place in a manner consistent with
individual privacy under that constitutional guarantee.

This report recognizes that the "right of privacy" has
only been specifically applied to date in cases involving con-
traception and abortion 20/, and that it is

e«solmpossible to spell out in advance the pre-
cise boundaries that the courts will eventually
fix in accommodating the Equal Rights Amendment
and the right of privacy. In general, it can

be said, however, that the privacy concept 1is
applicable primarily in situations which involve
disrobing, sleeping, or performing personal bod-
ily functions in the presence of the other

sex. 21/
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In the context of the federal Equal Rights Amendment, the
"right of privacy" will protect an individual's right to per-
form such personal functions without intrusion by members of
the opposite sex where such functions are customarily per-
formed., Further, the ‘

.ssgreat concern over these matters expressed
by opponents of the Equal Rights Amendment
seems not only to have been magnified beyond all
proportion but to have failed to take into ac-
count the impact of the young, but fully recog-
nized, constitutional right of privacy. 22/

The "unidque physical characteristics! qualification to
the amendment's absolute prohibition of sex-based classifi-

cations. The absolute standard of review which Congress
intended for the court to apply in interpreting the federal
Equal Rights Amendment is similarly qualified by the '"unique
physical characteristics" principle. 23/ Under this princ-
iple, specific laws may be based on physical factors found in
only one sex - such laws will not be precluded by the abso-
lute prohibition of sex-based classifications. Under such
laws, an individual of either sex may be benefited or may be
subject to a restriction because of a characteristic found in
all, or some, women, but in no men, or in all, or some, men,
but in no women. The law may not, however, overlook. the fact
that many individual characteristics are common to both sexes.

The "unique physical characteristics" principle 1is
limited to physical characteristics and does not extend to
psychological, social, or other characteristics of the sexes.
Examples of laws which could constitutionally be applied only
to one sex under the principle are those dealing with preg-
nancy and childbearing or the determination of paternity.

Congress, through 1its reliance on the Yale Law Jour=
nal article, declared that it was critically important to the
interpretation of the amendment that any justification based
on a "unique physical characteristic" be strictly scrutinized
and not accepted at face value without careful analysis. Six
specific and relevant factors are set forth in the legislative
history 24/, which are to be examined by the courts in evalu-
ating the defense that a "unique physical characteristic" re-
quires a law, rule, or regulation which affects only one sex.

Summary. Iwo exceptions to the principle of absolute
prohibition of classifications based on sex are articulated
in the legislative history of the federal Equal Rights Amend-
ment, The first 1s the '"right of privacy" qualification,
which will permit either statutes or governmental institutions
to make distinctions based on sex when necessary to preserve
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the individual's right to personal privacy in matters relat-
ing to bodily functions. The second exception is the "unique
physical characteristics" test. This test will, in certain
narrowly defined circumstances, permit laws to apply by their
terms only to one sex, 1if those laws deal with circumstances
connected with physical characteristics found only in that
seX. Beyong the small number of sex-based classifications
which will be justified by either the '"right of privacy'" qual-
ification or the '"unique physical characteristics" test, all
statutes or other forms of state action subject to the amend-
ment will be required to be completely sex-neutral.

3. Rejection of the "Separate but Equal' Doctrine

Application of the "separate but equal" doctrine under
the federal Equal Rights Amendment has been authoritatively
rejected by the legislative history of the amendment in Con-
gress. 25/ This report endorses this expression of Congres-
sional intent. The "separate but equal" doctrine was reject-
ed because "separate'" is in fact rarely "equal". If the doc-
trine were maintained under the amendment, the absolute pro-
hibition of sex discrimination would be weakened. Continuance
of the doctrine would in actuality only serve to perpetuate
inequities in the provision of governmental benefits and re-
strictions. This issue typically arises in relation to sepa-
rate men's and women's prisons, and this report takes note
of efforts currently underway in Colorado to integrate cor-
rectional facilities and programs by sex. 26/ (The "right of
privacy" qualification to absolute application of the amend-
ment to facilities connected to disrobing, sleeping, and the
performance of personal bodily functions will, of course, con-
tinue in spite of the rejection of the '"separate but equal"
doctrine. The rejection of the "separate but equal' doctrine
may be tempered in relation to school and college athletic
programs -- see pages 37-46.)

. Harmonization of Constitutional Rights

Concern has been expressed to the committee that the
federal Equal Rights Amendment (which, when ratified by the
required number of state legislatures, will become the 27th
Amendment to the United States Constitution) will supercede
other constitutional guarantees contained in previously adopt-
ed amendments simply by Vvirtue of +the fact that it will have
been added to the constitution at a later date.

It is clear, however, that the courts view the federal
constitution as a whole and complete document and make every
effort to harmonize its provisions with one another. Dr.
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Bill Beaney, Professor of Law, University of Denver, stated
before the committee that it is characteristic of Anglo-Saxon
jurisprudence to deal with a ‘'composite" of constitutional
rights rather than with individual rights in isolation. 27/
Dr. Ruth Bader Ginsburg, Professor of Law, Columbia Universi-
ty, has stated that "the equal rights amendment is appropri-
ately harmonized with other constitutional principles". 28/

There is no valid principle of constitutional inter-
pretation which justifies concern that the 27th Amendment to
the federal constitution will eliminate other constitutional
rights simply because of the fact that it will have been adop-
ted subsequent to the adoption of those parts of the consti-
tution which include the other guarantees.

5. The State Action Concept and the Equal Rights Amendments

The proposed federal Equal Rights Amendment provides
that equality under the law shall not be denied or abridged
"by the United States or by any state'. The state Equal
Rights Amendment places a similar restriction on the actions
of the GState of Colorado and its political subdivisions. As
with the 14th Amendment to the United States Consitution,
therefore, the legal effect of the Equal Rights Amendments is
confined to and applies only to ‘"state action". The Supreme
Court has held - that the equal protection clause of the 1l4th
Amendment does not apply to private discrimination, but only
to discrimination by state governments, whether through stat-
ute, through the action of govermment officials, or through
the actions of private entities which are so '"significantly
involved" with the state that their actions are tantamount to
state action.

As far as the Equal Rights Amendments are concerned,
the courts will have to determine what actions should be held
part of the public sector, in which different treatment on
account of sex is forbidden, and what actions are part of
the private sector, in which different treatment on account
of sex is allowed. Although it cannot be said with certainty
that the state action principles developed under the 1hth
Amendment will be applied under the Equal Rights Amendments,
they will at least have a great influence and offer some pre-
dictability as to the effect the amendments will have on var-
ious institutions and actionms.

There are two major tests which the OSupreme Court ap-
plies to determine whether state action is present. The
first is that state action depends upon the nature and degree
of state involvement. The second is that state action depends
upon the nature of the function being performed. Both the
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"state involvement" and the "public function" concepts lead
in the same direction and ultimately to the same conclusion:
"state action" takes place in the public and not in the pri-
vate sector.

It is clear that in areas such as Vvoting (already
covered by the 19th Amendment to the United States Constitu-
tion), public employment, and public education, the "public
function" concept requires, under the Equal Rights Amendments,
that the state not discriminate on the basis of sex. However,
the '"public function" test has not been extensively employed
under the 14th Amendment to determine whether private educa-
tional institutions, religious institutions, private single-
sex clubs, banks, insurance companies, or places of public
accommodation are subject to the requirement for "equal pro-
tection of the laws". The only test which appears relevant
to state action doctrine under the Equal Rights Amendments is
the "significant state involvement" test. 29/ Will, for in-
stance, private educational institutions be held to be 'sig-
nificantly involved" with the state and therefore subject to
the Equal Rights Amendments? A brief indication of the status
of these institutions under the state action doctrine of the

14th Amendment is outlined below in an effort to apply lith
Amendment tests to the major institutions which, some have

argued, will come within requirements of the Equal Rights
Amendments.

) Private educational institutions. As previously men-
tioned, there is no doubt that the amendments will eliminate

discrimination on account of sex in Colorado's public schools
and public university system. The question has been raised,
however, as to how the amendments will effect private schools
and universities. The courts have so far consistently ruled
that private universities are not within the sphere of state
action, regardless of the fact that they may receive funding
from state and federal governments and tax exemptions of a
substantial nature, In the absence of special unforeseen
factors, the present court decisions on state action will ap-
ply under the Equal Rights Amendments. Therefore, private
educational institutions will remain within the private sec-
tor, not subject to the constitutional requirements of the
Equal Rights Amendments.

Religious institutions. As more fully discussed in
a later part of this report dealing with the effect of the
amendments on religious practice and doctrine, it is clear
that there is less state involvement with religious institu-
tions than with private educational instituticens, because of
the 1st Amendment's prohibition of the "establishment" of
religion by government. The only significant involvement of
the state with religious institutions is the granting of tax
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exemptions for property used by the institutions. The deci-
sion of the Supreme Court.in Walz v. Tax Commission_ of the
City of New York 30/ wupholding tax exemptions for religious
institutions, clearly indicates that stateaconferred tax ex-
exmptions alone are not sufficient to bring religious institu
tions within the scope of the state action doctrine,

Under the Walz decision and the traditional constitu-
tionally insignificant state and federal involvement with
religious institutions in general, the state action doctrine
will not apply to religious institutions wunder the Equal
Rights Amendments.

Banks and savings and loan associations. Although banks
and savings and loan associations have never been subject to
the 14th Amendment because they do not come within the scope
of the state action doctrine, this report notes that Title
VII of the federal Civil Rights Act of 1964 prohibits such
assocliations from discriminating on the basis of sex in employ-
ment and that the federal Equal Credit Opportunity Act ofl97ﬁ
prohibits such associations from discriminating on the basis
of sex in the granting of credit. While it is doubtful that
the Equal Rights Amendments will be interpreted to apply to
these private institutions, it appears that federal laws en-
acted under other provisions of the federal constitution have

already subjected these institutions to important prohibitions
againgt sex diserimination. 31/

Insurance companies. The practices of insurance com-
panies, under current court decisions, do not constitute state
action. It appears likely that insurance companies will not
be held subject: to the requirements of the Equal Rights Amend-
ments. It is noted, however, that insurance companies are sub-
ject to a variety of state laws which prohibit discrimination
on the basis of sex. 32/

Private single-sex clubs. Concern was expressed to the
committee that the amendments will require single-sex clubs
and organizations to permit membership by persons of the pres-
ently excluded sex. Such clubs include the American Associa-
tion of University Women, the Kiwanis and Rotary Clubs, Elks
and Moose Lodges, Masonic Lodges, Knights of Columbus, soror-
ities and fraternites, and many other private, single-sex
clubs or organizations. It should be noted that the 1lst
Amendment's right to 'freedom of association" must be taken
into account in this context in order to protect a person's
right to form or belong %0 anh all-male or all-female clubor
organization, as long as those organizations are not "signi-
ficantly involved" with the state. It is clear that organi-
zations which receive no tax exemptions, which do not rely on
the government for fundingy, which do not hold liquor or other
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types of licenses issued by the state, and which do not use
government facilities for their activitiesy.are not today sub-
ject to the 14th Amendment. ' It can be concluded that they
will therefore not be subject to the requirements of the
Equal Rights Amendments. '

Public accommodations. Concern was expressed to the
committee over the ways in which the amendments will be in-
terpreted in relation to places of public accommodation, such
as restaurants, bars, nightclubs, hotels, apartments, and
other places ostensibly open to the public but actually closed
to one sex. It is concluded that places of public accommoda-
tion which are 1licensed by the state could be held to be so
"significantly involved" with the state that their activities
constitute state action for purposes of the Equal Rights Amend-
ments. Such places of public accommodation will apparently
be required to serve both sexes equally, unless there is a
bona fide reason for restricting service to one sex, such as
the '"right of privacy" qualification as applied to a particu-
lar service. This principle is already embodied in Colorado
statutes. 8ections 24=-34-501 (2) and (3), Colorado Revised
Statutes 1973, prohibit discrimination in places of public
accommodation on the basis of sex, but provide that it is not
a discriminatory practice

eeoeto restrict admission to a place of public
accommodation to individuals of one sex if such
restriction has a bona fide relationship to the
goods, services, facilities, privileges, advan-
tages, or accommodations of such place of pub-
lic accommodation.

Summary. Since there is no evidence that the 1l4th
Amendment principles of "state action" will not be applied to
determine the scope of state action wunder the Equal Rights
Amendments, the conclusions reached above as to which private
organizations will or will not be affected by the requirements
of the amendments will be valid.

6. States' Rights under the Federal Equal Rights Amendment

Section 2 of the proposed federal Equal Rights Amend-
ment states: .

The Congress shall have the power to enforce,
by appropriate legislation, the provisions of
this article.

Opponents of the amendment have characterized this enforcement
clause as an invasion of states' rights; one opponent has gone

Dick-Orten Report - Page 17




so far as to call the clause a "grab for power at the federal
level"., 33/ This interpretation 1is in error ~- the correct
interpretation of the federal Equal Rights Amendment's en-
forcement clause is set forth below.

The enforcement clause of the federal amendment does
not state that only Congress has the power to enforce the pro-
visions of the amendment. The clause gives Congress power
concurrent with that of the states to implement the amendment,
if it deems such implementation desirable. States will re-
main free under the amendment to enact or revise legislation
in those areas of law constitutionally reserved for state
action.

A central theory of United States constitutional law is
that the federal government may exercise only those powers
expressly granted to it by the constitution. Section of
Article I of the United States Constitution enumerates the
subjects on which Congress may legislate -~ this enumeration
is an express granting of power to Congress. The constitution
deals with states' legislative powers in precisely the oppo-
site way. All powers not granted to the federal government
are reserved for the states. This was the understanding of
the framers of the federal constitution in 1787, reiterated in
the 10th Amendment in 1791:

The powers not delegated to the United States. by
the constitution, nor prohibited by it to the
states,. are reserved to the states respectively,
or to the people.

The legislative history of the proposed federal Equal
Rights Amendment reflects this basic understanding of United
States constitutional theory. In one version of the amend-
ment, proposed in Congressional debate in 1970 and 1971, the
enforcement clause was drafted as follows:

Congress and the several states shall have the

power, within their respective jurisdictions, :

to enforce this article by appropriate legisla-
tion.

Both proponents. and opponents of the amendment in Congress
criticized this version of the enforcement clause as inappro-
priate and inadvisable, since it has historically been con-
sidered proper to omit reference to state enforcement powers
in constitutional amendments - these powers are already set
forth in the 10th Amendment.

Congress relied instead on constitutional precedent in
its adoption of the present language of the amendment's en-
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forcement clause. The language of this clause is identical

to that of the enforcement clause of the 1lith Amendment (which
requires equal protection of the laws) and is virtually the
same as the language of the enforcement clauses of the 13th,
15th, 19th, 23rd, 24th, and 26th Amendments,

In addition, the language of the enforcement clause of
the federal Equal Rights Amendment will confer no more power
on Congress to legislate equal rights for both sexes than it
now has under the enforcement clause of the 14th Amendment
(identical to that of the Equal Rights Amendment). Under that
amendment, Congress may define equal protection of the laws
to prohibit discrimination based on sex. In fact, Congress
has acted under the 14th Amendment to prohibit specific types
of sex discrimination, as in Title VII of the Civil Rights
Act of 1964. The enforcement clause of the federal Equal
Rights Amendment cannot be said to expand a power of Congress
which now exists under the 14th Amendment.

Based on the central constitutional theory of state and
federal power, the express granting of enumerated powers to
Congress, the reservation under the 1Oth Amendment of all
other powers to the states, the legislative history of the
federal Equal Rights Amendment, the constitutional consistency
of the language of the amendment's enforcement clause, and the
present power of Congress to legislate equal rights of the
sexes under the 1l4th Amendment, it is concluded that the fed-
eral Equal Rights Amendment, through its enforcement clause,
will not result in an expansion of the powers of the federal
government and the invasion of states' rights.

This interpretation of the enforcement clause of the
federal amendment was supported by testimony presented to the
committee by a noted expert on United States constitutional
law, Dr. Bill Beaney, Professor of Law, University of Denver.

B. The Effect of the Equal Rights Amendments
on Religious Practice and Doctrine

Substantial concern exists about the effects which the
state and federal Equal Rights Amendments might have on free-
dom of religion. The concern focuses on assertions that the
amendments will prohibit certain churches from denying to
their female members access to specified church roles and ec-
clesiastical positions -~ opponents of the amendments fear that
they will lead to the forced ordination of women as religious
leaders in all churches regardless of individual church doc-
trine. In addition, the assertion has been made that the
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state and federal governments will be free under the amend-
ments to coerce the ordination of women through the denial of
income and property tax exemptions to non-complying churches.

These concerns about the effects of the Equal Rights
Amendments are unfounded. This conclusion 1is based on an
understanding of the relationships between church and state
under the 1st Amendment to the United States Constitution.
This understanding is set forth below.

Constitutionally-guaranteed freedom of religion. The
freedom of religion clause of the 1st Amendment to the United

States Constitution reads as follows:

Congress shall make no law respecting an estab-
lishment of religion, or prohibiting the free
exercise thereof...

The clause has been divided, for purposes of judicial deci-
sion-making, into the "establishment clause", which prohibits
government establishment of religions, and the 'free exercise
clause", which prohibits the government from interfering in
the individual's free exercise of the religion of his choice.
The protections afforded to the practice of religion by the
1st Amendment are extended to cover actions of state govern-
ment by the 1l4th Amendment to the United States Constitution,
which requires that "(n)o state shall make or enforce any law
which shall abridge the privileges and immunities of citizens
of the United States".

In general, leading judicial decisions concerning the
relationships between church and state in America are based
on the 1st and 14th Amendments to the federal constitution.
It should be noted, however, that the Colorado Constitution
includes the guarantee of religious freedom within its Bill
of Rights:

The free exercise and enjoyment of religious
profession and worship, without discrimination,
shall forever hereafter be guaranteed...No per-
son shall be required to attend or support any
ministry or place of worship, religious sect or
denomination against his consent. Nor shall any
preference be given by law to any religious de-
nomination or mode of worship. 39/

The distinction between governmental and private action.
Neither the state nor the federal Equal Rights Amendment ap-
plies directly to the actions of churches or religious denomi~
nations. Both amendments apply only to the abridgement or
denial of equal rights for the sexes through governmental ac-
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tion. The federal amendment prohibits the United States gov-
ernment and the governments of the individual states from
effecting the denial or abridgement of equality of rights;
the state amendment applies the same prohibition to the gov-
ernmental actions of the State of Colorado and its political
subdivisions. Neither amendment can be construed todirectly
prohibit any action of or to place any requirement on a church-
or religious denomination, -since neither can be considered
the "state" for purposes of governmental action.

Prohibition of governmental interference in church
doctrine. One of the most basic aspects of the 1lst Amend-

ment's guarantee of religious freedom is that the government
may not, under any circumstances, interfere in the develop-
ment and maintenance of church doctrine. The Supreme Court
has declared that '"both religion and government can best work
to achieve their lofty aims if each is left free from the
other within its respective sphere...the First Amendment has
erected a wall between Church and State which must be kept
high and impregnable". 36/ Similarly, the court has stated
that

(t)here cannot be the slightest doubt that the
FPirst Amendment reflects the philosophy that
Church and State should be separated...so far
as the 'free exercise' of religion...(is) con-
cerned, the separation must be complete and un-
equivocal...the prohibition is absolute. 37/

"The one area in which the Supreme Court makes no ex-
ceptions to state intrusion into church affairs is in matters
of doctrine and decisions concerning tenets of faith." 38/

It is clear that the lst Amendment provides an absolute pro-
tection of the right of every church and religious denomina-
tion to develop and maintain the doctrine of its choice, in-
cluding the doctrine that women's rights and roles are dis-
tinct from those of men in matters of religion; the state has
no role in the determination of any religious doctrine.

Prohibition of governmental interference in matters of
internal church adjudication. The "high and impregnable wall"
between church and state protects not only individual tenets
of religious doctrine but also the decisions ofinternal church
adjudicatory bodies based on such tenets. In a case brought
under such a church decision, the Supreme Court will consider
the matters decided by the highest church tribunal to be res
gﬁdicata and binding on civil courts. The court has ruled

at

«eothe rule of action which should govern the
civil courts, founded in a broad and sound view
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of the relations of church and state under our
system of laws, and supported by a preponderat-
ing weight of judicial authority is, that, when-
ever the questions of discipline, or of faith,
or ecclesiastical rule, custom, or law have
been decided by the highest of these church tri-
bunals to which the matter has been carried, the
legal tribunals, must accept such decisions as
final, and as binding on them in their applica-
tion to the case before them...(I)t would be a
vain consent and would lead to the total subver-
sion of such religious bodies, if anyone aggri-
eved by one of their decisions could appeal to
the secular courts and have them reversed. 39/

In a challenge of an internal church decision concerning qual-
ifications for a chaplaincy, the court declared that

(b)ecause the appointment is a canonical act,
it is _the function of the church authorities to
determine what the essential qualifications of

a chaplain are and whether the candidate posses-
"ses them...the decisions of the proper church
tribunals on matters purely ecclesiastical, are
accepted in litigation before the secular courts
as conclusive. 40/ ‘

The courts assume that membership in a church or religious de-
nomination implies consent to be governed by that church or
denomination in matters of doctrine:

The right to organize voluntary religious assoc-
iations to assist in the expression and dissemi-
nation of any religious doctrine, and to create
tribunals for the decision of controverted ques-
tions of faith within the association, and for
the ecclesiastical government of all the indi-
vidual members, congregations, and officers
within the general association, is unquestioned
ceo(a)ll who unite themselves to such a bodydo
so with an implied consent to this government,
and are bound to submit to it. 41/

It is clear that the lst Amendment provides absolute
protection both to church doctrine and to internal church
decisions based on such doctrine, if the doctrine and deci-
sions are not in conflict with a "compelling state interest".
If a female member of a church wishes to challenge a policy
of that church which excludes her from the ministry, she must
do so within the clurch's own adjudicatory process; the civil
courts could not interfere with a church decision on the or-
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dination of women without making a substantial departure from
judicial precedent in such matters.

Required neutrality of tax exemptions. The freedom of
religion clause declares that the state has no place in the
establishment or ordering of the exercise of religion. The
clause does not, however, prohibit all governmental actions
which affect churches and religious denominations - the
Supreme Court has developed three tests which it uses to
determine whether such actions are in violation of the estab-
lishment clause. These are that: (1) the governmental action
must have a valid secular legislative purpose; (2) the action
must be neutral among churches and denominations - its prin-
cipal or primary effect must be one which neither advances
nor inhibits religion; and (3) the action must not foster an
"excessive entanglement" with religion. 42/ The establishment
clause requires that "when government activities touch on the
religious sphere, they must be secular in purpose, evenhanded
in operation, and neutral in primary impact". 43/

State and federal laws which provide income and proper-
ty tax exemptions to churches and religious denominations must
meet the neutrality test of the lst Amendment's freedom of
religion clause. It is clear that this test would prohibit
doctrinal coercion of churches or denominations through selec-
tive or discriminatory provision of tax. exemptions - the gov-
ernment is not free, under the establishment clause, to
require the ordination of women within churches and denomina-
tions as a condition for the receipt of income and property
tax exemptions.

It is important to note that the present policy of the
Mormon Church does not provide equal access to the ministry
for its black members. The church has not been forced to al-
ter this policy either because of the due process requirements
of the 5th Amendment to the United States Constitution or be-
cause of the 14th Amendment's requirement for equal protection
of the laws. The church's tax-exempt status has similarly not
been threatened by its policy concerning the rights of black
members of the church. In a letter to Ms, Barbara Burton of
the National League of Women Voters' Education Fund, Dr, Ruth
Bader Ginsburg (Professor of Law, Columbia Universi%y) ex-
plains this situation and its implications for the federal
Equal Rights Amendment:

Your letter...inquires whether ratification of
ERA would affect the tax-exempt status of chur-
ches and church schools if they continued to
prohibit women from becoming ministers. Based
on relevant precedent and IRS practice to date,
I think the answer is a clear 'No',
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ERA applies only when the requisite '"government

action" is present. In this respect, it tracks

the Fifth and Fourteenth Amendments. We have at
least one current example of a church that wel-

comes blacks as members but does not put them on
a par with whites when it comes to the ministry:
the Church of the Latter Day Saints. Mormon

churches continue to _enjoy tax exem tion.

t e Fifth Iﬁendm t does not affect . ur-
ches now. by reason of their position on blacks,
neither will ERA affect them, by reason of their

positlon Oon_womeN. o

It appears virtually certain that, in the event.
of a challenge, courts would construe ERA in a

manner that avoids collision with religious doc-
trine and practice relating to the ministry. 44/

Conclusion. Based on an understanding of the constitu-
tional relationships between church and state, the distinction
between governmental and private action, the prohibition of
governmental interference in church doctrine and in matters of
internal church adjudication, and constitutional requirements
for neutral application of income and property tax exemptions,
it can be affirmatively stated that the state and federal Equal
Rights Amendments will neither force the ordination of women
in churches and religious denominations nor threaten the tax-
exempt status of churches or denominations which do not ordain
women, "It is absolutely clear...that the Equal Rights Amend-
ment will not apply to private religious institutions and will
not require any particular religious organization to admit
women to its ministry." 45/

C. The Effects of the Equal Rights Amendments
on Marriage and Family Law

Predictions of the effects of the Equal Rights Amend-
ments on marriage, the family, the roles assumed in marriage
and the family, and property and support rights within mar-
riage and the family generated significant amounts of discus-
sion and controversy during the committee's hearings. This
report's positions on the issues raised at those hearings and
the analysis of the need for change in Colorado's marital and
family lawsare based on the following understandings of the
- actual effects of the Equal Rights Amendments.
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1. Stereotyped Notions of the "Traditional American Family"

Sociological studies 1indicate that the existing range
of marital and family relationships is exceptionally wide and ,
diverse. This range includes families with many children,
childless marriages, marriages and families supported through
the employment of a single spouse (male or female), marriages
and families in which both spouses are employed, marriages
and families divided by divorce or death, '"single-person"
families, extended families, families with strong inter-per-
sonal relationships, families with inconsequential personal
bonds, government-assisted marriages and families, financial-
ly stable marriages and families, families headed by only one
man or one woman (statistics presented to the committee
showed that 6.8 million American families are headed by wo=
men 46/), and families headed by unmarried personms. '

, These common-sense observations lead to the conclusion
that it is unrealistic to speak of the '"traditional American
family", a nuclear wunit headed by a husband and father, as
representative of all marriages and families. It is equally
unrealistic to address only the effects of the Equal Rights
Amendments on this ‘'traditional American family" -- the gov-
ernment has the responsibility to formulate laws and consti-

tutional principles which recognize the reality of the full
range of existing marital and family relationships.

2. Application of the "State Action" Doctrine - the Private
Nature of Marital and Family Relationships

As emphasized throughout this report, the Equal Rights
Amendments apply only to governmental or '"state action'". The
history and tradition of our legal and governmental systems
clearly indicate that the government and the law interfere
in on~going marriages and the internal affairs of marriages
and families only in extreme circumstances (e.g., child abuse,
criminal assault, and enforcement of compulsory school atten-
dance laws). The sanctity of marriage is enforced by laws
such as that providing for privileged communications between
spouses. The roles, duties, and responsibilities of parties
to an on-going marriage and members of a viable family unit
are private matters to be decided only by the persons direct-
ly involved. These matters are not to be decided by govern-
ment policy. Accordingly, neither the state nor the federal
Equal Rights Amendment can be expected to alter on-going,
internal marital or family relationships. The assertion that
the amendments will result in the "breakdown of the family"
is wholly unfounded. Under the amendments, the governmental
policy of non-interference in such private relationships will
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continue, in the absence of a violation of a "compelling state
interest®, '

3. The Myth of the "Marriage Contract"

A witness before the committee postulated the negative
effects of the federal Equal Rights Amendment on the so-called
"marriage contract", through which the parties to a marriage
are sald to agree to their respective duties (typically, the
duty of the husband to support his wife and of the wife to
provide homemaking services for the husband). 47/ While this
report does not dquarrel with the rights of husband and wife
to make such arrangements on a private basis, it should be
noted that this type of '"contract" 1is neither recognized in
Colorado statute nor enforceable by the state, A "marriage
eontract", if it may be referred to in this manner, is not
enforceable during an on-going marriage -- the state recogni-
zes and enforces marital duties, for practical purposes, only
upon the legal dissolution of a marriage. |

The Colorado "Uniform Marriage Act" 48/ imposes no du-
ties on the parties to a marriage. The "no-fault divorce law",
the Colorado "Uniform Dissolution of Marriage Act" 49/, includes
few previously imposed marital duties. Through its creation
of a single ground for divorce (the irretrievable breakdown of
the marriage) the act essentially allows the parties to a
marriage to decide for themselves when and why their marriage
has failed, Only upon divorce may the state impose duties and
obligations on the parties, and these duties and obligations
are imposed in a sex-neutral manner. 50/

Nonetheless, objJjections to the Equal Rights Amendments
are raised on the grounds that they will lead to the elimina-
tion of the so-called "marriage contract" and that they will
undercut the "right to support" within an on-going marriage.
These objections are based on a serious misunderstanding of
the nature of present marriage law.

4, » Family Support O t

Present Colorado law places the legal obligation for
support of a family on both parents -~ the 1law is sex-neu-
tral, 51/ This fact does not mean that wives are required to
take paying jobs outslide the home to match their husbands'
financlal contributions to family support on a dollar-for-dol-
lar basis, This assertion is wholly unfounded.

The conclusion that the Equal Rights Amendments will
have this effect is similarly specious. Since January, 1973,
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no woman has been forced out of her home and into the labor ;
market by the state Equal Rights Amendment -~ women are pres-
ently under no legal obligation to work outside the home.
The legislative history of the federal Equal Rights Amendment
demonstrates clearly that the obligation for family support
can be fulfilled within the home through the provision of
homemaking services, just as it can be fulfilled through
financial contributions from outside employment. To suggest
that homemaking services performed for the family within the
home will not be legally sanctioned as fulfillment of the
obligation for family support is to 1ignore the 1legislative
history of the amendment and the clear intent of Congress.
Further, it is this suggestion, not the intent of the Equal
Rights Amendments, which shows a lack of respect for the non-
economic, social contributions of the homemaker to the viabil-
ity of the family unit.

5. The Child Care Controversy

There is no logical connection between either of the
Equal Rights Amendments and day or residential child care cen-
ters. Nothing in the amendments requires the raising of chil-
dren outside the home. The fact that many women presently
work outside the home and utilize child care services is en=-
tirely an economic phenomenon and is in no way related to the
amendments.

Further, for those families in which child care is an
economic necessity, the Equal Rights Amendments may prove to
be beneficial., If the amendments are successful in improving
employment opportunities for women, and if greater economic
benefits accrue to working mothers as a result, their children
will have access to child care facilities of higher quality
than would otherwise be the case., In this circumstance, the
effects of the Equal Rights Amendments on the family unit can
only be considered beneficial.

6. rr e and the On-Goin Inte 1 Marital Relationshi

The common law theory of the merger of the personality
of the wife with that of the husband has been abrogated by
statute in Colorado in many instances. A brief review of
these laws and the attendant circumstances reveals that many
of the statutory changes required by the Equal Rights Amend-
ments have already been effected in Colorado and leads to the
conilusion that any related effects of the amendments will be
minimal.
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Married women's domicile. Until 1969, the rule pre-
vailed Tn Colorado that a wife's domicile followed that of her
husband. This rule was determined to cause significant hard-
ship, and, in 1969, the General Assembly adopted Section 14-2-
210, Colorado Revised Statutes 1973, which grants women the
right to choose their own domicile.

Domicile of children. One current Colorado law makes
the legal domicile of an unemancipated minor that of his fa-
ther and the legal domicile of an unemancipated minor of un-
married parents that of the mother. In cases 1in which there
is no father, the legal domicile of an unemancipated minor is
that of the mother. 52/ These laws appear to violate the
Equal Rights Amendments, and this report recommends an appro-
priate change (see Bill C, on page 57). "Emancipation"
usually means economic independence from one's parents. Thus,
very few persons under the age of majJority are in today's So-
ciety emancipated. However, many such children may in fact
have residences which would be their legal domiciles if the
usual rules of "physical-presence-plus-intent" were applied to
their situation in place of arbitrary rules. The simplest
rule is to declare that the domicile of a child is with the
parent who has custody of him, or where the child actually

lives for the greater part of the year, if he is above the age
of custody.

Marital property laws. Sections 14-2-201 et seqd., Colo-
rado Revised Statutes 1973, relate to the rights of married
women and insure that married women in Colorado have precisely
the same rights with reference to property as do married men
and unmarried persons. Each spouse may own his or her proper-
ty separate and free of legal control of the other spouse.
Married women may sue and be sued, carry on any trade or busi-
ness, convey lands, and make contracts.

Under the "Uniform Probate Code" 53/, either spouse may
claim the "surviving spouse's" elective share of an estate,
the family allowance, and the homestead allowance. A survive
ing spouse of either sex has rights equal to those of the

other, and no change appears necessary to comply with the Equal
Rights Amendments.

Surnames of married women and legitimate children. By
custom, women have adopted the surnames of their husbands upon
marriage. Although not statutorily required in Colorado, this
custom continues. The Equal Rights Amendments may require a
statutory procedure through which married women can retain
their own surnames or choose other surnames. Such legislation
has been introduced in several states. In the interest of
identifying married couples and children, the state might re-
quire that married persons use the same surname, which could be
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any legal name wupon which they both agree, the surname of
either of them, some combination of their surnames, or an
entirely different name., A law could be enacted which simply
affirms the right of married persons to retain the surnames
of their birth or to use any legal names they choose. To
avoid future confusion and possible litigation on the issue,
serious consideration should be given to a statutory proce-
dure for the determination of married persons' names. A sim-
ilar procedure could be enacted for determining the names of
legitimate children.

The effect of married women's inability to obtain cre-
dit. The merger of the wife's identity with that of her hus-

band under common law theory made it almost impossible for a
wife to obtain credit. Recent legislation in Colorado which
prohibits sex and marital status discrimination in the exten-
sion of credit will obviate past problems. 54/ In addition,
the federal Equal Credit Opportunity Act of 1974, which became
effective on October 28, 1975, will enhance the opportunities
of married women in the obtaining of credit. No further stat-
utory changes are expected to arise under the Equal Rights
Amendments.

Right to consortium. In Colorado, a wife has the same
right to recover for loss of consortium after her husband's
death as he is afforded in similar circumstances. 55/ No
statutory change is required by the Equal Rights Amendments.,

Liability for family expenses. As explained earlier,
the law in Colorado makes both the husband and wife liable for
family expenses and the education of the children. 56/ The
law applies equally to both sexes and no change is required by
the Equal Rights Amendments.

Right to support. As indicated above, courts univer-
sally refuse to interfere in an on-going marriage relation-
ship to enforce the duty of one spouse to support the other
spouse and their children. As also indicated above, Colorado
law does not impose a special duty of support on the husband.
Section 14-6-110, Colorado Revised Statutes 1973, imposes a
duty on both parents to support their children. This equal-
ity of obligation is consistent with the "Uniform Dissolution
of Marriage Act" 57/, which states that either or bothparents
owe a duty of support to the children of the marriage. The
criminal non-support laws also apply equally to both sexes,
with the appropriate exception of the requirement for support
of the mother of an illegitimate child during childbirth 58/.

The age at which men and women may marry. Under Colo-
rado law, men and women may marry at the same minimum age (18

years) without parental consent and at the age of 16 if they
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have parental consent. 59/ No change is necessary to comply
with the Equal Rights Amendments.

7. Dissolution of the Marriage Relationship

Maintenance. The "Uniform Dissolution of Marriage Act"
is sex-neutral in its terms. Under the provisions of Section
14-10-11%, Colorado Revised Statutes 1973, either spouse may
be awarded maintenance (alimony) if the conditions of the law
are met. No change 1is necessary to comply with the Equal
Rights Amendment.

Child support. Both parents are obligated under Colo-
rado divorce law to support their children after the divorce,
and either parent or both may be ordered to pay reasonable or
necessary support. The factors to be considered are the finan-
cial resources of the child and of the child's custodian, the
standard of living the child would have enjoyed if no divorce
had occurred, the physical and emotional condition of thechild
and his educational needs, and the financial resources and
needs of the non-custodial parent, 60/ As already noted, Colo-
rado's criminal non-support statute applies equally to both
sexes. Both maintenance and support are modifiable and can
be changed by the court. 61/ No change in these statutes
seems necessary to comply with the Equal Rights Amendments.

Child custody. In relation to the awarding of child
custody after divorce, present Colorado statutes state only
that the custody award must be determined with regard to the
best interests of the child. 62/ The custody award standards
are sex-neutral in their terms. No change 1is necessary to
comply with the Equal Rights Amendments.

Division of property. Section 14-10-113, Colorado Re=-
vised Statutes 1973, requires the court, in a divorce proceed-
ing, to set apart to each spouse his own separate property and
to divide the marital property without regard to marital mis-
conduct, This division of property occurs after several fac-
tors are considered, including.the contribution of each spouse
to the acquisition of marital property. 63/ Specifically, the
court may take into consideration the contribution of a home-
maker to the family in the process for the division of marital
property -- the homemaker's contribution is recognized through
the granting to him or her of an interest in the property ac-
quired during the marriage. No changes in these provisions of
law are required to comply with the Equal Rights Amendments.
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8. Summary

The present basic structure of Colorado marital and
family law incorporates the social and economic realities of
the wide range of existing patterns of marital and family in-
terrelationships. The basis for this body of law is that the
government ought not to dictate the roles and duties of mar-
riage partners and family members -- the law recognizes that
the patterns of marital and family roles, duties, and respon-
sibilities should be determined on an individual basis by the
parties directly affected, except in extreme circumstances in
which it is necessary for the state to intervene. Sex-based
family and marriage roles are not dictated by governmental
policy but are left to the individual discretion of members
of particular families and parties to particular marriages.

The present basic sex-neutrality of Colorado marriage
and family law accommodates this principle of individual de-
termination of family and marriage roles. The Equal Rights
Amendments do not require significant changes in this pattern
of accommodation -- the present policy of governmental non-
interference may continue under the amendments. Indeed, it
can reasonably be said that objections to the sex-neutrality
of Colorado marital and family law (which coincides with the
requirements of the Equal Rights Amendments) represent a pre-
ference for governmental coercion of set patterns of marital
and family relationships -- a preference which this report
rejects.

D, Effect of the Federal Equal Rights
Amendment on the Military

It seems clear that ratification of the federal Equal
Rights Amendment will require that '"women be fully integrated
into the nation's military forces". 64/ The implications of
this requirement are discussed below in terms of: (a) the
basic principle of equal obligation for military service; (b)
requirements for equality of conscription; (c) exemptions from
and rejections for military service; (d) qualifications for
specific types of military duty, including qualifications for
combat duty and combat-related services; (e) equality of
enlistment opportunity; (f) equality of opportunity for pro-
motion within the military; (g) sex-integration within the
military; and (h) equality of benefits related to military
service.

Dick-Orten Report - Page 31




1. Basic Principle of Equal Obligation

There is no justification for the exclusion of women,
as a class, from '"equally sharing the benefits and the burdens
of military service". 65/ There is no reason for the exemp-
tion of women from a basic obligation of citizenship - mili-
tary service - solely on the basis of their sex.

2. Equality of Conscription

Although the compulsory draft was ended by Congress in
1973, 18-year-old males continue to be required to register
for the standby draft. Ratification of the federal Equal
Rights Amendment will require that 18~year-old females also
register for the standby draft, and, 1if compulsory conscrip-
tion is reinstated following ratification, both male and fe-
male draft registrants will be subjected to induction on the
same basis.

It should be noted that a relatively small percentage
of draft registrants are inducted into the armed forces.
There were 1.9 million men eligible for the 1971 draft call.
Of these eligible draftees, only 94,000 - less than 5.0 per-
cent - were eventually inducted into the armed forces. 66/

If citizens of both sexes were subject to registration and
induction on the same basis, less than 2.5 percent of eligible
men and 2.5 percent of eligible women would be inducted at
1971 levels (assuming equal rates of exemption from and rejec-
tion for induction and a population equally divided between
males and females). If the exemption and rejection rates for
eligible females were greater than for eligible males, even
fewer women would be inducted.

In 1light of the endorsement of the principle of equal
obligation for military service, this report accepts and endor-
ses the effect which the federal Equal Rights Amendment will
have in subjecting women to registration for the draft and to
compulsory conscription, if reinstated, on the same basis as
for men.

3. . Exemptions from and Rejections for Military Service

Nothing in the federal Equal Rights Amendment will in-
terfere with Congress' power to establish standards for the
exemption from or rejection for induction of certain categor-
ies of draft registrants under a system of compulsory con-
scription. The amendment will require that any such exemption

or rejection standards be applied equally to eligible draft
registrants of both sexes.
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The most obvious type of induction standard is that of
age. Congress can similarly allow exemptions from induction
based on parental status (all parents, the parent filling the
primary child-rearing or homemaking role, or one parent in
each family can be exempted)., Exemptions or rejection will
almost certainly be provided for medical or psychological dis-
ability, for cases of economic hardship, for employment in
essential civilian occupations, and for student status.

Most significantly, rejections for military service will
be provided on the basis of minimum standards of physical con-
dition and ability. (The standards will of course be required
to relate in a demonstrable way to the actual requirements of
military service.) Opponents of the federal Equal Rights
Amendment assert that the majority of American women are phys-
ically incapable of serving in the armed forces. If this is
the case, 1t is reasonable to expect that adequate physical
standards for induction will prevent their conscription into
the military.

In 1971, more than 95.0 percent of eligible men were
rejected for or exempted from induction. The standards under
which they were rejected or exempted were intended to provide
for the induction of only those males who were qualified,
physically and otherwise, for military service. It is illog-
ical to assume that the same type of physical standards will
result in the induction of unqualified women under the federal
amendment.

Y. Qualifications for Specific Types of Military Duty

The federal Equal Rights Amendment will not prohibit
the assignment of military women to specific roles and activi-
ties within the armed forces based on their individual physi-
cal and occupational abilities. The amendment will, in gener-
al, prohibit the exclusion of women, as a class, from military
roles and activities solely on the basis of their sex. The
amendment will not "require or permit women any more than men
to undertake duties for which they are physically unqualified
under some generally applied standard'. 67/

Opponents of the federal Equal Rights Amendment have
expressed concern over the possibility that military women
will, under the amendment, be forced wholesale into combat and
combat-related roles for which they are said to be, as a class,
both physically and psychologically unsuited. On the contrary:
(a) there are no roles or activities for which gll women, as a
class, are unsuited; and (b) the armed forces will be free,
under the federal amendment, to assign to combat duty and com-
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bat-related roles only those military women who are proven
qualified through careful selection and training procedures.

It should be noted that, during 1971, when less than
5.0 percent of eligible men were actually inducted into the
armed forces, 1less than 15.0 percent of those inducted were
assigned to combat branches of the armed forces - less than
1.0 percent of eligible male draft registrants were assigned
to combat units. 63/ It is wunrealistic to assume that a
greater percentage of military women than men will be eligible
for and assigned to combat roles under the Equal Rights Amend-
ment.

Further, the possibility exists that, if military women
were excluded from combat roles and if that exclusion were
challenged under the federal amendment the Supreme Court
might allow the exclusion because of 1%5 established reluc-
tance to interfere in affairs of the military and of national
security. The most obvious example of this '"reach of military
necessity" is Korematsu v. United States 69/, in which the
court allowed the exclusion of Japanese-~Americans from a
California "military area'" during World War II. This exclu-
sion would otherwise have been invalidated under the 14th
Amendment's "strict scrutiny" test because of its nature as
a classification based on race; the exclusion was, however,
justified by the government's '"compelllng interest" in nation-
al security. It is possible that the court might apply this
doctrine of military necessity to the exclusion of military
women from combat roles, if it were convinced that enough
military women were unsuited for combat to pose a substantial
hazard to the combat abilities of the armed forces.

5. Equality of Enlistment Opportunity

The federal Equal Rights Amendment will require substan-
tial equalization of enlistment standards for male and female
volunteers for military service. In general,

minimum standards with regard to age, education,
and mental and physical ability would have to be
identical for men and women. Both sexes would
have to be subjected to the same tests, except
to the extent that certain medical criteria
would be permitted to deal with the unique phys-
ical characteristics of each sex. 70/

The armed forces will not be free under the amendment
to establish more exacting age and parental consent require-
ments for female volunteers, nor to require higher scores on
entrance examinations and more extensive educational credenti-
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als. Requirements for special waivers for the enlistment of
women with dependent children will not be allowed unless such
waivers are also required for men.

It is possible, of course, that strict or literal equal-
ization of enlistment standards will not be allowed under the
federal amendment if the equalization has the practical effect
of excluding large percentages of females from enlistment
(e.g., unrealistic standards for height and weight applied to
both men and women volunteers) unless the strictly applied
identical standards can be shown to have demonstrable relation-
ships to the ability of the volunteer to perform in the armed
forces. )

Similarly, the federal amendment will mandate the sub-
stantial equalization of entrance requirements for the armed
forces' officer candidate schools, for ROTC programs, for the
military academies, and for specialized military preparation
programs. :

The effect which the federal Equal Rights Amendment will
have in substantially equalizing enlistment standards and en-
trance requirements for military schools and preparation pro-
grams is endorsed by this report.

6. Equality of Opportunity for Promotion

The federal Equal Rights Amendment will prohibit limi-
tations on the promotion of military personnel based solely on
sex, unless the limitations can be shown to be justified by
the doctrine of military necessity. The prohibition will ex-
tend to separate promotion eligibility lists and procedures,
limitations on the range of ranks to which military women can
be promoted, limitations on the conditions under which mili-
tary women can be promoted to certain ranks, and limitations
on the duration of certain promotions of female personnel.

The effect which the federal Equal Rights Amendment
will have in equalizing opportunity for promotion within the
armed forces is endorsed by this report.

7. Sex~Integration within the Military Forces

The federal Equal Rights Amendment will, in all likeli-
hood, require the elimination of separate women's corps, or
other types of functional units, within the various branches
of the military forces. The elimination of such functional
units follows from the amendment's prohibition of the exclu-

Dick~Orten Report - Page 35




sion of women, as a class, from specific military roles and
activities. :

Congress evidently did not intend, however, that
sexual integration encompass integrated living
facilities. The legislative history shows that
the constitutional right to privacy was thought
to permit the military to maintain separate
living quarters for men and women, so that they
would not be forced to undress or perform per-
sonal functions in the presence of the opposite
sex. This argument is dependent on two unset-
tled legal conclusions: that the right to pri-
vacy protects individuals from the embarrass-
ment that would result from forced cohabitation
and that the right so interpreted extends to
military personnel. Neither canclusion, how-
ever, is unreasonable. 71/

The federal Equal Rights Amendment is also likely to
result in the elimination of separate programs of basic train-
ing and officers' basic training based solely on the sex of
the military trainees (present training programs for men
stress discipline and physical development, while those for
women focus on administrative and other specialized skills).

After the ratification of the ERA the services
would still be permitted to adapt basic training
to probable later assignments if they so desired,
but placement in a particular training program
could not be based on an overbroad sex classifi-
cation...A few differences in the physical train-
ing of all women might be Justified by the unique
physical characteristics of the sexes. But such
differences would have to correlate closely with
the characteristics in Question and could not be
based on the generalization that women are weaker
than men. 72/

Similarly, the federal amendment will prohibit the ex-
clusion of female military personnel from specific occupa-
tional specialties within the armed forces simply: (a) on
the basis that the specialties are considered to be physical-
ly too strenuous for women, as a class; or (b) on the basis
that particular specialties are considered to be inherently
male activities.

The effects which the federal Equal Rights Amendment

will have 1in eliminating separate functional units for women
within the military forces, eliminating separate programs of
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basic training, and prohibiting disparate assignments of mil-
itary women to occupational specialties are endorsed by this
report.

8. Equality of Benefits Related to Military Service

: While it is primarily an obligation of citizenship,
military service carries with it certain tangible and intang-
ible benefits. Full integration of women into the military
will have the desirable effect of extending these benefits to
women, including: (a) the use of military service as "an
avenue to acceptance and social betterment" 73/; (b) econo=-
mic opportunity for military personnel for whom such opportu-
nity is limited in the civilian world; (c¢) training in such
skills as self-defense, intergroup cooperation, and leader-
ship; (d) vocational training and other education benefits;
(e) the opportunity to earn a high school or equivalenci de-
gree; (f) ROTC scholarships; (g) "GI bill" education allow-
ances and living stipends for veterans; (h) veterans' loan,
insurance, and medical programs; and (i) veterans' preference
in state and federal government employment.

Another benefit...from 1inclusion of women as
equals in the military is that millions of women
who are currently drawn Into early marriage by
economic inferiority and by an absence of alter-
native roles would gain financial and education-
al independence by military service. (It is al-
so possible that) military-sponsored training
for formerly 'male' jobs, if widely available to
both sexes by virtue of the draft, could erode
the barrier of differential skills-training that
now stands between many women and equal employ-
ment opportunity. 74/

The effect which the federal Equal Rights Amendment
will have in extending the benefits of military service to
women 1s endorsed by this report.

E. The Effects of the Fqual Rights Amendments on
School and College Athletic Programs

This report's analysis of the effects of the state and
federal Equal Rights Amendments on school and colleges athle-
tic programs 1s based on the following considerations: (a)
the general principle of equality of opportunity for partici-
pation in athletic programs; (b) the development of case law
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under the equal protection clause of the 14th Amendment to
the United States Constitution in litigation invoving female
participation in athletic programs; %c) the requirements of
Title IX of the federal Education Amendments of 1972 for
school and college athletic programs; (d) the implications of
the state and federal Equal Rights Amendment for such pro-
grams; (e) the question of sex-segregated and sex-integrated
athletic teams; (f) the question of sex-integration in con-
tgcttsports; and (g) the question of privacy in athletic fa-
cilities.

l. P ciple of al Opportunit

This report endorses the principle that students of
both sexes should have equal opportunity for participation in
school and college athletic programs, based on their interest
and ability to perform in such programs. There is nothing
inherently characteristic of female or male students which
disqualifies them from participation in any sport, and no
sport is an inherently male or female activity.

2. Case Law under the Equal Protection Clause - Female Par-
ticipation in Athletic Programs

A limited series of judicial decisions concerning female
participation in school athletic programs has been made under
the equal protection clause of the 14th Amendment to the Uni-
ted States Constitution. The effect of this series of deci-
sions has been generally to enhance opportunities for female
students to participate in such programs. However, the cases
have been characterized by narrow circumstances and carefully
proscribed rulings. The leading cases appear to be Brenden

v. Independent School District 742 75/, and Gil%in v. Kansas

State High School Activities Association, Inc.

Brenden invalidated a rule of the Minnesota State High
School League which barred female students from participation
with male students in high school interscholastic athletics.
The court's ruling concerned two non-contact sports (tennis,
and cross-country skiing and running). The schools involved
provided teams for male but not for female students. The
court determined that the league rule barring female partici-
pation on these single-sex teams was a denial of equal protec-
tion of the laws under the 1lith Amendment. The classification
of female students as ineligible for participation in tennis
and cross-country activities was held to be arbitrary and un-
reasonable because of the demonstrated ability of the two fe-
male plaintiffs to compete successfully in those sports - the
objective of the league rule (to exclude unqualified partici-
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pants from the sports) was not met by the sex-based classifi-
cation. It is important to note what the Brenden decision
did not do: (a) the decision did not prohibit sex-segregated
teams in tennis and cross-country (since teams for both sexes
had not existed in the first place); and (b) the decision did
not make any ruling on the validity of excluding female stu-
dents from participation in contact sports.

Having stated what this case is about, we would
also like to emphasize what it is not about...

we are not faced with the question of whether

the schools can fulfill their responsibilities
under the Equal Protection Clause by providing
separate but equal facilities for females in in-
terscholastic athletics...second, because the
sports in question are clearly non-contact sports,
we need not determine if the High School League
would be justified in precluding females fromcom-
peting with males in contact sports such as foot-

ball. 277/

Gilpin involved a similar challenge to a rule of the
Kansas State High School Activities Association which prohib-
ited sex-integrated membership on athletic teams in inter-
scholastic contests. The decision was 1limited to a single
plaintiff and a particular non-contact sport (cross-country
running). The school involved provided a cross-country pro-
gram for male but not for female students. The association's
rule was found to be a violation of equal protection of the
laws under the 1l4th Amendment through reasoning similar to
that of Brenden. As in that case, the court declined to rule
on the question of sex-segregated teams, although a strong
intimation was made that such teams would withstand scrutiny
under the equal protection clause under certain circumstances:

The Court...agrees that the development of a vi-
able girls' interscholastic athletic program is

a desirable and legitimate state interest...
(f)urthermore, in light of the physiological dif-
ferences between males and females, the Court
agrees that the separation of male and female
interscholastic competition arguably bears a sub-
stantlal relation to the advancement of that in-
terest, when separate and substantially eduiva-

e act
in existence...(a)s previously noted, however,
tgose facts simply do not exist in this in-
stance.

Litigation under the equal protection clause of the 14th
Amendment has resulted in findings that the exclusion of women
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from interscholastic athletic competition 1is an unconstitu-
tional denial of equal protection of the laws. "However,
courts have been careful to 1limit findings to noncontact
sports, and in several cases, to the talented women athletes
who brought the action." 79/ No such litigation has resulted
in a ruling that sex-segregated teams are unconstitutional
under the equal protection clause.

3. Title IX Reguirements for School and College Athletic
Programs

The key provision of Title IX of the federal Education
Amendments of 1972, which became effective on July 1 1972,
reads as follows:

No person in the United States shall, on the
basis of sex, be excluded from participation in,
be denied the benefits of, or be subjected to
discrimination under any educational program or
activity receiving Federal financial assistance.

The coverage of Title IX is quite broad - generally, the law
"bars sex discrimination in the nation's elementary and sec-
ondary schools and institutions of higher education". 80/ The
basic trigger for application of the law 1s, of course, the
receipt of federal financial assistance.

Title IX and the regulations adopted by the TUnited
States Department of Health, Education, and Welfare under Ti-
tle IX are not limited in scope to athletic and sports pro-
grams., Nonetheless, the law and regulations can be expected
to substantially equalize bpportunities for participation in
athletic and sports programs in covered institutions. In de=-
termining whether equality of opportunity exists, the follow-
ing factors are to be taken into account.

- the interests and abilities of both sexes in athletic
and sports programs;

- Ingstructional opportunities for non-competitive pro-
grams;

- requirements for physical education majors and for
graduation in physical education;

- informal recreational opportunities;
- intramural athletic opportunities;

- provision of athletic facilities and equipment;
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- medical and training services for athletic and sports
programs;

- the scheduling of games and practice times;
- funding for travel and per diem allowances;

- the availability of scholarships for athletes of both
sexes;

- recrultment of athletes of both sexes;
- opportunities for media coverage of athletic events;

- selection of sports, and levels of competition with-
in sports;

- coaching and academic tutoring opportunities; and
- housing and dining facilities and services.

This report endorses the effects which Title IX can be expect-
ed to have in substantially equalizing opportunity for parti-
cipation in athletic and sports programs in covered institu-
tions. ) '

However, two important facts about Title IX should be
noted: (a) equal funding of male and female programs is not
required per se - what is required is equality of opportunity
for participation in such programs; and (b) sex-segregated
athletic teams are not prohibited by the law and regulations
except under limited circumstances:

(e)ach sex may play on separate teams where se-
lection is based on competitive skills or the
activity is a contact sport...(h)owever, in non-
contact sports if the school operates only a one-
sex team and has done so in the past, members of
the excluded sex must be allowed to try out for
the team in question. 81/ A

4, The Implications of the State and Federal Equal Rights
Amendments for School and College Athletic Programs
The state and federal Equal Rights Amendments can be
expected to further the progress toward equalization of oppor-
tunity for participation in athletic and sports programs evi-
denced by litigation under the equal protection clause of the

14th Amendment and by Title IX of the federal Education Amend-
ments of 1972. The amendments provide clearer expression of
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constitutionally~guaranteed equality of the sexes than has
been found by the courts under the equal protection clause,
and the momentum of Judicial decisions furthering equality of
opportunity for athletic competition will be increased by this
clear expression. Similarly, the Equal Rights Amendments pro-
giée solid constitutional ground for the requirements of Title

Because of the endorsement of the principle of equal
opportunity for the sexes for participation in school and col-
lege athletic programs, this report endorses the effects which
the Equal Rights Amendments can be expected to have in provid-
ing clear expression in the constitution of that principle and
in undergirding the principles of Title IX of the Education
Amendments of 1972.

5. The Question of Sex-Inte ted and Sex-Se ated Athletic
Teams

There exists substantial concern about the Equal Rights
Amendments and the effects which the amendments are alleged to
have on the concept of sex-segregated teams in school athle-
tiecs. Opponents of the amendments maintain that schools and
state high school athletic associations have labored over a
period of years to develop strong programs of athletic compe-
tition for female students. They assert that the Equal Rights
Amendments will mandate the elimination of sex-segregated ath-
letic teams for male and female students on a wholesale basis,
and that the elimination of such teams will lead to the domi-
nation of all school athletics by male students. The asser-
tion is based on the ruling of the Supreme Court that "separate
but equal” educational institutions are "inherently unequal";
the assumption is made that this ruling will be automatically
applied to the concept of sex-segregated athletic teams under
the Equal Rights Amendments.

Such assertions about the effects of the Equal Rights
Amendments are unfounded. There is no clear evidence to sup-
port the allegation that sex-segregated athletic teams will
be prohibited by the courts under either the state or the fed-
eral Equal Rights Amendment. On the contrary, the only judi-
cial decision to date in which a state Equal Rights Amendment
has been applied to a case involving school athletic teams re-
sulted in a strong implication that sex-segregated athletic
teams are allowable under that amendment.

¢ .

The decision is Commonwealth v. Pennsylvania Interscho-
lastic Athletic Association. §27 The case involved a challenge
to a rule of the association which prohibited female students
from competing or practicing with male students in athletic
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contests. The challenge was based on the Pennsylvania Equal
Rights Ammendment, which reads as follows:

Equality of rights under the law shall not be
denied or abridged in the Commonwelath of Penn-
sylvania because of the sex of the individu-

al. 83/

The association's rule was declared unconstitutional by the
court because it denied to female athletes the opportunities
available to males for practice and competition in interscho-
lastic sports, a denial of "equality of rights under the law'.

It is important to note, however, that the court did
not rule unconstitutional the concept of sex-segregated teams
in interscholastic athletics. The case was based on a situa-
tion in which a female athlete was excluded from interschola-
stic athletic competition solely on the basis of her sex - in
effect, no opportunity for participation was provided for fe-.
male students,

The PIAA seeks to Justify the challenged by-law
on the basis that men generally possess a higher
degree of athletic ability in the traditional
sports offered by most schools and that because
of this, girls are given greater opportunities
for participation if they compete exclusively
with members of their own sex. This attempted
justification can obviously have no validity
with respect to those sports for which only one
team exists in a school and that team's member-
ship 1is mited exclusively to boys.

The assertion that the Equal Rights Amendments will eliminate

wholesale the possibility of maintaining sex-segregated athle-
tic teams for female and male students in schools and colleges
is simply not borne out by the only relevant judicial deci-

sion which has considered the question,

The Equal Rights Amendments are likely to require amore
sophisticated pattern of athletic team composition than repre-
sented by either of the two extremes: the pattern of total
sex-segregation and the pattern of total sex-integration. In
Commonwealth, the court indicated that the concept of sex-
segregated teams would be inadequate to provide equality of
rights under the law for a limited class of female athletes,
implying that a relatively broad range of team alternatives is
necessary to accommodate the skill 1levels of all athletes,
male and female:
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Moreover, even where separate teams are offered
for boys and girls in the same sport, the most
talented girls still may be denied the right to
play at that level of competition which their
ability might otherwise permit them. For a
girl in that position, who has been relegated
to the "'girls' team", solely because of her sex,
"equality under the law" has been denied. 85/

There are a number of possibilities through which pat-
terns of team composition might satisfy the requirements of
the Equal Rights Amendments:

- completely sex-segregated teams with equal funding,
equigment, coaching staffs, services, and game time
allotments;

- completely sex-integrated teams, with team member-
ship based totally on athletic ability;

- teams segregated by height and weight or other rele-
vant physical characteristies, resulting in predomi-
nately sex-segregated teams; or

- predominately sex-segregated teams, with exceptions
provided for athletes of exceptional ability.

This final possibility, that of predominately sex-segregated
teams with exceptions provided for very talented athletes, is
the most reasonable. The important factor to be considered
in choosing among the options for team composition is whether
the impact of the team policy falls equally on both sexes -
disproportionate effects on either sex would be prohibited.

It is this last consideration which is central to an
understanding of the allegations that the Supreme Court's in=
validation of "separate but equal' schools for the races must
automatically be extended to cover the issue of sex-segregated
teams in school and college athletics. In Brown v. Board of
Edugat;o% 86/, the court carefully considered the real-world
practical effects of school segregation on the educational op-
portunities of black children (such "intangible" factors as
ability to study, the ability to engage in discussion and ex-
change of views with students of other races, the stigma of
racial separation, the enhancement of this s%igma by sanction
of law, and the psychological inferiority engendered by sepa-
ratism were considered). The court did not rule that "sepa-
rate educational facilities are inherently unequal' on a super-
ficial basis; rather, the circumstances surrounding separation
and, most importantly, the practical effects of separation were
decisive in the ¢ourt's ruling. It is entirely possible that,
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using the same judicial perdstick of practical effect as in
Brown, courts will rule under the Equal Rights Amendments

that integration of athletic teams by sex 1is "inherently un-
equal" because of the possible domination of athletic programs ,
by male students under a system of sex-integrated teams. If
this is the case, a more sophisticated pattern of team compo-
sition might be required to ensure equality of opportunity for
participation in athletic and sports programs.

6. The Question of Contact d Non-Contact Sports

It is clear that the Equal Rights Amendments will pro-
vide no basis for the distinction between contact and non-
contact sports in matters of equality of opportunity for par-
ticipation in athletic and sports programs. In Commonwealth,
the court specifically included contact sports such as foot-
ball and wrestling within its ruling: "it is apparent that
there can be no valid reason for excepting those two sports
from our order in this case". 87/ This inclusion was made by
the court even though the original complaint against the asso-
ciation's rule had been limited to specified non-contact
sports.

Nonetheless, the distinction between contact and non-
contact sports will have no special significance under the
range of options for team composition open to schools and
colleges under the Equal Rights Amendments; as explained above,
the concept of sex-segregated teams and workable variations
of the concept will be allowable under the Equal Rights Amend-
ments.

7. The Question of ivacy in Athletic Facilities

The relationship between the constitutional "right of
privacy" and the requirements of the Equal Rights Amendments
is discussed elsewhere in this report. (See pages 11-12.)

It is clear that these two constitutional principles can be
easily harmonized and that the adoption of the federal Equal
Rights Amendment will not require the integration of such
public facilities as restrooms and locker rooms. Accordingly,
the assertion that the Equal Rights Amendments will require
the integration by sex of locker rooms and showers connected
with school and college athletic programs is totally unfound-
ed,

8. Conclusion

Because of acceptance of the principle of edqual
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opportunity for participation in school and college athletic

programs, the enhancement of such equality of opportunity by

the Equai Rights Amendments, the conclusion that the concept

of sex-segregated teams wili not be eliminated by the amend-

ments, the determination that the distinction between contact
and non-contact sports will not be of special significance

under the amendments, and the determination that the amend-
ments will not invade the ‘'right of privacy" in athletic

facilities, this report endorses the effects which the Equal

Rights Amendments can be expected to have on school and col-
lege athletic programs.

F, The Effects of the Equal Rights
Amendments on Employment

That sex discrimination exists in the area of employ-
ment cannot be disputed. Constraints of space prevent the
setting forth in this report of all of the available data
which demonstrate that women generally occupy industrial and
professional job positions inferior to those occupied by men
and that women's pay is generally inferior to that of men.
For those who doubt the existence of sex discrimination in em-
ployment, a review of the voluminous 1literature available
which documents such discrimination is convincing.

Nonetheless, a number of relevant statistics which re-
late to the following discussion of the effects of the Equal
Rights Amendments on employmentare set forth. As of 1974,
approximately 46 percent of all women 16 years of age and over
(nearly 36 million women) were employed, and approximately 53
percent of all women between the ages of 18 and 64 were in
the labor force. Approximately 13.6 million working women had
children under the age of 18. Approximately 58 percent of
the female labor force in 1974 were married women living with
their husbands. In 1973, women earned only 57 percent of the
male median annual income. Among all working-wife families,
the contribution of wives' earnings was about one-fourth of
family income in 1973. Today the typical woman worker is ap-
proximately 40 years old, married, and a mother. 88/

It is correct to state that the pressure to improve em-
ployment opportunity for women and to achieve better wages for
women will continue, with or without the Equal Rights Amend-
ments. This fact is based on the following analysis of cur-
rent sooial and economic trends.

l. The extent of women's contribution to the national

economy has Iincreased considerably over the past decade, and
there is every expectation that it will continue to increase.

Dick-Orten Report - Page 46




2. The relationship between female labor force parti-
cipation and the family life cycle demonstrates that more
women are returning to the labor market when their children
reach school age.

3. There has been increased labor force participation
of younger married women, including women with pre-school
children, and it is expected that this trend will continue.

These trends demonstrate that work is becoming an in-
creasingly important part of women's entire lives and that
work is not undertaken only during the period before marriage
and child-rearing. The presence of children, whatever their
age, 1s becoming less of a deterrent to female labor force
participation. These increases in female labor force partic-
ipation do not occur because American women have suddenly be-
come interested in careers on a superficial basis. On the
contrary, the increase in female labor force participation can
be attributed to an increase in the demand for female labor
coupled with the necessity for women to contribute to the fi-
nancial support of the family. In other words, the increasing
labor force participation of women is directly related to ec-
onomic realities, specifically including inflation. Families
are becoming increasingly dependent on the incomes of two wage
earners.

To the extent that increased labor force participation
of women continues, as social and economic trends indicate,
women's job aspirations can be expected to change, If women
at all stages of the family life cycle work in greater num-
bers, it seems inevitable that they will begin to view work
less as an interlude in a life devoted to their families and
more as a lifetime activity. The consequences of this situ-
ation are predictable. Women will not be satisfied with the
kinds of jobs to which they are now relegated or with inade-
quate pay for the work they perform. This dissatisfaction
can be expected to be particularly strong for those who are
divorced, widowed, and separated and cannot depend on a hus-
band for support. This group of women is increasing in num-
ber, and a low earning potential has a devastating effect on
many of them and on the well-heing and education of their
children.

It is beyond the capability of the Colorado General As-
sembly to deal with the national and international fiscal and
economic problems of inflation, which are said to have "forced
women out of the home and into the labor market', Likewise,
it i1s unreasonable to suggest a system of family assistance
which would guarantee that women will not have to work in
order to support their families. The only reasonable approach
is an attempt to enact laws which prohibit the sex-discrimina-
tory practices in the labor market which prevent women from
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obtaining suitable Jjobs and wages. The enactment of laws

which provide equal opportunity for women to participate in

the labor market is a reasonable approach in dealing with the
"dual role" of working mothers. This part of the report ex-

amines the adequacy of such laws and the need for other such

laws and government actions.

l. Pro ition of ent Discrimination d Protective
Legislation

Title VII of the federal Civil Rights Act of 1964 89/
was enacted as a comprehensive prohibition of private acts of
employment discrimination, As amended by the federal Equal
Employment Opportunity Act of 1972, Title VII also now covers
virtually all state and local government employees and previ-
ously exempted employees., The law also authorizes the crea-
tion of the Equal Employment Opportunity Commission (EEOC).
Title VII forbids discrimination by an employer of 15 or more
persons engaged in an industry affecting interstate commerce,
including employment agencies and labor unions. The law per-
mits classifications on the basis of sex only where sex is a
bona fide occupational qualification.

Protective or restrictive labor laws. The discrimina-
tory effect of state labor laws regulating women's employment
became a major issue in the promulgation of EEOC regulations
under Title VII, This issue also arose in the debate over
the federal Equal Rights Amendment. The controversy was
based in large part on conflicting ideologies about sex roles
and the family and on conflicting interpretations of whether
protective legislation helgr or hinders the quest for equality
of women in employment. his debate has in fact continued
since the early 1920's, after the passage of the 19th Amend-
ment to the United States Constitution. In 1969, however, the
EEOC promulgated regulations which made it clear that no re-
strictive or protective state law could be used as a bona fide
occupational qualification in a defense to application of
Title VII, The EEOC declared that such state laws, although
originally enacted for the purpose of protecting females, have
ceased to be relevant to our technology or the expanding role
of the female worker in our economy. The EEOC found that such
laws did not take into account the capacities, preferences,
and abilities of individual females and tended to discriminate
rather than protect. 90/

For all practical purposes, the debate over the valid-
ity of restrictive or protective industrial legislation for
women has come to an end, although testimony befobre the com-
mittee demonstrated that remnants of the controversy continue
to exist. Opponents of the Equal Rights Amendments continue
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to raise the "protective legislation" issue, even though the
issue was resolved in 1969, and accepted by both federal and
state courts.

The last restrictive labor law in Colorado, which con-
cerned maximum- hours for women, was repealed in 1969. That
the issue of "protective legislation" is moot is demonstrated
by the fact that Colorado law does not include any "protec-
tive" labor provisions. 91/ Greater attention and efforts
should be directed to legislation which will protect workers
of both sexes from unhealthy or unsafe labor conditions. In
this regard, it is noted that workers of both sexes are pres-
ently protected by the state's occupational safety and health
law and regulations. 92/

2. Equgl Pay Act

The federal Equal Pay Act of 1963 y which was added
as an amendment to the federal Fair Labor tandards Act of
1938 94/, was designed to eliminate the widespread discrimi-
natory practice of paying women less then men for the same
work. This law requires employers to pay equal salaries to a
man and woman when their jobs require equal skill, effort, and
responsibility and are done under similar working conditions.
Exceptions are set forth in the act. Different salaries paid
to men and women do not violate the act if they are based on
a merit system, a seniority system, a system measuring earn-
ings by quality or quantity of production, or "any other fac-
tor other than sex". The provisions are enforced by the
United States Labor Department's Division of Wages and Hours.

Colorado statutes also include an “equal pay law".
This law provides that:

No employer shall make any discrimination in the
amount or rate of wages or salary paid or to be
paid his employees in any employment in this

state solely on account of the sex thereof. 95/

Under this law, "employer" includes the state, counties,
cities, towns, other political subdivisions, persons, corpo-
rations, partnerships, and associations. iy the employment
of household and domestic servants and farm and ranch labor-
ers 1s exempted from the application of the law.

‘Sencfonclusion

It is recognized that the federal and state laws dis-
cussed above have provided increasing opportunities for female
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participants in the labor force. However, these laws are de-
ficient in various respects. Under both of the federal acts
cited above, employers continue to devise methods of discri-
mination against women in employment and wages, through use
of the '"bona fide occupational qualification" and "business
necessity" exemptions. Additionally, Title VII still exempts
employers of 15 persons or less. The only significant remedy
presently available for prohibiting sex discriminatory labor
practices is under Title VII, which nonetheless contains a
180-day limit within which complaints must be filed.

The federal Equal Rights Amendment will provide an addi-
tional remedy for sex discrimination by state and local gov-
ernments acting in their capacities as employers. Under the
amendment, complainants could bring suit for damages in fed-
eral courts.

While this issue is not discussed in this report, it
is suggested that additional consideration be given to state
unemployment insurance statutes to determine if coverage for
pregnancy and pregnancy-related disabilities is administered
in a non-discriminatory mamner. The Equal Rights Amendments
require that related laws be sex~neutral.

The amendments will have a significant effect on the
public sector labor market and employment conditions within
that market by making it clear that sex discriminatory em-
ployment practices will not be permitted. If an additional
effect of the amendments is to equalize pay, promotion oppor-
tunities, and employment benefits for both sexes in the pri-
vate sector labor market, the amendments will have an actual
beneficial effect on working women. The working women to
whom this beneficial effect will apply are most often not in
the labor market by choice. For these women, equalization of
employment opportunities will not be a pleasant but unneces-
sary '"fringe" benefit of incidental employment. It will, in-
stead, be a matter of simple justice.

G. Effect of the Equal Rights Amendments on State Statutes
which Provide Financial Benefits to '"Widows"

Several state statutes which provide for the paymentof
benefits to an insured's "widow" in the event of his death or
disability were identified by a statutory search undertaken
by the committee. 96/ Provisions for the payment of similar
benefits to "widowers" (or to "surviving spouses') are absent
from these statutes. The statutes include, among others,
those relating to the retirement of judges 97/, industrial or
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workmen's compensation insurance 98/, and policemen's and
firemen's pensions. 99/

The application of such laws to surviving spouses of
only one sex casts doubt on the validity of the laws under the
equal protection clause of the 14th Amendment to the United
States Constitution. Two Supreme Court decisions have held
similar provisions unconstitutional under that clause. In the
latest decision, Weinberger v. Wiesenfeld 100/, the Supreme
Court held that a provision of the federal Social Security Act
which provided survivors' benefits only to widowed mothers and
not to widowed fathers of dependent children was a denial of
equal protection of the laws. It is believed, therefore, that
the state statutes cited above may be unconstitutional under
the 14th Amendment. They are certainly invalid under the Equal
Rights Amendments.

It is therefore recommended that such statutes be amend-
ed to extend the availability of survivors' benefits to both
"widows and widowers" or to "surviving spouses". (See Bill B,
page 56 of this report.)
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ITI.

COMMITTEE CONCLUSIONS AND RECOMMENDATIONS

A. Conclusions

With respect to the issues raised during the committee
hearings concerning the Equal Rights Amendments, this report
has set forth conclusions and positions in support of the

amendments.
report can

1.

2.

The major positions and conclusions of this
be summarized as follows.

The equal protection clause of the 1kth Amendment
to the United States Constitution has never been
used by the United States Supreme Court to hold
that classifications based on sex are inherently
"suspect" and can be upheld only 1f there is a
substantial and "compelling state interest" in
maintaining a discriminatory law. Only a separate
constitutional amendment - the federal Equal Rights
Amendment - prohibiting the denial or abridgment
of rights on the basis of sex through state action,
can provide an adequate and clear constitutional
basis for the elimination of sex discrimination in
legal and governmental action. The Equal Rights
Amendments offer the only certain means for achlev=
ing equality of legal rights for men and women.

The legislative history of the federal Equal Rights
Amendment clearly provides that the courts can uti-
lize the "right of privacy" qualification and the
"unique physical characteristic! qualification to
the absolute interpretation of the amendment.

The federal Equal Rights Amendment, through its en-
forcement clause, will not result in an expansion

of the powers of the federal government and the

invasion of states' rights.

Neither the state nor federal Equal Rights Amend-
ment will force the ordination of women in churches
and religious denominations or threaten the tax-
exempt status of churches or denominations which
do not ordain women. It is absolutely clear that
the Equal Rights Amendments will not apply to reli-
gious institutions and religious practices.

The Equal Rights Amendments will not dictate roles
in marriage and family relationships, but will
rather leave the determination of those roles to
the individuals involved. Likewise, the amendments
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will not lead to a '“breakdown of the family",
since they will neither force women out of the home
nor encourage husbands and fathers to abandon their
families.

6. This report endorses the effect which the federal
Equal Rights Amendment will have in extending the
obligations and benefits of military service to
women.

7. This report endorses the effects which the Equal
Rights Amendments can be expected to have on
school and college athletic programs.

8. This report endorses the effects which the Equal
Rights Amendments can be expected to have on em-
ployment and labor laws.

In addition to the above conclusions (which indicate
that the Equal Rights Amendments are necessary and that the
results of the amendments will be beneficial to society),
this report also concludes that the Equal Rights Amendments
are necessary and desirable for the following reasons.

1. National Uniformity of Equal Rights

The 10th Amendment to the United States Constitution
reserves substantial legislative powers to the governments of
the fifty states. The area of law constitutionally reserved
for state action is very broad, including marriage and family
law, criminal law, property law, law relating to education,
and law providing for the regulation of businesses and occupa-
tions. Except in those states which have placed Equal Rights
Amendments in their state constitutions, there is presently
no clearly-expressed constitutional guarantee that these areas
of state law will not discriminate against women or men solely
on the basis of sex.

However, the federal Equal Rights Amendment will apply
both to the actions of the federal government and to those of
the states. The federal Equal Rights Amendment provides a

nationally uniform guarantee against sex discrimination through
law.

This guarantee is particularly important in our highly
mobile society. In 1970, the United States Bureau of the Cen-
sus calculated the gopulation of the United States (five years
0ld and older) at 186,094,822 persons. Of this total popula-
tion, 16,080,812 persons - or 8.6% percent - had moved from
one state to another between 1965 and 1970. 101/ Citizens
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have a right to expect that their basic legal rights and pri-
vileges will remain substantially the same when they move from
one state to another.

This report endorses the effect which the federal Equal
Rights Amendment will have in providing a nationally uniform
guarantee of equal legal rights for the sexes.

2. Plecemeal Revision of Existing Laws

It is recognized that the objectives of both the state
and federal Equal Rights Amendments could be accomplished
through legislative revision of existing laws. This approach
is specifically rejected, however, because such a process
would require multiple actions by fifty state legislatures and
the federal Congress, by the courts and executive agencies in
each of these jurisdictions, and by similar government author-
ities in numerous political subdivisions as well. Any plan for
eliminating sex discrimination must take into account the fact
that legislative change alone would not provide for an adequate
and clear foundation for the attainment of legal equality of
the sexes. A single, consistent, coherent theory of sexual
equality before the iaw, and a consistent application of that
theory, 1s scarcely possible through legislative change, since
the articulation of the basic policy of equality would be di-
vided among federal, state, and local agencies. Piecemeal
legislative reform has continued for the past century and has
proved to be unsatisfactory. For this reason, it is concluded
that only a constitutional amendment will accomplish the fund-
amental change and uniform theory necessary in order to elimi-
nate sex discrimination.

Amendments to a state or federal constitution serve as
moral and ethical as well as legal standards. Although the
moral and ethical example set by a constitutional amendment is
not its primary purpose, it is believed that desirable social
change can be facilitated by this example. The state Equal
Rights Amendment has, and the federal Equal Rights Amendment
will have, the beneficial effect of providing society with the
clear standard that rights and privileges are not to be denied
to its members on the basis of their sex.

B. Recommendations

Compelling evidence in favor of the repeal of Colorado's
Equal Rights Amendment and in favor of rescission of Colorado's
ratification of the federal Equal Rights Amendment has not been
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presented to the committee. Therefore, 1t is recommended
that any effort to repeal the state Equal Rights Amendment be
strongly resisted and that any efforts to rescind Colorado's
ratification of the federal Equal Rights Amendment be similar-
ly rejected. This report reaffirms support for both amend-
ments.,

C. Requirements for Statutory Change

As emphasized throughout this report's discussion of
the effects of the state and federal Equal Rights Amendment on
Colorado law, neither of the amendments will require exten-
sive statutory revision. The bulk of Colorado Revised Stat-
utes 1973 1is presently written in a sex-neutral manner. A
relatively small number of statutory changes is recommended
by this report, These changes, if enacted, will bring Colo-
rado law Into substantial compliance with the state Equal
Rights Amendment and with the federal Equal Rights Amendment
when it is ratified,

In recommending the following bills, the rule of "ex-
pansion or nullification" of statutory obligations and bene-
fits was used as a guide. This rule provides that: (a) if
a statute provides a benefit for or places an obligation on
members of one sex, but not on members of the other sex, and
if that benefit or obligation is determined to be unnecessary,
it should be nullified; and (b) if a statute provides a bene-
fit for or places an obligation on members of one sex, butnot
on members of the other sex, and if that benefit or obligation
is determined to be necessary, it should be expanded to cover
members of both sexes.

The following bills are recommended for adoption by the
committee:

- Bill A, which relates to the employment of women, and
which removes from law special provisions requiring
minimum wages and special standards of employment
conditions for women workers, which extends to both
sexes the requirement for separate dressing rooms
when such rooms are required incident to employment,
and which requires that Colorado labor employed on
public works not be hired in a manner which discrim-
inates by sex;

- Bill B, which relates to sex-neutrality of survivors'
benefits, and which requires that statutorily-man-
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dated survivors' ©benefits be provided to "surviving
spouses" 1in a sex-neutral manner;

Bill C, which relates to equality of treatment of
elther sex 1n certaln governmental situations, and
which requires equality of reporting requirements
for voter reglistration, equality of forwarding of
earnings to spouses for work performed in county
jail programs, and equality of the right to partici-
pate in county Jjail release programs for homemakers
of either sex;

Bill D, which relates to sex as a basis of discrimi-
nation, and which amends several anti-discrimination
laws to include sex as a basis for the prohibition
of discrimination; and

Bill E, which relates to support orders in paternity
proceedings, and which requires that such orders
take into consideration the capability of the mother
to provide support.
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BILL A

A BILL FOR AN ACT
CONCERNING THE EMPLOYMENT OF WOMEN.

Bill Summary

(NOTE: This summary applies to this bill as introduced and
does not necessarily reEEect any amendments which may be
subsequently adopted.)

Be it enacted by the General Assembly of the State of Colorado:

SECTION 1. 8-1-107 (2) (b), Colorado Revised Statutes 1973,

is amended to read:

8-1-107. Powers and duties of commission - powers and

duties of director. (2) (b) Inquire into and supervise the

enforcement, with respect to relations between employer and
employee, of the laws relating to child labor, laundries, stores,
factory inspection, empieyment-ef-femaies; employment offices and
bureaus, mining (both coal and metalliferous), and fire escapes
and means of egress from places of employment and all other laws
protecting the 1life, health, and safety of employees in
employments and places of employment;

SECTION 2. 8-6-101, Colorado Revised Statutes 1973, 1is

amended to read:
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8-6-101. Legislative declaration. The welfare of the state

of Colorado demands that wemen--and minors be protected from
conditions of labor which have a pernicious effect on their
health and morals, and it is therefore declared, in the exercise
of the police and sovereign power of the state of Colorado, that
inadequate wages and unsanitary conditions of labor exert such
pernicious effect.

SECTION 3. 8-6-104, Colorado Revised Statutes 1973, is
amended to read:

8-6-104. Wages shall be adequate - conditions healthful and

ggggl. $¢--is-uniawful-te-emplioy-wemen-in-any-eecupatien-within
the-state-of-Colerade-fer-wages-which-are--inadequate--te--suppily
the--neeessary--eest--ef-1iving-and-te-maintain-the-heaith-ef-the
wemen-se-empieyed:; It is unlawful to employ minors in any
occupation within the state of Colorado for unreasonably low
wages. It 1is unlawful to cmploy wemen--e¥ minors in any
occupation within this state under conditions of labor
detrimental to their health or morals,

SECTION 4. 8-6-105, Colorado Revised Statutes 1973, is
amended to read:

8-6-105, Director to investigate, It is the duty of the

director to inquire into the wages paid to wemen-empieyees--abeve
the--age--ef--eighteen--years--and minor employees under eighteen
years of age and into the conditions of 1labor surrounding said
employees in . any occupation in this state if the director has
reason to believe that said conditions of lahor are detrimental

to the health or morals of said employces, or that thc wages paid
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to a substantial number of employees are inadequate to supply the

necessary cost of 1living and to maintain such employees in

~health, At the request of not 1less than twenty-five persons

engaged in any occupation in which wemen-er minors are employed,
the director shall forthwith make such investigation as is
provided in this article., The director, at any time, may make
such investigation upon his own initiative.

SECTION 5. 8-6-106, Colorado Revised Statutes 1973, is
amended to read:

8-6-106. Determination of minimm wage and conditions. The

director shall determine the minimum wages sufficient for living
wages for wemen-and minors of ordinary ability, including minimum
wages sufficient for living wages, whether paid according to time
rate or piece rate; the minimum wages sufficient for living wages
for learners and apprentices; standards of conditions of 1labor
and hours of employment not detrimental to health or morals fer
wemen-and for minors; what are unreasonably long hours fer--wemen
and minors; and what are unreasonably low wages for minors in any
occupation in this state.

SECTION 6. 8-6-107, Colorado Revised Statutes 1973, is
amened to read:

8-6-107. Powers of director - duty of employer. (1) The

director, for the purposes of this article, has power to
investigate and ascertain the conditions of 1labor surrounding
said wemen--and minors and the wages of wemen-and minors in the
different occupations in which they are employed, whether paid by

time rate or piece rate, in the state of Colorado. The director
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has power, in person or through any authorized representative, to
inspect and examine and make excerpts from any books, reports,
contracts, payrolls, documents, papers, and other records of any
employer of wemen--ard minors that in any way pertain to the
question of wages of any such wemen-werkers-er minor workers in
any of said ocaupations, and to require from any such employer
full and true statements of the wages paid to all wemen--and
minors by any employer.

(2) Every employer of wemen--amd minors shall keep a
register of the names, ages, dates of employment, and residence
addresses of all wemen-ard minors employed. It is the duty of
every such employer, whether a person, firm, or corporation, to
furmish to the director, at his request, any reports or
information which the director may require to carry out the
purposes of this article, such reports and information to be
verified by the oath of the person, or a member of the firm or
the president, secretary, or manager of the corporation
furnishing the same if and when so requested by the director; and
the director or any authorized representative shall be allowed
free access to the place of business of such employer for the
purpose of making any investigation authorized by this article.

SECTION 7. 8-6-109 (1) and (2), Colorado Revised Statutes
1973, are amended to read:

8-6-109. Methods of establishing minimum wages - wage

board. (1) If after investigation the director is of the
opinion that the conditions of employment surrounding said

employees are detrimental to the health or wmorals, er--that--a
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substantial--number--ef--wemen--workers--in--any--eceupatien--are
reeeiving-wages;-whether-by-time-rate-or-piece--rate;--inadequate
to--supply--the--necessary--eests--ef--1iving-and-te-maintain-the
werkers-in--heatth; the director shall proceed to establish
minimun wage rates either directly or by the indirect method
described in subsection (2) of this section. If he selects the
direct method, the director shall establish the minimum wage
rates,

(2) If he adopts the indirect method, the director shall
establish a wage board consisting of not more than three

representatives of employers in the occupation in question, and

of an equal number of persons to represent the female employees

in said occupation, and of an equal number of disinterested
persons to represent the public, and someone representing the
director if he so desires. The director shall name and appoint
all members of the wage board and designate the chairman thereof.
The selection of members representing employers and employees
shall be, so far as practicable, through election by employers
and employees respectively, subject to approval and selection by
the director., At-least-ene-representative-ef-the--emploeyers;--at
least--ene--representative--of--the--empleyees;--and-at-1east-ene
representative-of-the-publie-shaii-be-a-weman: The members of the
wage board shall be compensated at the same rate and fees for
service as jurors in courts of record, and they shall be allowed
their necessary traveling and clerical expenses incurred in the
actual performance of their duties, to be paid from the

appropriations for the expenses of the division.
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SECTION 8. 8-6-110, Colorado Revised Statutes 1973, is
amended to read:

8-6-110. Wage board - duties - report - quorum. The

director may transmit to each wage board all pertinent
information in his possession relative to the wages paid or
material to the subject of inquiry of the occupation in question.
Each wage board shall endeavor to determine, if requested so to
do by the director, the standard conditions of employment; the
minimum-wage;-whether-by-time-rate-er--pieee--rate;--adequate--te
maintain--in--heatth--and--te--supply--with-the-neeessary-eest-ef
living-a-female-employee-of-erdinary-ability-in-the-eeeupation-in
questien;-er-in-any-branehes--thereefs suitable minimum wages,
graded, so far as practicable, on a rising scale toward the
minimm allowed experienced workers, for learners, and
apprentices; and suitable minimum wages for minors below the age
of eighteen years. When a majority of the members of a wage
board agree wupon standard conditions of employment or minimum
wage board determinations, they shall report such determinations
to the director, together with the reasons therefor and the facts
relating thereto. A majority of the members of any such wage
board shall constitute a quorum.

SECTION 9. 8-6-111 (2) and (3), Colorado Revised Statutes
1973, are amended to read:

8-6-111. Director to review report. (2) After publication

of notice and the meeting, the director, in his discretion, may
make and render such an order as may be proper or necessary to

adopt the recommendations and carry the same into effect and
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require all employees in the occupation directly affected thereby
to preserve and comply with such recommendations and order. Such
order is effective thirty days after it is made and rendered and
shall be in full force and effect on and after that day. After
the order is effective, it 1is unlawful for any employer to
violate or disregard any of the terms of the order, er--te--empiey
ARy --weman-werker-in-any-eceupation-eovered-by-the-order-at-iower
wages-or-under-other-conditiens-than-autherized-er- -permitted--by
the--erder: The director shall, as far as is practicable, mail a
copy of any such order to every employer affected thereby; and
every employer affected by the order shall keep a copy thereof
posted in a conspicuous place in each room of his establishment
in which women work.

(3) No such order of the director shall authorize or permit
the employment of any wemam-er minor for more hours per day or
per week than the maximum now fixed by law.

SECTION 10, 8-6-116, Colorado Revised Statutes 1973, is
amended to read:

8-6-116, Violation - penalty. The minimm wages for wemen

and minors fixed by the director, as provided in this article,
shall be the minimum wages paid to the employees, and the payment
to such employees of a wage less than the minimum so fixed is
unlawful, and every employer or other person who, individually or
as an officer, agent, or employee of a corporation or other
person, pays or causes to be paid to any such employee a wage
less than the minimum is guilty of a misdemeanor and, upon

conviction thereof, shall be punished by a fine of not less than
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one hundred dollars nor more than five hundred dollars, or by
imprisonment in the county jail for not less than thirty days nor
more than one year, or by both such fine and imprisomment.

SECTION 11. 8-6-117, Colorado Revised Statutes 1973, is
amended to read:

8-6-117. Minimum wage presumed reasonable -

conclusiveness. In every prosecution for the violation of any

provision of this article, the minimum wage established by the
director shall be prima facie presumed to be reasonable and
lawful and the wage required to be paid to wemen-amnd minors. The
findings of fact made by the director acting within his powers,
in the absence of fraud, shall be conclusive.

SECTION 12, 8-11-118 (2), Colorado Revised Statutes 1973, is
amended to read:

8-11-118. Rest rooms - dressing rooms. (2) In factories,

laundries, mills, and workshops and in all other places where the
labor performed by the operator is of such character that it
becomes desirable or necessary to change the clothing wholly or
in part before leaving the building at the close of the day's
work, separate dressing rooms shall be provided for wemen-anrd
giris BOTH SEXES whenever so required by the director.

SECTION 13. 8-17-101, Colorado Revised Statutes 1973, is
amended to read:

8-17-101. Colorado labor shall be employed on public works.

Whenever any public works financed in whole or in part by funds
of the state, counties, school districts, or mmicipalities of

the state of Colorado are undertaken in this state, Colorado
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labor shall be employed to perform the work to the extent of not
less than eighty percent of each type or class of labor in the
several classifications of skilled and common labor employed on
such project or public works. '"Colorado labor" as used in this
article means any person who has been a bona fide resident of the
state of Colorado for a period of not less than one year, without
discrimination as to race, color, creed, SEX, or religion.

SECTION 14. Repeal. 8-6-113, Colorado Revised Statutes
1973, is repealed.

SECTION 15. Effective date. This act shall take effect

July 1, 1976,

SECTION 16, Safety clause. The general assembly hereby

finds, determines, and declares that this act is necessary for
the immediate preservation of the public peace, health, and

safety.

Dick-Orten Report - Bill A

-7




10

11

| 4

13

14

15

BitL b

A blLL Fur AN ALT

PRUVIVDINL FUR SEX—NcUTKRAL SURVIVUR®S JENEFLISe

3ill summary

(NUTE:  Ihis summary applies 1o this bill as introduced
and does NOL necessarily regrlect apy amendmepts which may De
supsequently adopted.)

Be 1t epacted Dy Lhe weperal Assembly of the jtare Qf (olorage:

SECTIUN le 7-6U=Ll07 (1) (dU) (1ll)e Codorauo rRevisea
Statutes 1973y is amended to read:

I-66-107. fartpnership determineg = powe (1) (4) (ifi)
As an annuity to a wi+gow SURVIVING >PUUSE or representativa
of a deceased partuner;

SECTIUN Ze 8-43-104y (Colorado Revised Statutes 773y
as amendedy iS5 amended to read:

8-43-10%« Acceptance _as _sSurrender _of 9Lper remedigse
An election under the prouvisions ot Section d—4l—-1lud (4) andy
compliance with tne provisions ot articles 4u to >4 or tnis
titiees including cthe provisions tor insuranca2e shall oe
construead to be a surrcnuer LY the employers nis iNnsurance
carriery and the cmployee ot their rights to any methods
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forme or amount of compensation or determination thereoft or
to any cause of actiony accion ar lawe SUIL in equitys or
statutory or common law rignte remedyy Or proceeding tor or
on account ot such personal injuries .or death ot such
employee otirer than as provided in said articlesy and shall
be an acceptance of all the provisions of said articless and
shall bind the employee himselty ande for compensation for
his death'.shall bind his personal representativesy nNis
widow SURQIVING 3PUUSEs 3and nis next of kiney as well as the
employery his insurance carriery and those conaucting tneir
business during LankruptCy or insolvencye

SECTIUN 3e¢  5-50-1lbe Lolorado Kevised Statutes 1973y
is amended to read:

8-50-1loe MiDoOr_gepenJdents - _safteguarding RaymenisSe
In all cases ot death where the dependents are minor
children, it spall be surricient for the wetdow SURKVIVING
S$POUSE oOr a friend to make application and claim on behalr
of the minor childrene The directory ftor tne purpose of
protecting the rignts and interests or any depenaent «hom he
deems incapable of tully protecting his own interesty may
provide tor the manner and wmethod of sarequarding che
payments due such dependent in such manner as he sees fite

S&CTIQN b 24-51-61¢ (4) (3)e crouloOrado kevised
Statutes 1973y is amended Lo reaau:

£4->l-olc¢e Heirs Lo recajye paymentas whene (#) (a)
Un and afcer July ls L9734 when any judge wnoe 15 a3 member of

the retirement association nas coimpiectea at least one year
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of service under tnis part 6 and dies prior to eligioility
for recirement and leaves a widowy——or—+n—che-case—-of-a
femate-—member——teaves—-—a——fAusdand SURV[VING SPUUSEy Ssucn
deceased member®s widow——or——hAusdandy——as—the—-case-may-dey
SURVIVING SPUUSE may receive a survivor anndity in a monthly
amount equal to twenty-tive percent of the average montnly
salary received by the member during any period of tive
consecutive years of service containea within the ten years
of service immediately preceding his death ory it the
deceased member did not have ten years' services the averdage
ot the highest monthly salary received during any periogd of
five conse;utive years ot services Or less it less than tive
years of service nave been creqgited to said members Al
penefits set torth under tnis subsection (4) shall be
payable only so long as tnere has been no election under
subsection (1) ot this section to withdraw the deceased
memoer®*s accumulated deductionss In the event the widow—or
hoasband SURVIVIKNGLG SPULUSE thereatter remarries or diese the
retirement annuity shall terminates 5Such benetit shall ove
payable wupon the attainment py Sgid widow——or——widower
SURVIVING SPUUSE of at least age ftifty it said memoer nad
tifteen years ot servicey or age fifty-tive if saiad memper
haa Jless than tifteen Dut more than ten years' servicey oOr
age sixty it saic memuér nad less than ten years' credited
servicee If said widow—or—-widower SUKVIVLING SPuUUst is tound
by the poard to be wmentally or physically incapacitated trom

qainful employment s the annuity snal l e paid
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notwithstanding tne above age requirementses the survivor
annuity shall be effective from the later date of either the
member®s death or the widewds SURVIVING SPUUSE®'S rtirst
eligibility tnerefor ana shall be in adaition to but shall
not be paid concurrently with the annuities provided in
paragraphs {(b) and (c) ot tinis subsection (&4)e

SECTIUN Se <26-9—-1lu3y CLoloraado Kevised 5Statutes 1973y
is amended to read:

26=9-103s PutieSe it s the duty of the vetarans
sarvice officer and assistant to assist residents ot tne
state of Colorado who served honorably in the United States
armys nNavys marine Corpse Or any other armed service of tche
United Statesy or the wtdgew SURVIVING SPUUSEy administratory
executory guardiany conservatory or neir of any such
veterany or any other person who may have proper claimy by
the ¢tiling of claims tor adjustea compensationy iNsurancey
pensionsy compensation for uaisabilityy hospitalizationy
vocational trainingy or any other benefits which such person
may bDe or may nave been entitled to receive under tne laws
of the Uniteag 5States or the state ot (Lolorado by reascn of
such servicee

SECTIUN 6. Z6=10U-105 (1) (o) and (1) (c)e Coloraao
Revised Statutres 197/3y are amended to read:s

Z6=1U-100es Dutjese (l) (b) Kender personal service
to members anu ftormer @membderssy OrF  the widows SUKVIVING
SPUUSESy admMinNistratorsy executorsy CONsServatorsy (Juardiansy

or heirs of members or tormer membersy of the Lolorauo stdte
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quard and the (olorado national guard in any claim they may
have against the state or tederal government;

(c) Assist all discharged members of the armed forces
of the United States who served during any war periody the;
widows SURVIVING SPUUSES, administratorsy executorsy
conservatorsy guardiansy or heirs of any such veteransy or
any other persons who may have proper claims by tiling ana
prosecuting such claims on behalt of such persons for
adjusted compensations insurances pensionsy compensationy
hospitalizationy vocational trainings educationy loansy
read justment allowancess or Jany other penefits which such
persons may be or may become entitled to receive under any
of the laws of the Unitea Statesy the state of Coloraany our
any other state by reason of such service;

SECTION 7Te 26-12-301 (l)e Colorado wevised Statutes
197349 is amendeg to read:

26-12-301le 1Ihe _ Cojorado __state _vegerans center =
Jurisdictione {1) lhe (olorado state veterans centersy
located near Monte Vistay Colorados reterred to in this partc
3 as the "center", as transterr=d to the state department by
the “Administrative urganization Act ot 1963%y is haereby
declared to he a state home for veterans of service in the
armed torces of the united sStates and their wivesy-widowsy
and-—mothners S5P0USEdSe SURVIVING SPUUSESe  AND DEPENDENT
PAREN]S. fhe 1leqgal ettect of any statute enacted prior to
July ly 19739 designating such institution as tne soldiers!?

andg sailors® nome or cthe Monte Vista goiden age centery oOr
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Dy any other namesy Or property rights acquired and
ovbligations incurred prior to said dgdate under d4dny otner
namey shall not be impaired herebye

SECTIUON Be <¢6-1c-3Uc¢ (l)e CoOloraao Kevised >tatures
19734 is amended to read:

26—-12-3UZ2. QDutjes of crhe executjve directore (i) The
executive director shali adopt all policiesy rulesy ana
requlations tor the utilizactiony managementy controly and
supervision of the center so as to provide a place of
residence and domiciliary care for veterans orf service in
the armed forces of the United 5>States and their wivesy
widowsy——and—-motners SPUUSESe SUKVIVINGL SPUUSLES Yy ANU
DEPENVEN] VPAxths. Ine exscutive dgirector snall have tne
tinal authority with respect to the interpratacion of
criteria tor determining agmission to and discharage from tne
center of veterans and their wivesy widowsy and motnersy anc
such decigions DYy the executive director on 4admission and
discharge snall ve finale

SECTIUN Ye <¢b6-1¢-3U3 (4)e cvolorado revised Statutes
1273y is amended O redqad:d

zb-1d4305- gligipility for care — standardse (4) Ihe
executive director shall opromulgate rules and regulations
for the admission or tne wivesy-widowsy—and-mothers >rFUUSESY
SUKRVIVING 5PUUDEde AU UErenNDeNT PARENT> OF veterans wno dare
eligible tor occupancy in the centere 5aid rules and
regulations may deny occupancy in tne center to tHose widows

and——mothers SURVIVING SPUUSE> AND ubPENUENT PARENT> who are
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in good healtn and who are capavle of properly supporting
themselvese

SECTION 1V Zo=1¢=3U9 (2) Colorado-Kevised >tatutes
1973y is amenged to read:

26-12-30ve purial = _veteranss _$POUSEeSs __SUrViving
Spousess _angd _depepndent _pRArentss (2) 1n accordance with
rules angd requlations adoptea by the execucive directory
burial shall be provided at the center for any witey-widowy
or—mother SPUUDLEy HURVIVING SPuUSty UR UEPENDENT PAREN]T  oOr
an nonoraply aischarqged veteran of any oranch of tne armeq
forces of the United States wno was engaged in aany ot its
warsse or wNO  Nas  served under conditions determineu
comparable cthereto pursuant’to rules and reguldtions adopted
by the executive directory when such witey—widowy—or——matHer
SPUUSE Y SUKVIVING SPuldrce UK LEFPENUENT  PARENT  was  an
occupant ot tne center 4t  tn2  tome  of rer deatne aAll
necassary expenses incident to the burial and interment ac
tne center ot said persons shall ve paiy trom tne estate ot
tne decedent; except that when chere iIs no estate or wne
estate is insufricienty the expense of burial and 1ntermenty
or any necessary parc tnereofsy sihall ue paid from the
appropriation made to the centeres

SECTIUN 1le 31-3U-3Uly LOlOradao kevised statutes lvisy
isramenaed Lo r2aaq:

31-30-301. Udligation Qf statee Ihe general assembly
finds and determines that tne various policemen and police

officersy in saving and protecting the lives and propervy ot

Dick-Orten Report - Bill B
=81~




14
1t
12
13
14
15
l6
17
18
19
29
21
22
23
24
25
26

2

the citizZzens and residents of tne state or Loloradoy are
performing stace duties and are renuering services of
special penefit to this state anad that it is €the provinces
rignty and obligavion or the state of Loloraao to care tor
membDers of thne police torce wno are entitled tou retirement
because ot length ot service ot old age or vecause they have
been injured or disavled in service ang alsc to care tor the
widowsy-<dependent-—moethersy SURVIVING >PUUSESe  UEPENUENT
PARENTSe and aevendznt children of such poulicemens

SELVLILN L2e Ji=3u-3dUoy LOlOrado rRevised dtatutes 1917135
is amended to read:

31-30-30be Metod, ot paymentse the state Lreasurer
shall pay or cause to pe paid all moneys 50 placed in  said
policemen®s pension Fundy ON warrants drawn as proviged in
section 31i-3U=3i5ey vo the treasufers of tne policemen’'s
pension tunds ftor cthe use éna penetit or the mempersy their
widgows BSURVIVINGL >PUL>YE>e adependent chilurens and dependent
motnhers PARCNI>y and policemen who Nave Deen members in 1004
standing of sucn police departaents or reliet associacions
at the time of Jeatn or injurye.

SELIiUN 13 3l-su=+3uB (2)¢ LolOradou wrRevised Statutes
L9f43y is amended to reads

31-30-30d. Aamguas._ . paid. . = _ _examipation _ =~ __tund
jasufficiwnte (<) ir any memoer or ofticer ot any pviice
department becomes mentalily or pnysically disaonli=a so as to
render necessary his retirement ftrom service in such

dapartmenty 53ia boara of trustees shnall retire such memoer
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trom service in such departmenty and ne shail receive from
the pension rund an amount egqual to one—-half of tne montnly
salary received 0y nim at tne time ne pecomes SO dJdisadledd
When any memper of such police department or retires mamoer
dies anag leaves a widow SURVIVING SPUUSEs wependent meotner
PAKENT o or children wunder the age of Sixteen yearss
survivings tine voard of trustees shall authorize tne payment

montniy from the dension rund or the sum of thnirty dollars

to suchh wirdow—eor-mether SURVIVINL SPUUSc UK PAXKENT andg six

gollars to eacn sucin minor chilu until ne reaches the aje ot
sixteen yedarss o pension shall e paid o the motner
LEPENUENT PARENT of the cdeceased member who laaves a wrdow

SURVIVING S¢PUUSEy and it the wedow SUKVIVING SPuUUstE or  any
deceased member remarriasy ner pension shall ceases

SECTIUN 1l4e 31—-3U-313y Colorado kevised Statuces L17i3,
is amended to read:

31-30-313. pundg not_ subject to attachmept. no part of
such pension fundy either before or arter any order for tne
distribution cthereot to tne memvers or veaericiaries ot sucn
tund or to tne wtuows LUKVIVING SPUUSES or guaraians of  any
such chiildren of any sucn deceasedy oisabledy OF recired
members ot said departmenty snall ve heldy sSeizZedsy Takaeny
subjected tos detainedy or leviad on 0Ly virtue ot any
attachmenty executiony juagmenty write interlocutorys or
other ordery decreey processy or proceeding of any nature
whatever issueda out Ot or by any court in this or any other

state for the payment or satistactiony in whole or in party
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of any deoty damiagess claimy demandy judgmentey tiney or
amercement of such member or his wtdow SURVIVINL SPUUsE or
children or the beneficiaries ot any deceased memberes Ihe
fund shall oe sacredly kepty securedy and distribucted for
the purpose of pensioning and protectinu the persons named
in this parc 3 and for no other purpose wnatsoveversy but said
board may annu3lly expend such sum as it may deem proper
from sucn fund for the necessary expenses connectea
thereﬁith.

SECT IUN 15 31-30-321 (1) (c)e Loloraao Revised
Statutes 19/3y is amendea to read:

31-30-321. rensions = .allowance tor disapility -
ggngnngn;af_:-_ugggﬁxing. (L) (c) when any memper ofF such
police department or retired memoer dies and leaves a4
depenuent' wtdow SUKRVIVINL S¢#ulUSty aependent motner rAxteNnTy
or children unuer the age or sixteen yearsy the boara of
trustees shall autnorize the payment montnly ¢rom the
pension fund of &sn amount egual to one-fourtn tine montnly
salary recejived Dy said memoer of ine department at tne time
he died to sSuch widow-—or—mother SURVIVING SPUUSt Uk PARCNT
and an amount equal to one-eigntn of the wmontnly salary
receivea by s3aid wmember ot the department 4t the cime he
died o each minor child until such child reaches tne aia¢ of
sixteen yedrses [NO pension snall be paid to the mother
PARENT of . tne deczased menmber who leaves a widow SURVIVING
SPUUSEy and if the wrdew SUKVIVING S5PUU>E  of any deczased

member remarriesy her {Ht pension shall ceasee
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SECTION 1b. 31-30-405 (l)s Colorado Revised Statutes
1973y is amended to read:

31-30-405. state treasurer to pay over fundse (1)
The state treasurer shall pay or cause to be paid over all
mon2ys so placed in said firemen's pension tund on warrants
drawn as provided for in section 31-30-4U4 to tne treasurers
of the tiremen®s opension tunds for the use anad benetit of
tne members and tneir widows SURVIVING 5PULUSESs aependaent
chilarensy and dependent motners PARENTS in daccoraance with
the provisions of tnis part 4 and part 5 of this articlee

SECTION 17« 31-30-4ul (2) and (3)s Colorado reviseaa
Statutes 1973y are amended to read:

31-30-40r. Pensions = allowance for disapility =

depengentse (¢) If any mempers officery or employee of

said fire department dies from any causesy whether on duty or

not or while on the recired listy leaving a surviving widow
SPOUSE or dependent mether PAREMNTy Ssuch surviving widow
SPUUSE or dependent motner PAKENY snall be awarged a monthly
annuity equal to one-third of the montinly salary of a
first-grade fireman at the time ot nis death or retirement
so long as the—-—witdow SUCH SURVIVING >PUUSE or depenaoent
mother PARENT remains unmarriede NOo dissolution of g
subsequent marriaqge shall. nave the effect of reinstating
said widow SURVIVING SPUUSE on tne pension roil or
authorizing the granting of a pensiones No pension shall be
Paid to tine mother DEPENDEN] PAKEANL Of a deceased members

officery or cemployve wino ledaves o widow SURVIVING 3PUUNE Or
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dependent childrene

{3) 1In addition to the annuity set forth in subsection
{2) of this sectiony the board shaill also erder the payment
to such widow DJBURVIVING 3SPOUME or tne legally appointed
quardian ot =ach dependent chilad ot sSuch deceasad membery
offticery or employee o©f said fira2 uepartment ot a montnly
annuity of thirty dollars tor each childey to continue wuntil
such thild reaches the age of eighteen y2arse It such widow
SURV!VING SPUUYSc dies or there is no surviving widow SPJUSEY
as limited and gescribea in subsection () of this sectiony
but there are surwviving children uynder eighteen vyears of
agey the pnoard snaill order a wmonthly payment egqual to the
full payment to which a tireman®s w+dow SURVIVING SPUUSE is

entitied wunder subsection (2) ot this section to be aiviaea

~equally among the children or a moncthly payment of tnirty

dollars for each childy wnichever total amount is greatery
to the guardian for saiad cnildadrene 10 no event snall sucn
surviving cnildren ot a deceased or retired fireman receive
an amount in excess ot one<=halt ot the current salary paid
to a firemany fjrst gradey Of S53id deparvments NO annuity
shall be paid to the metner DEPENLDENT PARLNY Of a deceased
membery officerv or employee wiio leaves a child or children
under eighteen years ot adee

SELTIUN lHe 31=3U+~4l¢y Golorado Revised Statutes L1l9I73,
is Jamended to Fead:

31=-30~4Ll2e Exemption__ from _levye NO part ot sucn

pension tundy either betore or gtter any ordec tor
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distribution thereof to the members or peneticiaries of such
fund or the wtdows >UKVLIVING >3PUUSES or quardians ot any
children ot any sucn aeceasedy gisabpledy Or retirea members
officere or employee of the fire departmenty shall ove neldy
seizeds takeny subDjected toy detaineds or levied on by
virtue ot any attachmenty executions protesty or proceedaing
of any nature wnatever issued out of or by any court in this
or any other state ftor the payment or satistactionsy in whole
or in parcey of any debtsy damagess claims Uemandy juugmenty
finey or amercement of sucn membery NiIS widow SUKVIVING
SPUUSE or <childrens oOr the benericiaries of any deceased
membere Vhe tund shail be kepte Ssecurads and distributea
for the purposes of oensioning and protecting tne persons
named in thnis part % and ftor no other purpose whatsoever;
but s4did obouard may annually expend sucn sum as it may deem
proper and necessary frowm. such tund for the necessary
expanses connected therewitne

SECTION 1v. 31=-3u=415  (4)s (&)e (T)e (9)s and (LU)e
Colorado Revised Stotutes 1973y are amenced to read:

31-30-415. yolunteer firemen®s pensions = _plaoket
insyurancee ) It any volunteer memper of any ftire
department in any municipality or tire proctection district
dies from injuries received wnile in line of auty as a
tiremany leaving a4 surviving widow >FPUUdSEs it 5 the ducy ot
tne Loardad in $aiId municipality or tive protection districe
to pay Aa+s—widew SULH HURVIVING SPUUSE a montnly annuity in

Sucn an amount as it deems proper 4and necessdaryy not  to
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exceed one nundred ritty dollars per monthy aor within limits
as are prescribed Dy municipal oratnance or by rules ana
requlations o& the pward of the aftected wunicipality or
fire protecrion district so lonyg as tHe—widow SULH SURVMIVING
SPUUSE remains unmarriede NOo aissolution of a subsequent
marriage shall nawe tne effect of reinstating sed+d--widow
SUCH SURVIVING SPUUSE on the pension or penerit roll or
autharizing the granting of a pension of penetites

(5) 1f there is NO SUFVIVING wrdew >PUULDEy a5 limited
and descrived in supsection (4) ofF thnis sectiony bDut there
is & swrviving child undar 2ighcteen years ot ages cthe saio
board shall ofFger a montniéy payment of an annuity Iin sucn
amount as it deems proper or Necessarys not  to  exceed an
aggreygate of ane pundred titcty dollars per mantily OF within
Eimits as prescripea by municipal ordinance orf oy rdles and
requlations of the boara of the ortected municipality or
fire protection district to the quardian of saia chila far
said childsy to continue until each such child reaches the
age ot eighteen years.

{6) In the event whare (S NO SWrviving widow Hr UdLY
as lLimited and described in subsection {4) ot this secrLiony
or child but there is a surviving dependent metmer PALKLENT or
said deceased tiremdans it is tne gucy ot the voard in said
municipality or tire protectiomn district tu pay the
dependent moener PAREN] o montoly aanuity i such an  amcunt
as it deems proper and NeCessdfFyy Not to exceed one nundrea

titty aollars per moanthy OF within kémits as are prescribed
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by municipal ordinance or by rules and regulations ot the
boara of the arfected municipality or tire protection
district so 1long as the dependant metmer PARENT remains
unmarriede NO dissclution of a subsequent marriage shall
have the ertect of reinstating said vepenaent mother PAKENI]
on the pension or benefit roll or authorizing tne garanting
of 3 pension or oenctite

(7) Tne opoard in any municipality or tire protection
district having a paid or volunteer frire department or a
fireg departmenct Qaid associdtion is hereby autnorizedy with
tne consent in writing of a majority ot the members of such
department Or associationsy to insure the mempers of such

paid or volunteer fire department or frire department aid

association Dy insurance policies or individualy groups or
blanket lifes endowimenty Or Annuity insurancey variabdle
annuity insurances or disability or liability insurance in

ana trom companies authorized to 4o business in Colorado and
to expend any portion of such pension rund ror the purpose
of paying the premiums on any such policiesy oLut tne
expending of said funds shall not impair the avility of such
pension tunds to pay the annuities to a membery widow
SURVILIVING SPUUSEe dependent moeher PAKtidly or cnilaren
receiving such annuitieses

(%) In the event ot agissolutiony for any reasony of
fire departments whereby the services ol tiremen or fire
deparctments are discontinuaedy the tiremen or their wtrdows

SURVIVING »>PUUSESs dependent methers PAREWNI>y and chiluren
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receiving benetits at the time ot sucn dissolution shall
continue to receive such o»Jenerits in accordance with tne
provisions of tnis part 4. Assets of the pension tunds
shall be transferred with other assets of the department anag
snall bpe administered by the bouard of trustees or the
SUCCeSSOor pension ftunde In no event shall the rate of
compensation De alterea either aftter commencement of
proceedings for dissolution has occurreada or after its
completione. After attaining fifty years ot agey any tireman
having acﬁrued ten or more years of active service at the
time of such dissolution snall o»e grantea an JanNnNUityy
prorated in accordance with tne numoer ot years ot service
and tne amount of annuicry being paid rur 4age and servica
pensions Gy tne wodrd of trustees of such pension tuna at
the time ot such dissolutione

{lu) In the event ot the deacth of 4any retiredy
pensioned volunteer ftireman who leaves a4 surviving widow
SPUOUSEy the board ot saiu tund may ¢grant an annuity in a sum
ot money not to exceed firty percent of the pension pneing
received at the time of the fireman's deatine Said annuity
to the surviving widow SPLUSE shall remain in effect so loung
as thne-widow SULH 3PuUSL remains unmarriede NO Jdissuvlution
ot a subsequent marriage shall bhave the eftect of
reinstating said pension or venatite

SECTIUN ZdUe  31-3U-5U%e LolOrado Kevised >tatutes 1v/ise
is amended to read:

31-30-20Y%« Pay@epts Lo _SUCYiYiNG_ _3pOUSESe It  any
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mempery officery or employee of saia fire department oies
trom any cause while in the service or while on the retired
listy Jleaving a surviving widow 5PUUSE whom sucn otticery
members or employee married previous to his applicacion ftor
retirement oOr previous to April 5y 1945y it he was then on
the retired listy sucn marriage having been legally
performed by a3 auly autnorized perscnsy Such surviving wtdew
SPUUSE shall be awarded a monthiy annuity equal to one-thira
of the montnly salary of such memoers officeres or employee
at the time ot nNis death or retirement nlus one-third cr any
increadase in salary and longevicty or additiondal pay basaed on
length of service qranted to tiremen of the rank or
comparable successor rank which said mempery ofticery Or
employee neld in the department on tne aate of nis deathh  or
retirement so long as eAe——-wiaew SULH  SURVIVING dPuLUSE
remains unmarri2de NO aissolution ot a subseguent marriaage
snall have the ertect of reinstating satd——widow DHSULH
SURVILIVING SrUudSt on the pension roll or autnorizing the
aranting of a pensione fhis section snall apply alike to
widows SUKVIVING SP5USE> of tiremen and retired riremen  wng
die aftter Aprill lLly L1941/, and to widows SUKVIVING SPuUSTS> of
tiremen and retirea firemen who were dead on saidg aatie it
being the intent ot the Qqeneral dssembly to provid2 an
annuity for Jdll widows SURVIVING SPUUSES of tiremeny wnich
annuity shall increase or decrease proportionately to any
increase oOr decrease in ths current rate of pay Of tiremene

SECTION ¢1a 31-30-5104 Lolorado Kevised statutes ivil3,
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is amenaed to read:

31-30-51lUes Paymenpts 10 Oorohiansge The poard shall also
order the payment to 5SuUch wi+ddw >URVIVING SPUUSE or the
fegally appointed guardian of each chila of such deceased
memperey officere or employee o0t said frire deparctment a
moncthly oannhuity or thirty doliars tor eacn cnilay to
continue uncil sucn cnilo rz2achnes tne aje OF eignteen yearss
It such widow SURVIVING SPUULBE dies or there iS NO surviving
widow SPUUSEe as Jlimited and descrived DUL Such geceased
mempery otrficery or employer leaves surviving cniidren under
eignteen years of auey the oOoard shall order a montnly
payment equal to the full payment to which a tireman's widow
SURVIVING 3PUUSE 1S entitied under section 31l-3U—-5uUY to be
divided equally among the children or a monchly péyment ot
tnirty aollars tor eacn childe whichever total amount is
greatery to the guaraian of saia children for said childrene
In no event shall sucnh surviving children ot a deceasea or
retired tireman receive 4an 4mount in excess ot ane-nait of
the current salary paid to a riremany tirst—arades of 54aiG
departmente.

SECTIUN ¢2e 31-3U-D1ll¢ LOIOVado Revised dtactutes 1913y
is amended to read:

31-33-51tde tynngl__ggngnggﬁ. Wwhen an active or
retired fireman dies without necessary tuneral expensess the
board snail appropriacte trom tné fung a sua not exceeding
one nundred avollars to tne widow SURVIVING >SPUUNE or ftamily

Or otner persan payinag said  expenses tor e  purpose  of
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assisting the proper opurial ot said deceased membere

SECTION 23 31-30-513y tolorado revisea statutes 1973,
is amended to read:

31-3U->13. 2erson entitled to pensigonee NO person is
entitled to receive any pension from said fund except
reqularly retirea officersy membersy or employses of said
fire department and tneir wtdows SURVIVING @ >SPUUScS and
children under the aqge of eignteen yearse

SECYIUN ¢4 31-30-6Uly (olorado Revised Statutes 1S3y
is amended to ra2ad:

31-30-601e Lregtion _of tunde Tnere snall ce created
and established in each city in this state naving a
population ot over one nundred thousand and having a paind
police department a pension fundgd tor paiag policemeny their
widows LSUKVIVING SPuUUSES and dependent cnildren under the
age of sixteen yearsy ana their agependent fathers——andg
motners PARENT3s to be KnosWn as the “policemen's pension
tund®y referred to IN tnis part & as the “fund©“,

S5elTIUN £25e 31-30-6U3 (l)s Lolorado Kevised >Statutes
19734 is aAm2nded to raagads

31-30-6U3s. eapsion  _tund = _source = _invesimants (1)
inere snall be levied and set apart by the governing boay of
eacn city having a popufation or over cgne nunared tnousand a
tax for the year l9i4 or not exceeding one cent on gach one
hundred dolilars of valuation ror assessment of taxabdle
property in sucn city for saigd year as a fund for the

pensioning of crippled anag adisaoiec members of the paiu
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police departmanty their widows SURVIVING 3PUUSES ang
aependent cnildren under the age ot sixteen yearss and their
dependent fathers—and-mothers PAKENTSe A like tax snall be
levied and set apart for the same purpose in each succeeding
year when the amount and value of property to the Ccredit of
such fund talls pelow three huﬁﬂreu thousand dollars as ot
tne Jgate of September les It during any year succeeding 1913
tnere is to the creait OF SucCh tUund on >eptemver 1 property
and funas of less value than three npunared thousanad oollarsy
tne governing body ot such city shall levy anu set aparc tor
the year succeeding a tax OorFr one cent on eacn one nuadred
dollars ot valuation for assessment ot the taxavle property
in said city where sdiz condition occurs tor said year as a
funa tor the purposes derinead in this subsection (l)e

SECTION 26e 31-30U-604y Colorado Revised >tatutes LYi3e
is amenaed to read:

31-30-604e LONLIrOl - _a3sessmMentsSs fhe Dpoara shall
nave exclusive control and managemenct of the fund and all
moneys donatedy paide oOr assessed tor tne relief or
pensioning ot disabled memoers of the police departmenty
their widows SURVIVINGL SruUdks and depenaent cnilaren uader
the age of sixteen yearss and thair gependent sachers—and
motners PARENTS and snall assess ¢ach member of che police
department one opercent ot the salary ot such membere I he
assessment snall ve deducted and witnhneld trom tne montilly
pay of eosch memuver so assessed and placaed by the treasurer

of sucn city to tne order Ot sUch boardes
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SECTION ¢T7e 31-30-6Ub (£)s CLolorado Revised »>tatutes
1973, is amended to read:

31-30-60U8e Pensions - disability - death -

bepeficiarigse (<¢) Upon sucn retirement the board shall
order the payment to such disacled member of such police
department from such pension ftund of a sum equal to one-halt
the monthly compensation allowed to sucn oftticeres membersy or
employee as salary 3t the date ot his retiremente ir any
memper of said police deparctmenty while in tne pertormance
of nis dutys is killedy dies as a result of an injury
received in the line or nis duty or of any diseasé
contracted by r:ason ot his occupationy dies trom any cause
whacever as tne raesult of his services in said departmenty,
or dies while in the service or on the retireqg list trom any
cause and leaves a wtdew SUKVIVING 5SPUUSE or a dependent
child under sixteen years surviving ore ir unmarriedy l2aves
a dependent {atner-and-mocher-or—eteRer PARCNTS survivings
the board snall direct the payment from the funas monthlys
Lo sucn  widow SURVIVING SPUUSEe whnile dnmarrieds of Lnircy
unoliarsy and tor eacn cnildy while unmarricds until he

reaches the age of sixteen yearsey six dollarsy and to the

dependent tatHer——AAd-—-motner PAKENISYy it sucn  garticery
mempery or emndloyee was unmarrieds tnirty dotlarse Ihe
pension to the ftaeher—or—mocther—or—-—poth FARKENTS shall e

paid as follows: It twhe tather 15 geady tne mocner shnali
receive the entire thirty agollarse anc it the motner is

deady tne father snall receive tne encire tnirty aollarsse
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and it both are livings eacn shaikl receive tritteen daqoullarse.

SELTIUMN ZBe 31l—3U-6lly Lolorado Revised Statutes 1973,
is amended to raadu:

3l-3u—-»blle. Person _entitleg Lo pensione NO person is
entitled to receive any pension ftrom tihe rund except a
requlariy recirea member or & raqular member of said police
departmenty nis witdow SURVIVING SPUUSt and dependent
children under the age ofF sixteen yearsy and nis dependent
+ather—and—mother PARENISS

SECVIUN ¢9e Lrtecrive _datees Iinis ace shali take
etfect July Ly 19/6e

SeLTIEUN 30 2atety _Claysee lne general assemdly
hereby rinase ceterminess ana dJdeclaras ehat this act is
necessary ¢or tnhne immedigate preservation of the puulic

peaces nealthe and safetye
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BILL C

A BILL FOR AN ACT
CONCERNING EQUALITY OF TREATMENT OF EITHER SEX IN CERTAIN
GOVERNMENTAL SITUATIONS.

Bill Summary

(NOTE:  This summary applies to this bill as introduced and
does not necessarily reflect any amendments which may be
subsequently adopted.)

Be it enacted by the General Assembly of the State of Colorado:

SECTION 1. 1-2-206 (1) (d), Colorado Revised Statutes 1973,
is amended to read:

1-2-206. CQuestions answered by elector. (1) (d) Whether =

native-born or naturalized citizen of the United States. If a
naturalized citizen, the applicant shall state how naturalized,
whether by naturalization of self, parents, or otherwise;
applicant shall state to his Dbest knowledge, information, and
belief when self, parents, or if-a-female;-when-husband SPOUSE
was naturalized, the place and time of naturalization, and by
what court the naturalization papers were granted.

SECTION 2, 23-7-103 (3) (a), Colorado Revised Statutes
1973, is amended to read:
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1 23-7-103. Presumptions and rules for determination of
2 status. (3) (a) The domocile of an unemancipated minor is that
3 of his fathers-er;-if-ne-father;-that-ef-his-methers PARENTS or,
4 if one parent has custody of the minor, that of such parent; or,
5 if there is a guardian of his person, that of such guardian, but
6 only if the court appointing such guardian (who has legal custody
7 of the minor child as defined in section 19-1-103 (19) (a),
8 C.R.S. 1973) certifies that the primary purpose of such
9 appointment is not to qualify such unemancipated minor as a
10 resident of this state and that his parents, if 1living, do not
11 provide substantial support to the minor child.
12 SECTION 3, 27-26-107 (3), Colorado Revised Statutes 1973,
13 is amended to read:
14 27-26-107. Prisoners to work - penalty. (3) Any sheriff,
15 marshal, or chief of police who fails or refuses to employ
16 prisoners so confined, without the written consent therefor of
17 the county commissioners or city council, as the case may be,
18 upon conviction shall forfeit the sum of fifty dollars for each
19 day he fails or refusgs to so employ the said prisoners; but he
20 shall not be required to employ such prisoners during inclement
21 weather or upon legal holidays or Sundays. It is the duty of
22 such sheriff, marshal, or chief of police to keep an accuratc
23 accont of the earnings of each of said prisoners less the
24 expense of guarding, which said earnings shall be computed upon
25 the value of the work done, and report the same to the county
26 commissioners. or city commcil, as the case may be, once each
27 month, It is the duty of the county commissioners to provide for
Dick-Orten Report - Bill C -
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the payment out of the meney so earned to the wife SPOUSE or
minor children, if any, of suéh prisoner one-half of the amount
so carned if such wife SPOUSE or minor children are residents of
the county wherein such pri;onéfs are confined and such wife
SPOUSE or minor children would otherwise be a public charge.
SECTION 4. 27-26-108, Colorado Revised Statutes 1973, is

amended to read: ’

27-26-108. County tb sippprt spouse, when. When any
able-bodied person is confined in the county jail, having been
convicted of the nonsupport of his wife SPOUSE or minor children,
the county shall pay toward thé support of such wife SPOUSI or
minor children not less thag fifty cents nor more than one dollar
per day for each day such person so works if such wife SPOUSE or
minor children would otherwise be a public charge.

SECTION 5. 27-26-128 (1) (c), Colorado Revised Statutes
1973, is amended to read:

27-26-128. Employment of county jail prisoners. (1) (c)

Conducting his own business or‘ other self-employed occupation
including in--the-ease-ef—l-ﬁ;nan; housekeeping and attending to
the needs of her TIHE family;

SECTION 6. Repeal. 23-7-103 (3) (b), Colorado Revised
Statutes 1973, is repealed.

SECTION 7. Effgctiye 4353. This act shall take effect July

1, 1976.

SECTION 8. Safety clause. ‘The general assembly hereby

finds, detemnines, and declares that this act is necessary for
the immediate preservation of the public peace, health, and

safety.
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BILL D

A BILL FOR AN ACT
PROVIDING THAT SEX SHALL NOT BE A BASIS FOR DISCRIMINATION.

Bill Surmary

(NOTE: This summary applies to this bill as introduced and
does not necessarily reggect any amendments which may be
subsequently adopted.)

Be it enacted by the General Assembly of the State of Colorado:

SECTION 1. 22-32-110 (1) (cc), and (1) (dd), Colorado
Revised Statutes 1973, are amended to read:

22-32-110. Board of education - specific powers.

(1) (cc) To provide, in the discretion of the local board, out
of federal grants made available specifically for this purpose,
special educational services and arrangements, such as dual
enrollment, educational radio and television, and mobile
educational services, for the benefit of educationally deprived
children in the district who attend nonpublic schools, without
the requirement of full time public school attendance, and
without discrimination on the ground of race, color, religion,
SEX, or national origin;

(dd) To provide, in the discretion of the local board, out
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of federal grants made available specifically for this purpose,
library resources which, for thé purposes of this title, mean
books, periodicals, documents, magnetic tapes, films, phonograph
records, and other related library materials and printed and
published instructional materials for the use and benefit of all
children in the district and the use of teachers to benefit all
children in the district, both in the public and nonpublic
schools, without charge and without discrimination on the ground
of race, color, religion, SEX, or national origin;

SECTION 2. 23-30-102 (2), Colorado Revised Statutes 1973,
is amended to read:

23-30-102. Board body corporate. (2) The state board of

agriculture has the power to lease real and personal property,
the ownership of which is vested in the Colorado state
university, for a term not to exceed eighty years to state or
federal governmental agencies and to persons or corporations,
public or private, for the construction, use, operation,
maintenance, and improvement of research and development
facilities and also, but not to be used for private profit,
health and recreation facilities, dormitories, and 1living,
dining, classroom, laboratory, and group housing buildings and
facilities. None of the property so 1leased or improvements
constructed thereon shall be wused in any manner which
discriminates against anyone because of race, creed, color, SEX,
or religion. Nothing in this subsection (2) shall constitute
authority to lease any real property vested in the university to

any fraternity, sorority, or other social organization.
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SECTION 3. 23-41-104 (2), Colorado Revised Statutes 1973,

is amended to read:

23-41-104. Control - management. (2) The board of

trustees has the power to lease, for terms not exceeding eighty
years, real or personal property, or both, to state or federal
governmental agencies, persons, or entities, public or private,
for the construction, wuse, operation, maintenance, and
improvement of research and development facilities, health and
recreation facilities, dormitories, and living, dining, and group
housing buildings and facilities or for any of such purposes and
to buy land and construct buildings and facilities therefor.
None of the grounds so 1leased nor any of the improvements
constructed thereon shall be wused in any manner thich
discriminates against anyone because of race, creed, color, SEX,
or religion. The board of trustees has the power to borrow money
in conjunction with such construction and leases and to assist in
effecting any of such purposes. Any actions taken prior to May
27, 1965, by the board of trustees consistent with any power
granted in this subsection (2) are ratified and validated.

SECTION 4. 23-50-111 (1), Colorado Revised Statutes 1973,
as amended, is amended to read:

23-50-111. Additional powers of trustees. (1) The

trustees of the state colleges in Colorado also have the power to
lease portions of the college grounds of the university of
southern Colorado to private persons and corporations for the
construction of dormitory, living, dining, or cottage buildings

and to rent, lease, maintain, operate, and purchase such
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buildings at such state colleges under its control, all in the
manner provided by and subject to the 1limitations contained in
sections 23-56-103 to 23-56-109; except that none of the grounds
so leased nor any of the improvements constructed thereon shall
be used for the purpose of housing fraternities, sororities, or
other such student clubs or organizations; and except that none
of such grounds or improvements shall be used in any manner which
discriminates against anyone because of race, creed, color, SEX,
or religion; and except that all the improvements constructed
thereon shall be operated and managed by said state college.

SECTION 5. 24-34-305 (1) (f) and (1) (i), Colorado Revised
Statutes 1973, are amended to read:

24-34-305. Powers and duties of commission. (1) (f) To

issue such publications and reports of investigations and
research as in its judgment will tend to promote good will among
the various racial, religious, and ethnic groups of the state and
which will tend to minimize or eliminate discrimination in
employment because of race, creed, color, SEX, national origin,
or ancestry. Publications of the commission circulated in
quantity outside the executive branch shall be issued in
accordance with fiscal rules promulgated by the controller
pursuant to the provisions of section 24-30-208.

(1) To make recommendations to the general assembly for
such further legislation concerning discrimination because of
race, creed, color, SEX, national origin, or ancestry as it may
deem necessary and desirable;

SECTION 6. 24-34-403 (7), Colorado Revised Statutes 1973,
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is amended to read:

24-34-403. Definitions. (7) 'Person'" means one or more
individuals, partnerships, associations, corporations, 1legal
representatives, trustees, or receivers; any owner, lessee,
proprietor, manager, employee, or any agent of such person; and
the state of Colorado and all cities, towns, and political
subdivisions and agencies thereof, but shall not include any
nonprofit, fratemal, educational, or social organization or
club, unless such nonprofit, fraternal, educational, or social
organization or club has the purpose of promoting discrimination
in the matter of housing against any person because of race,
creed, color, SEX, national origin, or ancestry.

SECTION 7, 25-3-401 (2), Colorado Revised Statutes 1973, is
amended to read:

25-3-401. Department of health to administer plan.

(2) The state plan established under subsection (1) of this
section shall provide for adequate hospital facilities for the
people residing in the state, without discrimination on account
of race, creed, SEX, or color, and shall provide for adequate
hospital facilities for persons umable to pay therefor. The
department of health shall, after consultation with the advisory
council established in section 25-3-402, provide minimumm
standards for the maintenance and operation of hospitals which
receive federal aid under this part 4, and compliance with such
standards shall be required in the case of hospitals which have
received federal aid under the provisions of said federal act, or

any amendments thereto.
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SECTION 8. Effective date. This act shall take effect July

1, 1976.
SECTION 9. Safety clause. The general assembly hereby

finds, determines, and declares that this act is necessary for
the immediate preservation of the public peace, health, and
safety.
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BILL E

A BILL FOR AN ACT
CONCERNING SUPPORT ORDERS IN PATERNITY PROCEEDINGS, AND PROVIDING
FOR CONSIDERATION OF THE MOTHER'S CAPABILITY TO PROVIDE
SUPPORT.,

Bill Summary

(NOTE:  This summary applies to this bill as introduced and
does not necessarily reflect any amendnents which may be
subsequently adopted.) .

Be it

SLCTION 1., 19-6-105 (3) (a), Colorado Revised Statutes

enacted by the General Assembly of the State of Colorado:

1973, is amended to read:

19-6-105, Orders. (3) (a) In a proceeding in which the
court has made an order declaring paternity, the court may order
the father to pay weekly or at other fixed periods a fair and
reasonable sum for the support and education of the child umtil
the child is eighteen years of age TAKING INTO CONSIDERATION THE
CAPABILITY OF THE MUTHER TO PROVIDE SUPPORT, or in the discretion
of the court until the child is twenty-one years of age, unless
the support order is terninated sooner because the child becomes

self-suporting or is legally emancipated, taking into
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consideration those other persons legally entitled to support by
the father.

SECTION 2, Effective date. This act shall take effect July
1, 1976. |

SECTION 3, Safety clause, The general assembly hereby

finds, determines, and declares that this act is necessary for
the immediate preservation of the public peace, health, and
safety.
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"‘fPEBSONAL STATEKENT ON THE ,

|  IQUAL Bmmrs wmmmrs

‘  17fSenater Robert Allshoﬂhé

quember 6, 1975




”=_,which I ‘am: & member‘*~i

4m’*,the mAJOr supporters of families.

.. I feel like the man whose wife sent him to the store
: to pick up a package:of "Hamburger Helper" “but neglected to
tell him which variety she wanted. , N _

’ -After he looked over’ the shelves stocked with hundreds
of boxes of "Helper", it sudderily hit him" that no matter which"
one he chose, he: was going to ruin. good hamburger.

There have been many times -in the last few months when
I have asked myself and others: “What in the hell am I doing
-on this committee?" . A

S I look around this room and I see women on. both sides
og t?is issue, reedy to do bettle 1r necessary for their point

. I have witnessed ress. “ive thia committee better
_coverage than that given 't ssues which Some may consider
‘more important. I have tried to analyze the value of  this
- committee compared with that of the other four committees of

L (1) the Committee?en Banver Metrogolitan Weter :
- (a reeliy importsn :¥~-'

‘b (2)"the?Committee on Business Affairs and Labor

y(”iiigloyment insurance 1&{

“'(BJf“the Committee on,Localfﬁo ,,nment (which is
- rewriting the ‘mining laws); and

(H)ifthe Committee'on '”’“9(a preponderant
-~ percentage of sta :f;dSVare spent for ed-,‘g~
'ucation purpeses:, L S

SRR Qn Friday*when I face two committee meetings - Educa-

tion and Local Govérnment - after spending all ‘day Thursday

at the meeting of this Committee on Equal Rights Amendments,.

I am drained emotionally., Perhaps this committee is the most
imgortant one of all - on this point I sh,ﬂr gto elaborate
ateron. - , :

S

I heexd one man say there h more.women than men as
oW this 1s untrie to-
-to- climb, it oould be

L day, but, if our divoroe rate eent n!
a truism tomorrow. . e

, People have trgveled‘from waéh*‘ t Ohio, Arizona
,Tenneesee and other points to tell us wha is right und Nhet
18 wrong- about the Equal RA; ga Amendmente.,;‘o
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to create, to achieve, greatness as thousandsof women have done
before you: Madam Curie, Amelia Earhart, Helen Keller. You
‘could never convince me that they wanted to be average. This
was long ‘before this propoganda about the Euual Rights Amend-,

. ments .

I ask you, what i1s to stop you in this country today?
What new sunrise will the amendments give you which you do not
already have today? :

.. You want to be “equal" to. men,‘ you want to be our "av-
erage" I would: simply say this to you, we arse lucky if our
batting average is around .250, . Let us all try to excel
you try harder if this,is deei e.in 1ife, ~ but don't try
to come dowin to our g is’ not the way America
'became a great natian.‘

o Let n& Eive you som tes fr« ‘.“j
people. I shmll start with'’ former Se “tér‘Sam Ervin: “If
' 8T8 po’ enjoying the full beneflt of this federal and
ation the. exng:tive orders of fcderal gov-

¥ S an ] Lons . , ?ERA is gg_ self-
‘ ec ' T Ce o survive ERA and
Awnmen wili still have to bring suits, “with no more remedies
than they presently enjoy ";‘*// SITRDT S

If tge*feéaral Equaiy&ights‘

A andment ‘18 mtirzea, would
- “has under the equal
: fﬁfor the bene-

ateelegislator
ay to the federal
constitntas nothing

S state’ logh | -
has no right to io to Carsen City and %i
government the rights of the states.v t
short of political treason.",;{“

, - .Eilma V. Skinner of Boulder. "The ‘news media report 3
' million divorcees are left financially stranded, destitute,
since the woman's movement has changed the court's view of WO

"~ men's right' to be "equal', It is widely recoghized the move-

‘ment has been a major factor‘in ‘the destruction of our moral
~_standards and our. sky»rnoketvmg crime rate.“,~ S

Common Sanse. Y cannot su pert an amendment “that de-
: fies every definition of good 1egis§ation in that it does not
present a clear cut solution to specific problem5°'an amend-
ment that’ raises“more ‘questions than it a: “We cannot
support an amendment tha ; : **away States' rights
in favor of legislation on,the Feda + We cannot com-
mit our children to a courae we cannet»cleariy gee."
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© Our chairnm haa haenbmst Tair - so &am fair that the
‘ axperts have baen about equally ﬂ:lvided !‘cr and againat the
anendnents. S o

llag;mdmmafthocbth

| aiie, Goé“?‘!aha ‘word’ Iw ate )
body or property iz At an -:an-tim lw.
;"almstaahwhmmmagas. IS BEN: '

' !ouhamthamr tochmamWhof thﬂ!.ntha mt.»
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' "™We try to raise our children to have pride in them-
selves and to accept responsibility, both male and female.
Are we then to tell them, as young adults, to forget what we
told them when they were children - that responsibility thing

is old-fashioned now. Just go out and have a ball.

; "For the security of our future and our self-preserva-
tion, I sincerely feel that the uncertainty and the lack of
guarantees which this vague amendment presents should give us
- gg:ug%icancern to not want to risk our very future on its rat-
cavion. ‘ . ' TR '

' "This has not been that difficult a decision for me to
" make., If we are elected to represent the majority of our cit-

izens, then to me this 1s a clear cut issue.”
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