LEGISLATIVE COUNCIL
OF THE
COLORADO GENERAL ASSEMBLY

AN ANALYSIS OF
1986 BALLOT PROPOSALS

Research Publication No. 305
1986




OFFIGERS COLORADU GEMERAL ASSEMBLY

REP. CAAL 8. "“BEV" BLEDSOE
Chalrman

SEN. TED L. STRICKLAND
Vice Chairman

STAFF
DAVID E. IEDRRISSEY
Directer
DRVID HITE
Administration

STAKLEY D. ELOFSON
Research

MEMBERS

SEN. WAVNE ALLARD
SEN. DENNIS GALLRGHER &
SEN. DAN HOBLE ;
SEN. RAY PETERSDN
SEN. RAY POWERS
SEN. HAROLD McCORMICK
REP. VICKIE ARMSTRORG
REP. BILL ARTIST 4
BEP. JERRY KOPEL :
REP. CHAIS PAULSON
REP. RON STRAHLE
REP. LARRY TRIALLO

LEGISLATIVE COUNCIL

RODM 029 STATEGAPITOL ~ © = -
DEMVER, COLORADO 802031784 - = -
{303} 865-3521

LETTER OF TRANSMITTAL

August 14, 1986

This analysis of statewide measures to be decided at the 1986 general election has been pre-
pared by the Golorado Legislative Council as a public service to members of the General Assem-

bly and the general public pursuant to section 2-3-303, Colorado Re_;wsed Statutes. Four pro-

posed constitutional measures are anatyzed in this pub!mation

Amendments 1, 2, and 3 were referred by the General Assembty Amencfment 4isan smtzated
measure. i approved by the voters, these four constitutional amendments could only he revised
by a vote of the electors at a suhsequent general election.

Initiated measures may be placed on the baliot by petition of the regrstered e|ect0rs Iriifiated
measures fequire the signature of registered electors in an amount equal to five percent of vo-
tes cast for Secretary of State.

The provisions of each proposal are set forth, with general comments on their application and
effect. Careful attention has been given to arguments both for and against the various proposals
in an effort to present both sides of each issue. While all arguments for and against the propos-
als may not have been included, major arguments have been set forth, so that each citizen may
decide for himself the refative merits of each proposal.

it should be emphasized that the Legisfative Council takes no position, pro or con, with re-
spect to the merits of these proposals. In listing the ARGUMENTS FOR and the ARGUMENTS
AGAINST, the council is merely putting forth arguments relating to each proposal. The quantity
or guality of the FOR and AGAINST paragraphs listed for each proposal is not to be interpreted as
an indication or inference of council sentiment.

Respectfully submitted,

Lo ¥ldodnre.

Representative C.B. “‘Bev” Bledsoe
Chairman
Colorado Legisiative Council

AMENDMENT NO. 1 — CONSTITUTIONAL AMENDMENT
PROPOSED BY THE GENERAL ASSEMBLY

Balot  An amendment to Article XII of the Constitution of the State of Colorado, requiring ap-

Title: pointments to offices and employments in the state personnel system to be made ac-
cording to merit and fitness, to be ascertained by competitive tests without regard to
race, creed, color, religion, sex, national origin or ancestry, handicap, age, or politi-
cal affiliation, excepting encumbered position reailocations from the competitive test
requirement, exempting persons whose salaries are paid solely from federal or private
grants from the personnel system, requiring a two-thirds majority on final passage by
gach house of the General Assembly to increase exemptions from the system, elimi-
nating the state personne! board, granting rule-making authority to the state person-
nel director, authorizing the attorney general o veto personnel rules he determines to
be unconstitutional, otherwise illegal, arbitrary, or capricious, permitting appointing
authorities o shorten the twelve-month probationary period for initial appaintments,
extending provisions for temporary employment from six months to one year, making
department heads or their designees the appointing autherities for their departments,
except for the Colorado state patrol, whose employees the patrol chief shall appoint,
providing a grisvance procedure, including arbitration, for employees, and elimina-
ting employee residency requirements.

Provisions of the Propssed Constitutional Amendment
The proposed amendment o the Colgrado Constitution would:

— abolish the state personnel board and transfer its rule-making authority to the state per-
sonnel director;

— stipulate that rules promulgated by the personnel director are subject to veto by the Attor-
ney General;

— provide that any disciplinary action of an appointing autherity and any unresolved griev-
ances be subject to appeal and settlement through an arbitration process set forth in statute,
rather than be appealed fo the personnel board;

— specify that the arbitrator be selected by mutual agreement between the personnel director
and the appeliant or his representative or, if the parties cannot agree, selected from a list sup-
plied by the Federal Mediation and Conciliation Service;

— require that all appointments and promotions under the personnel system be made without
consideration of religion, sex, national origin or ancestry, handicap, or age, in addition to the
present requirements that such appointments and promotions be made without regard to race,
creed, calor, or political affiliation;

— provide that the heads of the principal departments of state government or their designees
replace the heads of the divisions within those departments as the appointing autherities for all
positions within their respective departments, with one exception —the chief of the highway pa-
trol would appoint employees of the patrof;

— continue to exempt all positions currently exempt from the personnel system, but provide
that they be listed in statute instead of the constitution;

— require that additional exemptions from the personnel system be approved by a two-thirds
vote-of the membership of both houses of the General Assembly, with approval of the Governor;

— gxempt from the personnel system those persons whose salaries are paid solely from fed-
eral or private grants or contracts;

— authorize the substitution of job performance for competitive testing when a position is up-
graded and there is an incumbent who possesses the minimum qualifications and whose job
performance is satisfactory;



Personnel System

— repeal the requirement that appointees to positions under the personnel system be resi-
dents of the siate;

— allow appointments for temporary employment to be made for up to one year, rather than
the six months presently aliowed; and

— transfer from the personnel hoard to the personnei director the authority to set prebation-
ary periods of up to one year for new appointees and provide that such periods may be short-
ened by the appointing authority.

Several important provisions of the Colorado Constitution are retained under this proposal.
These inciude the requirement that applicants be selected for positions in the personnel system
on the basis of merit as determined by competitive tests of competence, the *'ruie of three” (se-
lection of the appointee from the top three applicants}, and the veterans preference provisions.
Empioyees in the personnel system can be terminated only upon written findings of poor per-
formance. willful misconduct, or for conviction of a felony. Such employees wouid retain the
right to appeal disciplinary actions.

Commenis

Histery. The General Assembly first enacted legislation estabiishing a civil service system in
1907. In 1918, the voters approved an initiated constitutional amendment that set forth the ba-
sic principies which governed the system until 1978, These basic principles included require-
ments that appointments and promotions be based on merit, that the person with the highest
test score receive the appointment (**rule of one'’), that dismissed employees have a right to a
hearing, and that a threg-mamber civil service commission administer the system. The “‘veter-
ans preference” provision, which provided for points to be added to the passing test score of a
veteran of the widow of a veteran, was approved by the voters in 1944,

The most recent constitutiona! changes in the state personnel system were made in 1970
when the voters approved twa referred amendments. One amendment provided for the exemp-
tion of the heads of the principal departments (the Governor’s cabinet) from the personnel sys-
tem. The major provisions of the second amendment were the replacement of the fuil-time civil
service commission with a part-time, five-member personnel board, the creation of the Depart-
ment of Parsonnel, replacement of the “rule of ane’” with the *‘rule of three."’ a six-month limita-
tion on temporary employment, and a change from department heads t0 division heads as ap-
pointing authorities.

Senate Bill 38. This year the General Assembly enacted Senate Bill 38, which is designed to
conform statutory provisions of the state personnel system to the provisions of the amendment,
The law will become effective only if the amendment is approved by the voters. In addition to the
conforming pravisions, the new law provides for a more detailed implemnentation of the amend-
ment and would:

— enable the state personnet directar to make rules regarding ciassification, compensation
and fringe benefits; .

-~ restrict temporary appointments to six manths, unless the personnel director approves an
exiension nat to exceed an additional six months;

_ — define “‘grigvance” to mean “any complaint about emptoyment conditions or work rela-
tionships for which redress is not otherwise provided by statute or by rules or procedures of the
state persannel director”’;

— set forth guidelines for the grievance procedure and for appeal of any disciplinary action to
an arbitrator;

— require that alt applicants for state jobs be Colorado residents, but authorize the director to
waive the residency requirement in special circumstances and to establish criteria for determin-
ing residency; and

-— pravide for a “rules advisory committes,’’ composed of management and employee repre-
seniatives, to be appointed by and give advice to the director in the promuigation of ruies.
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Personnel Syétem
Arguments For

1) By abalishing the personnsl board, the amendment would eliminate the present canstitu-
tional division of authority between the personnel director and the personnel board which hind-
ers effective management of the personnel system. The board's rule-making authority can con-
flict with the responsibility of the personnel director to implement policies set forth by the
Governor. The board’s responsibilities to determine employee fringe benefits and standards of
performance also tend to conflict with, and sometimes duplicate, those of the personne! di-
rector. The board is an unnecessary layer of government administration whose resposnsibilities
would be more effectively carried out under the authority of the personnel director.

2} The amendment wouid strengthen accountability and responsibility in the state personnel
system. Under the current constitution, department heads, who are ultimatety responsible for
the management of their agencigs, cannot contral the most important management tool — the
selection of persoanel to administer programs. The amendment would return this control by
transferring appointing autharity from the division heads to the department heads or their desig-
nees. As appointing authorities, department heads would be better able to hold employees ac-
countable for their performance and could be held more accountable themseives. All appoint-
ments made by department heads wouid continue to be in accordance with state personne! rules
which assure that merit principles are followed and only the most qualified applicants hired.

3) The amendment contains several provisions which would enable the General Assembly and
those charged with managing the persennel system to respond more efficiently and effectively to
changing conditions. For example, a vote of the people would no longer be reguired every time a
new exemption from the personnel system is proposed. However, the amendment takes a cau-
tious approach in this matter by requiring that exemptions must be approved by a vote of two-
thirds of the membership of both houses and by the Governor. Also, with the ability to extend
temporary employment for up to one year, agencies could minimize the circumstances under
which an employee would have to be arbitrarily dismissed, such as at the end of a nine month
gontract or grant, or before a permanent replacement could be found. This would save the costs
of the resulting recruiting, training and unemployed insurance claims. In addition, exermpting
persons hired on contracts or grants from the state personne! system would protect career em-
pioyees frem being “‘bumped’’ fram their positions by employees who accepted jobs they knew
were short term, but had gained seniority. Finally, the repeal of the residency requirement would
allow the flexibitity to estabtish in statute consistent, fair residency criteria and the degree of res-
idency preference most appropriate for the state’s workforce needs.

4) The amendment would establish an arbitration system for setiling labor-management dis-
putes similar to that which has been practiced for many years in private industry. An arbitrator
has no vested interest in the outcome of an appeal. The procedure does not require the services
of an attorney. Thus, the process could be less formal, less costly, and less time consuming
than the current process in which the personnel board hears appeals, Arbitration is supported by
both labor and management groups.

5) With the enactment of Senate Bill 38, much of the uncertainty regarding the impiementa-
tion of the proposed amendment has been removed. This legislation was approved by the Gan-
eral Assembly after extensive negotiation among ail the interested partigs. Thus, voters are be-
ing presented with the general policy contained in the amendment and the specific
impiementation provisions contained in the enacted legislation.

Arguments Against

1) There is no need to abolish the state personnel board. The present system has provided
balanced representation for both management and employees. Since the personnel director and
three of the five members of the personnel board are now appointed by the Governor, there is
adequate provision for the Governor to direct the management of the persannel system, within
the guidelines established by the General Assembly. Also, since two hoard members are elected
by classified state employees, the current system guaraniees both management and employees
representation in the implementation of personnel laws and rules. The amendment would elimi-
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nate this important protection for employees. Employees wouid have no recourse against a rule
in the event there is disagreement with the policy represented by the rule or with the factual basis
or need for a rule. The Attarney General would be authorized to veto a rule only if it violates very
limited criteria. 1t is not in the best interest of the state to abolish the existing system in which
authority and responsibility are shared between the independent board and the personne! di-
rector whe is a political appointee.

2} It would be unwise to replace the existing system for hearing appeals and setiling unresol-
ved grievances with an arbitration system that is untried in Colorado. The experience in other
states suggests two factors that are important for an arbitraticn system to operate efficiently and
efiectively. A collective bargaining agreement should exist between labor and management and
the decision of the arbitrator should be final. Under the propesed amendment, neither of these
conditions would be present. Thus, arbitraticn coutd be more expensive, legalistic, and time
consuming than the current system.

3) Shifting appointing authority from division heads to department heads wouid weaken cur-
rent protections from political patronage in state government. At present, division heads are ap-
pointed by the department heads and can be held accountabie for carrying out the goals and ob-
jectives of the department. With the exception of higher education, nearly all ather smployses in
the personnef system are appointed by division heads who are also civil service employees. This
safeguard of the merit system wouid be efiminated since the depariment heads — political ap-
pointees of the Governor — would make all appointments under their jurisdiction. Thus, ap-
pointments to many classified positions could be subject to political influence.

4) The exernption provisions of the amendment would ¢reate new opportunities to bypass the
merit system. First, by allowing temparary employment for up 1o one year and exempting per-
50ns hired on private or federal grants, it is possible that an essentially permanent position could
be exempted from the merit system for many years, even though a different person might fill the
position each year. Some grants are renewed annually over a period of several years and per-
sons hired under these circumstances would not have benefit of the protection of the state per-
sonnei system. Second, the exemption of upgraded positions from competitive testing require-
menis would allow appointing autharities opporlunity to bypass the merit system in filling such
positions. Third, by eliminating the existing requirement that any new exemptions from the per-
sonnel syster he approved by a vote of the people, the amendment would take away an oppor-
tunity for peaple to vote on such issues and make # easier to exempt additional positions from
the merit system.

AMENDMENT NO. 2 — CONSTITUTIONAL AMENDMENT
PROPOSED BY THE GENERAL ASSEMBLY

Ballot ~ An amendment to Section 15 of Article XIV of the Constitution of the State of Coio-

Title: rado, providing that, the provisions of the Section 11 of Article X{I of the state consti-
tution to the contrary notwithstanding, the board of county commissioners in each
county has sole authcrity to fix the compensation of county officers; that no county of-
ficer's compensation may be decreased unless there is a decrease in the compensa-
tion of all county officers; and that compensation in effect on January 1, 1987, in a
county shall remain in effect until changed by the county’s board of county
commissioners.

Provisions of the Propesed Constitutional Amendment
The proposed amendment to the Coforado Constitution would:

—amend a provision of the constitution to provide that the board of county commissioners in
each county shali have sole authority to fix the satary of county officers;

— prohibit a degrease in the salary ofa county officer unless there is a decrease in the salary
of all county officers within said county;
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- provide that the salaries for elected county officers in effect on January 1, 1987, in each
county, shall remain in effect until changed by the board of county commissioners in each
county; and

— allow an exception for county officers from 2 constitutional provision which prohibits all
elected public officers from receiving increases or decreases in salary during a term of office.

Comments

Gurrent law. The state constitution requires that the General Assembly fix the salaries of all
elected county officers in non-home rule counties. In so doing, the General Assembly must give
due consideration to population, assessed valuation, motor vehicle registrations, building per-
mits, and other factors that reflect the workloads and responsibilities of county officers. Six cat-
egories of counties have been established in the statutes, and each category sets forth the base
saiaries for county officers (commissioners, sheriffs, treasurers, assessors, and clerks).
County coroners are reimbursed a set fee for each day actually and necessarily empioyed in the
gerformance of their duties. County surveyors are paid a fee for each act related to their official

uties.

fn 1981, the General Assembly began to involve the boards of county commissieners in the
salary setting process. A law was enacted to provide that, if the boards of county commissioners
acted by May 1, 1982, the salaries of elected county officials could be permanently increased or
decreased within fifteen percent of the statutory base, effective January, 1983. These salarigs,
as set by the General Asserbly in 1981 and as adjusted by the boards of county commissioners
in 1982, are still in effect,

The General Assembly amended the (aw this year to aliow the boards of county commission-
ers to increase the salaries of all county officers elected at the 1986 election and thereafter by up
to twenty-five percent above the current salaries of such officers (up to fifteen percent in the
case of county commissioners of any county having a board of five members). The increase for
county clerk and recorder, assessor, and treasurer must be by the same percent for each officer.
Any salary increases for the county sheriff or the county commissioners may be set at rates dif-
fergnt than that received by the other county officers.

Effect of propesed amendment. The amendment would shift the authority and responsibility
for setting the salaries of elected county officers from the General Assembly to the county gov-
ernments. Each of the boards of county commissioners would set the salaries for their elected
county officers. If the constitutional amendment is approved, the 1986 faw will be repealed and
the current salaries for county officers will remain in effect until changed by the hoard of county
commissioners in each county. If the amendment is not approved, any increase in salaries for
officers who take office after January 1, 1987, as set by the boards of county commissioners un-
der the 1986 law, will remain in effect until changed by the General Assembly.

increase or decrease during term of office. The Colorade Constitution (Section 11 of Article
XH) prohibits elected public officials from receiving increases or decreases in salaries during
their terms of office. The amendment will repeal this prohibition as it applies to elected county
officiais. However, a statute (section 30-2-102 (3) (e}, Celorado Revised Statutes) also pro-
vides that no elected county officer shail have his salary increased or decreased during the term
of office to which he has been elected or appointed. This statute would appear to be in direct
conflict with the intent of the amendment.

Arguments For

1} The General Assembly should not be making decisions on local salary issues. The genaral
powers of colinty government are vested in the boards of county commissioners: such powers
include formulating the county budget;-determining levels of administrative services, controlling
disbursement of county funds, setting salaries of employees, and levying taxes necessary to de-
fray county expenses. Salaries of elected county officers shoutd be based on the same consider-
ations used to set salaries of other county personnel (refative responsibilities, complexity of as-
signment, workloads, comparisons of job categories, and other factors), and should be related
to-the ability of the residents of the county to pay them. The county commissioners have a day-
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to-day working knowledge of their county personnel system, know the county budget ard the
demands on the county budget and are in the best position to set salaries of eiected county offi-
cers. The members of the General Assembly are not acquainted with the demands, workloads,
and responsbilities of individual elected county officers. Furthermare, accountability is less-
ened when base salaries of county officers are set by state government but taxes to pay the sala-
ries are levied by the county government. Since the board of county commissioners is the gov-
e]r‘?ing body of a county, itis only apprepriate that the commissioners set the salaries of county
officials.

2) The amendment continues a tradition of promoting reforms directed to increase local con-
trol on the part of local units of government. This proposal is another step in support of local de-
cision making. County officials are directly accountable to the voters.

3) The amendment would permit annual cost-of-living or other salary adjustments for elected
county officials. Base salaries of county officers were last set by the General Assembiy in 1981,
effective for those county officers elected in 1982. These salaries may not be readjusted during
the four-year terms of office. County officers are penatized in comparison with other county em-
ployees who often receive annual salary adjustments. Small incremental increases could be ai-
lowed for county officers, thereby reducing the impact on county budgets in small counties
when salary adjustments are made on a four-year basis. In addition, the present system often
permits a newly elected commissioner to receive a higher salary than the commissioners whose
terms do not expire within two years.

4} The Gengral Assembly determines the level of compensation of elected state officers. The
salaries of municipal officers are set in accordance with municipal charters and ordinances.
Simitarly, salaries of county officers shoutd be determined at the county level.

Arguments Against

1) Salaries of elected county officers should be set by the General Assembly because coun-
ties are charged with carrying out various state laws and receive and disburse state funds to im-
plement many state programs. County officers, such as the assessor and the clerk and recorder,
arg primarily responsible for the enforcement and administration of state law and are administra-
tive agents of the state. Their authority is fimited %o that expressly delegated by state faw. The
state has an interestin the efficient discharge of duties by these elected county officers and these
factors should be considered in establishing salaries. Many functions of these officers are per-
formed autonomously and not under the direction of the county commissioners. If such officers
become cbligated to the county commissioners for salary adjustments, the autonomy of these
officers could be reduced. This is not in the best interest of the state.

2) The amendment creates a potential for discriminatory action in adjusting salaries and
could lead to abuse. The proposal provides that no county officer's salary may be decreased un-
less there is a decrease in the salaries of afl county officers. It does not, however, provide that all
salaries be decreased at an equal rate or at an equat dollar amount. For example, sorme could be
reduced two percent and others reduced twenty percent. The salaries of some officers could be
increased while others not increased. Local political and personality considerations could have
significant influence on the determination of salaries.

3} The amendment is not necessary. The residents of 2 county may adopt a structural home
rule charter, through which they may provide their own system for fixing salaries of elected
county officials.

4) The salaries of elected county officers should be treated the same as salaries of other
elected public officers. The state constitution provides that the salary of an elected public officer
shall not be increased or decreased during the term of office for which elected. This prohibition
applies to state, municipal, county, and special district officers. The amendment would abalish
this prohibition as it applies to elected county officers. Wise public policy wouid be to continue
to apply this prohibition to all elected public officials.

AMENDMENT NO. 3 — CONSTITUTIONAL AMENDMENT
PROPOSED BY THE GENERAL ASSEMBLY

Ballot  An Amendment to Section 4 of Article XX of the Constitution of the State of Colorado,
Title: making any franchise granted by a home rule municipality subject to the initiative and
referendum.

Provisions of the Proposed Constitutional Amendment
The proposed amendment to the Colorado Constitution would:

— etiminate the present requirement that a franchise may be granted by a home rule munici-
pality only upon a vote of the registered electors;

— provide that the registered electors of a home rule municipality may by initiative or referen-
dum petition require an election on the granting of a franchise;

-— specify that signatures of not more than five percent of the registered electors of a home
rule municipality are necessary for a referendum to be held on the granting of a franchise;

—allow home rule charters to provide that fewer than five percent of the registered electors of
a home rule municipatity may order a referendum to be held on the granting of a franchise; and

— atlow a home rule charter to require that a franchise be voted on by the registered electors.
' Comments

Definition of "“franchise™. A franchise may be defined as a special privilege conferred by a
governing authority on an individual or corporation to permit such individual or corporation to
do certain things which, without the consent of the governing authority, the individuai or corpo-
ration could not otherwise do. A franchise might grant the right to supply the public with electric
power, cable television, fuel, or other services and might invoive the right to use a portien of the
public streets, alleys, and rights-of-way, many of which have been dedicated to the cities by
property awners or developers for utility purposes. Such use coutd take the form of erecting po-
les and stringing wire for electric power purposes or burying gas pipes or other conduits be-
neath the surface of streets and alleys.

The granting of franchises is an important governmental function because of the large invest-
ment of resources by companies providing the services and the welfare of the citizens receiving
such services. The purpose of a franchise should be to further the public interest, and the exer-
cise of rights under the franchise must be subject to public control. Under Colorado law a per-
netual franchise cannot be granted by a municipality. The common practice is to limit the dura-
tion of a franchise to ten, fifteen, or twenty years. Such limits on {he duration of franchises may
be set forth in home rule charters.

Granting of municipal franchises. Municipalities in Colorado have had different procedures
over the years for the granting of franchises. Prior to estabiishing the City and County of Denver
as a home rule entity in 1802, the Denver city council granted franchises. Since receiving its
home rule authority, Denver grants franchises onily with the approval of the electorate. Further
amendments to the constitution to allow any municipality to adopt the home rule form of govern-
ment have extended the requirement for franchise elections to all home rule municipalities.

Non-home rule municipalities, by statute, are authorized to grant franchises by ordinance
without a vote of the people. However, elections are not precluded in these cities. Franchise
questions are to be decided in an election if five percent or more of the registered eleclors peti-
tion therefor in non-home rule cities.

Cost of franchise election. The constitution provides that the applicant for a franchise shall
pay the expense of the mandated franchise election. Under the proposed amendment, when a
referendum is offered to be submitted to the voters, the applicant for a franchise is required to
pay the expense of the referendum election.

- Scepe of initiative powers. The constitutional language for home ruie municipalities pres-
ently provides that **{n)o franchise. .. shall be granted except upon the vote of the registered
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glectors. . ."" {emphasis added). The amendment would change this language to state that
.. .{ayny franchise. . . shall be subject fo the initiative and referendum powers. ..”’ (empha-
$is added). Some persons believe that this change in language would not be substantive be-
cause the general initiative powers currently provided in the constitution make all municipal ord:-
nances, including those used for adopting a franchise, subject to the initiative process. In
practice, however, the initiative process has not been used to change a franchise once it is
granted. Under the propused language, would a franchise be subject o the initiative powers of
the people to amend or repeal the franchise at any time during the duration of the franchise? Gan
the initiative powers only be utilized to require a vote of the people on the initial granting of a
franchise? It is not clear how the proposed language is to be inierpreted.

Argumenis For

1} Statufory municipalities are authorized by statute to grant franchises without an election.
In most areas concerning the pewers and authority of munigipalities, a home rule municipality
has more flexibility than statutory munigipalities. The exception to this rule is in the granting of
franchises. The amendment will place home rule municipalities on the same basis as statutory
municipalities.

2} Eliminating the election requirement will avoid unnecessary costs to the franchise grantee
and consumers. Although special elections for the purpose of granting franchises do not occur
frequently, the costs of such elections to a company seeking the franchise are significant. These
costs are passed on to the consumers or subscribers.

3} Mandating an election to grant a franchise to the only company that can provide the ser-
vice does not make sense. In many instances, approval of the franchise is almast automatic
since there is only one company capable of detivering the service. In most franchise efections,
the franchise is approved and a low voter turnout is recorded.

4} The amendment protects the rights of voters by providing for initiative and referendum
procedures to hold a franchise election. Signatures of not more than five percent of the regis-
tered electors may force an election. Further, heme rule charters may establish that fewer than
five percent of such electors may be required on such petitions and home rule charters may con-
tinue mandatory elections if the municipality so decides. Thus, the voters’ right to demand an
election if one is desired is preserved.

Arguments Against

1} The censtitutional provision has worked weli for over eighty years and there is no compel-
ling need to change the mandatory franchise election requirement at this time. Many home ruie
minicipalities afready have a mandatory franchise efection provision in their home rule charters.
Few benefits would be gained by abolishing this requirement for the other hame rule municipali-
ties which have not incorporated the franchise election requirement into their charters. Adoption
of the amendment wouid create confusion with some municipalities requiring an election and
other municipalities not requiring an election.

2) The voters have the right to determine whether the granting of a franchise is in their best
interest and whether the franchise will bring them the best service. Since the granting of a fran-
chise is for the purpose of serving the public welfare, the public should always have the right to
vote on such matters. Municipal governing authorities and the recipients of a municipal fran-
chise are likely to be more accountable to the public under the mandatory election provision.

3) The cutcome of municipal franchise elections is not automatic in all instances. The fran-
chise for some services {cable television, for example) may be sought by several competing
companies, and the determination of the voters in a franchise election may make a difference in
the quality and cost of the service provided by the franchise holder.

AMEMDMENT NO. 4 — CONSTITUTIONAL AMENDMENT
INITIATED BY PETITION

Ballot  An amendment to the Colorado Constitution prohibiting new or increased state or lo-

Title: cal taxes without the approval, at a biennial election, of the voters of the unit of gov-
ernment proposing or increasing the tax, and requiring the state to provide the funds
for any increase in spending it mandates for a political subdivision.

Pravisions of the Proposed Constifuticnal Amendment
The proposed amendment to the Colorado Constitution would:

— require that, as of January 1, 1987, any new {ax or any increase in taxes of the state or any
iocal government brought akout by increased rates or by changes in the method of computation
may be imposed only with the approval of the voters in the unit of government proposing the
new tax or tax increase;

— pravide that such voter approval be in the form of an act passed by a majority of those vo-
ting in the general election held in even numberad years;

— define tax to include any means by which a unit of government imposes obligations upon
and collects money from the people, except for licenses, fees, fines and permits, which are ex-
empt from the voter approval requirement;

— permit the state to mandate increased spending by a political subdivision only when the
state provides the funds to be spent;

- provide “‘electors’” with standing to sue for enforcement of the provisions of the amend-
ment and require units of gavernment fo reimburse SBCh electors within thirty days for the costs
of such suits when the action is sustained;

— provide that any tax increase now scheduled to become effective after 12:01 a.m. on Janu-
ary 1, 1987, shall not become effective unless previously approved by a majority of the voters in
the unit of government in which the tax is to be effective; and

— supersede any conflicting constitutional provisions.
General Comments

The amendment would limit the taxing ability of the state and local governments 1o new taxes
or tax increases approved by the voters. The amendment wouid not impact federal taxes or elim-
inate or reduce any state and ocal taxes currently in effect.

Thirty states, inciuding Celorado, have had limitations on local property taxes for several dec-
ades. Since 1976, limitations on state-level revenues or expenditures have been imposed in
nineteen siates, including Colorado. Limitations in two of these states {Utah and New Jersey)
are no longer in effect. Twelve of the remaining seventeen states (Arizena, Hawaii, Idaho, Loui-
siana, Michigan, Missouri, Montana, Oregon, South Carotina, Tennessee, Texas and Washing-
ton) restrict revenue or expenditure growth to the rate of increase in personal income; three
states (Alaska, California and Nevada) use the growth in inflation and population as a standard;
and two states (Colorado and Rhode Island) set a {lat percentage limit. During this same period,
twenty states, including Colorado, impossed new revenue and expenditure limitations on local
governments and many existing local Himits were made more restrictive. (SOURCE: U.S. Advi-
sory Commission on Intergovernmental Relations.)

The amendment differs from the limitations imposed in other states in that it does not set a
specific limit on the growth in revenues or expenditures. Such limitations allow changes in the
tax structure as long as total revenues or expenditures do not exceed the limit. The amendment
provides that existing taxes may not be increased or new taxes imposed without voter approval,
Any change in the tax structure which resuits in an increase in taxes would have to be submitted
to the voters.

Tax and expenditure limitations in Golorade. Colorado has imposed local government prop-
erty tax revenue and mill levy limitations since 1913. Each of the sfate’s counties, municipalities
(excluding home rule cities), and special districts are limited by state law to a fiat percentage in-
craase in their annual property tax revenues {five and one-half percent for 1987 and six percent
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for 1988 and thereafter). Many home rule cities have adopted simiiar limitaticns. Home rule
cities are subject to the five and one-half percent limit for the 1987 tax year. Through the Public
School Finance Act, state iaw also limits the amount of generai fund revenue that school districts
may raise from property taxes. Since 1977, the General Assembly has imposed a seven percent
limit on the amount of state general fund expenditures which may be allowed over the previous
year's expenditures.

Speciai districts may exceed the property taxincrease limitation either by approvai of the Divi-
sion of Local Government or a vote of the people. Municipalities and counties may oniy exceed
the property tax increase limitation by invoking full disclosure procedures ar by submitting the
question to a vote of the people. Cities under two thousand population may exceed the fimitation
by invoking full disclosure, seeking approval of the Division of Local Government, or seeking ap-
proval of the voters. School districts may exceed their revenue raising limitation by approval of
the State Board of Education or a vote of the people. The General Assemnbly can exceed the seven
percent siate expenditure limit by the passage of a law.

The voters of Colorado have rejected initiated tax and expenditure limitation proposals on four
different occasions. Twao initiated constitutional amendments that would have either eliminated
or severely curtailed local property taxes for sducation were defeated in 1972. An initiated con-
stitutionat amendment which would have required the approval of a majority of the registered
electors to increase any state or local tax was defeated in 1976. A proposed expenditure limia-
tion initiative which would have limited increases in per capita expenditures of state and Jocal
guvernmeats to the percentage increase in the national Consumer Price Index was defeated in

978.

Comments on the Proposed Amendment

Several provisions of the amendment may be subject to conflicting interprefations. Discussed
below are practical and legal questions which are raised concerning the implementation of those
provisions.

Changes in the methed of computation. The amendment would require that a majority of the
voters in a unit of government must approve any increase in taxes brought about by “changes in
the method of computation.” Does this janguage refer only to increases in the total amount of
revenue raised? Would the amendment apply if the tax liability of certain categories of individu-
als increased, white the liability of others decreased, even though the {ota! estimated revenue
from the tax remains unchanged? Would any change in tax laws which altered tax liahility, but
not total revenue, require approvai of the voters?

Property laxes. There is a concern as to how this provision would affect the administration of
property taxes. With the reassessment in 1987 and every two years thereafter, it is expected that
assessed valuations across the state will increase. Even if iocal governments reduce mil! levies
to avoid an overali increase in property tax revenues, the reassessment may cause certain prop-
erties within a class to experience an increase in taxes. Wouid a separate vote on the reassess-
ment in each affected unit of government be required? Would local governments be required to
develop different mill levies for each class cf property, of even each individual property? Would
the property tax levies have to be set for two years? Wouid tax levies set in 1986 for collection in
1987 be inefactive if not previously approved by the voters?

Income taxes. There is a similar concern with regard to state individual and corporate income
taxes. Would a restructuring of the tax brackets in which total revenue collected remains con-
stant, but the tax liability of categories of individuals or corporations increases, be considered a
tax increase brought about by a change in the method of computation? Both the individual and
corporate income taxes are linked to federal income tax law. It is conceivable that changes in
tederal law could result in increased Colorado tax liability, because federal changes are incorpo-
rated into the state’s tax computation. Wouid changes in federal law resulting in increases in
state liability have o be submitied to a vote of the peopie?

$tate funding ef mandates. The amendment would require that “‘the state can only mandate
increased spending by a political subdivision when the state provides the funds to be spent.”
The exact meaning of this provision is unclear. Does “increased spending” refer to the costs of
new state programs enacted subsequent to the effective date of the amendment? Couid the state
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require local governments to increase funds for any existing program?

Does “'the state” onﬁy refer to the ngeral Assembly, which passes the faws, or does the term
‘a‘isu mcluq? thelexecutwe b{anch, which promulgates the rules and regulations, or 5oth? Could
the state” be interprated to include rulings from state courts? For example, if the state su-

preme court ordered a county to upgrade its jail facilities, wouid *'the state” '
o e arooatss j '’ he required to fund

Would the following be considered mandated spending in i
by o S ] g increases which must be fully funded

— a state court finding of liabifity of a lacal government and granting of a judgment;

— stricter sentencing laws, which could be interpreted as requiring additic i
for jatls and prisons; P auiring nalfocal spending

— & change in the state share for public school finance which results inin i
share for certain schoot districts; creases n the foca

— cost increases associated with maintaining existing levels of services because
] reast : of pepuia-
tion growth, inflation, and increased demand; pop

- increased benefits under workers’ compensation and unemployment insurance:
— changes in pension benefits or contribution rates;
— increased public assistance costs as a resuit of increases in case load;

~— an order by the state health department directing a county to upgrade its landfill, or a mu-
hicipality to upgrade its water facilities, to meet state standards? v ’ "

General election. The propesed amendment would require that questions of a tax increas
could be submitted to the voters only at the general election which is%e!d on the first Tuesday ir?
November in even numbered years. This provision would supersede existing laws which allow
local governments to submit property tax and sales tax increase guestions to the voters at either
a general election or a special election,

The amendment could create a significant time lag between a decision by a governm i
to ask for an increase in taxes and the date of the next general election. Fgr e%(ample, ?ﬂta&nﬁf%
time during the fiscal year (July 1 to June 30), the General Assembly determined that projected
revenues would fall behind appropriated expenditures {for instance, as a resuft of a downturn in
the economy), under current law it could raise taxes, cut expenditures, transfer money from
frust funds, or enact some combination of these. Under the proposed amendment, taxes could
no}'S f;)e Iralsed uniil the guestion was put to the voters at the general election. '

imilar situations could occur for local governments. The siuation for local governments
would be further complicated by the property tax assessment cycle. For example, r%ill levies are
set by local units of government following the establishment of assessment levels by the county
assessar. If, following the assessment, a unit of government determines that an increase in the
mill levy is required, it would be unabée to submit a tax increass to the voters untif the following
general election, one or possibly two years later.

_ Emergency situations. The amendment does not include a provision for emergency situa-
tions which may be experienced by the state and local governments. By comparison, other
states with revenue limitations provide a procedure for exceeding the limitation in emergency
situations . I Michigan and Missouri, the Governor must specify an emergency, then the legisla-
ture must concur by a two-thirds vote in each house. In Washington, the emergency must be de-
clared by two-thirds vote of the legisiature, then the legislature must approve specific additional
appropriations by two-thirds vote. None of the states with revenue or expenditure fimitations re-
gmﬁr:tsioe;‘\smte of the people at a general election to exceed the limit in order to meet emergency

Argumenis For

1} The amendment is necessary to protect residents of the state or local jurisdictions from in-
treases in taxes, because of increased rates or ather changes in the method of computation,
without direct voter approval. According to a recent Colorado Public Expenditure Council report,
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“Colorado Tax Burden and Income 1954-1984", Colorada is near the national average in com-
bined state and local taxes but has the seventh highest level of local taxes refative to personaf in-
come. The amendment would allow increases in revenue to state and local governments which
reflect normal growth in the economy. For example, as retait sales in Colorado increase with
population growth, increases in tourist activity, or simply expansion of business activity, sales
tax revenues would increase proportionately. Any additional taxes or tax increases would have to
be justified direcily to those who must pay those taxes.

2} The amendment would slow the growth of government programs and services. Despite ef-
forts by the legisiature to fimit increases ir property taxes by local units of government, the cur-
rent system of property taxation has resulted in increases in property taxes beyand the estab-
lished limits. Colorado has followed a so-called base-year system for setting assessment levels.
In 983, propearty assessments were changed from 1873 to 1977 levels of value. Taxes collected
in 1984 increased 14.2 percent based on that new valuation. In 1987, the base year will be
changed from 1977 to 1985 levels. This change probably will resuit in significant increases in
assessed values in many communities. Although mill levies may be proportionately adjusted in
such communities to reduce the impact of higher levels of assessment, it is ikely that current tax
limitations will not be effective in protecting some property owners from increases in proparty
taxes. Property tax increases are a parficuiar burden to those persons on fixed incomes. The
amendment would help protect residents from any property tax increases which have not been
approved by the residents affected.

3) Because the state would have to pay for any increased spending the state imposed on local
governments, local governments would be protected from unexpected and undesired outside
pressure on already fight budgets. The state and local governments would have an incentive o
work together more closely to review program and service priorities. This wouid encourage the
streamlining of programs and promate comprehensive planning for the pravision of governmen-
tal services.

4) The amendment provides that the vote on tax increases occur on generat efection days.
This would help to reduce the cost of holding more frequent special elections and would encour-
age the maximum degree of citizen participation in tax increase issues. The amendment would
encourage governments to be more responsible in providing citizens with an understanding of
the need for new revenue.

3) The amendment provides that all taxes and all governmental units are subject to the
amendment. This would prevent state government from shifting the burden of taxes to local
governments. By exempting licenses, fees, fines, and permits, the amendment would allow
government to focus cost increases on those whe use government services. For example, such
non-tax revenue sources include: student tuition and activity fees, admission price for athletic
events, fines for overdue library books, clerk’s fees for copies of legai papers, parking meter
fees, bus fares, fees for swimming pools and golf courses, traffic fines, business licenses, mo-
tor vehicle licenses, water and sewer fees, and building permits. Taxpayers would be afforded a
greater degree of stability and reliability in the taxes they must pay.

6) The amendment would foster greater citizen involvement in state and local government,
reduce some of the pressure on public officials for various funding requests, and weaken the in-
fluence of special interests in setting taxes. Flexibility is provided by allowing new taxes or in-
creases in existing taxes when the voters approve. The voters can be trusted to exercise sound
judgment on such issues and are most capable of determining the legitimate needs of govern-
ment and voting accordingly.

7) The amendment will not prevent governments from responding to emergency situations.
The "'Colorade Disaster Emergency Act of 1973" provides a mechanism for mesting the needs
of citizens in case of disasters or emergencies. Pursuant to that law, funds to meet disaster
emergencies are to be available.

Argumenis Apainst

1) The amendment would weaken representative government and local controd. Local gov-
ernments would be subject to an inflexible state limitation, whether the citizens of a particular
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unit of government approved or not. Officials are elected for the express purpose of making the
many day-to-tay decisions which affect our lives, including those which modify the tax struc-
ture. The amendment could require direct voter approval for even relatively minor adjustments
to the tax structure, while aliowing other, possibly more impertant governmental decisions to be
made without voter approval. Such direct tegislation is cunibersome, expensive and not subject
to the checks and balances built into representative government. Elected officials are responsi-
ble for and can be held directly accountable for their decisions at the ballot hox.

2) The proposal goes far beyend the announced purpose of curiailing growth in government,
Many governments are already experiencing problems in providing government services be-
cause of revenue shortfalls and reduced federal funding. These factors alone have resulted in ra-
ductions in important government services. The amendment would make it even more difficult
for governments to raise the funds necessary to continue to provide the governmental services
essential to the health of the state's economy. The ability of the state and local governments to
improve transportation, maintain quality water services, support education and provide other
governmental services critical to prometing economic development and job creation would be
weakened. Uncertainty created by the amendment in regard to future payment of the interest and
principal on bonds and the long range uncertainty of a focat government's ability to maintain as-
sets and demonstrate revenue growth may reduce the bond rating of such governmental units,
This would translate info higher interest costs and further inhibit the ability of governments to
provide the kind of capital projects necessary o accommodate econemic growth.

3} The amendment could result in increases in licenses, fees, fines and permits to finance the
operations of government, Since the amendment is so restrictive with regard to the tax system,
governments would have an incentive to increase fees and other charges, especially in emergen-
cies, because these actions can be taken without voter approval. Increased charges and fees
may put some services out of reach of middle- and low-income persons and persons on fixed
incomes.

4) The language of the amendment is broad, vague and would be subject to confiicting inter-
pretations. Extensive and expensive litigation may be required to resolve the meaning of the
terms used in the proposal. This would have the undesirable effect of involving the courts in the
administration of state and local governments, adding many cases to an already overloaded
court docket, and increasing the cost of government.

9) The propasal would prevent prompt governmental response in times of emergency or spe-
cial need. For example, if a major natural disaster occurred, the state and local governments
would have to wait until the next general election to raise the necessary additional funds to re-
spond. If a community had an opportunity to attract new business, but needed additional reve-
nue to faciiitate the relocation, the opportunity for economic develepment could be lost. Under
such circumstances, a government would either have to cut other services or wait until the next
general election.

6} The amendment would alter the present system for financing pubiic schools in Colorado
and make i extremely difficult for the state to balance the goal of educational opportunity with
the ability of taxpayers to finance the public school system. The present state formula for fund-
ing school programs is designed to alfow annual adjustments among districts hased on need
and the ability of the districts to raise revenues, Each year the state sets the figure that deter-
mines state and local shares. The setting of this figure causes property levies in some districts to
increase and in others to decrease. The school districts in which mill levies would increase
would be required to hold an election. If the voters in such districts rejected the proposed in-
crease in mill levies, the basis for eligibility for receipt of state funds would be efiminated. Thus,
the current concept of state assistance to education or state attempts to provide equity in state
funding would be attered by the amendment.

7) The amendment is unnecessary. Colorado’s existing laws and tax limitations provide
mechanisms to protect residents from excessive taxation. In times of revenue surpius, the Gen-
eral Assembly has reduced taxes, more than $2 billion over the past eight years. The amend-
ment would impose restrictions on the ability to reform and modernize the tax struciure and to
provide for equity among taxpayers as changes ocour in the state’s economy.
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