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BIENNIAL REPORT
OF THE

ATTORNEY GENERAL
OF

COLORADO.

TO HIS EXCELLENCY,

CHAKLES S. THOMAS,
GOVERNOR OF COLORADO.

Sir—The Constitution of the state of Colorado
requires that "the officers of the executive department
* * * shall, at last twenty days preceding each
regular session of the General Assembly, make a full

and complete report of their actions to the Governor,
who shall transmit the same to the General Assembly.' 7

Article IV, Section 17, Constitution.

I Mills' Ann. Stats., Section 1766.

The statutes of this state provide that all biennial

reports shall be deposited with the Governor on or

before the fifteenth day of November next preceding
the session of the General Assembly, and that said re-

ports shall be placed in the hands of the public printer

without delay.

3 Mills' Ann. Stats., Section 332!).
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The statutes of i his state further require tin-

Attorney General to "report to i lie General Assembly
or Governor, when requested, upon any business per-

taining to his office."

1 Mills' Ann. Stats., Section L786.

1 n obedience to the above constitutional and stat-

utory requirements, I have the honor to submit the

following biennial report of my official actions from
the tenth day of January, A. 1). 1899, to the fifteenth

day of November, A. I >. L900, embracing a period of

twenty-two months and five days.

MONEYS KKCEIVED AND DISBURSED.

The Constitution and Statutes Of this state pro

vide that an account shall be kept by the officers of

the executive department, of all moneys received and
disbursed by them, and that all moneys received by
the Attorney General in his official capacity shall be

paid forthwith into the state treasury.

Article IV, Section lb. Constitution.

1 .Mills' Ann. Stats., Section L787.

Yon arc respectfully advised that, during my
official term of office, i have not, either Individually

or in my Official capacity, received or disbursed any

public or state moneys,
in m\ official capacity i have been called upon to

prosecute and defend suits relating i<> matters cod

nected with the various executive departments of the

state. hi some of said suits I ha\e received and re

ceipted for the return of the docket fees which had

previously been advanced by the heads of the said

ntive departments; all Buch docket fees were re

milled h> the officers previously advancing the same,

and their receipts therefor are qoh <m tile in m\ office.
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OFFICE DOCKET.

The statutes of this state provide that the At-

torney General shall keep a "register of all actions

prosecuted and defended by him, and of all proceed-

ings had in relation thereto, which book shall be de-

livered to his successor."

1 Mills' Ann. Stats., Section 1788.

I received from my immediate predecessor in

office no less than four small office dockets, each con-

taining the state cases pending in court during the

official term of some one of my predecessors. At the

commencement of my official term of office I procured
for the office a large, substantially-bound and properly

indexed office docket, an exact duplicate of the dockets

of the Supreme Court and Court of Appeals of this

state, and I have caused to be entered in said docket

a record of all state cases pending in any of the courts

of the state during my official term of office. This
docket is of sufficient size to contain the record of all

actions which this department will be called upon to

prosecute or defend for several successive administra-

tions.

CASES IN COURT.

The statutes of this state provide that the Attor-

ney General shall appear for the state and "prosecute
and defend all actions and proceedings, civil and
criminal, in which the state shall be a party or inter-

ested, when requested to do so by the Governor or

General Assembly, and shall prosecute and defend
for the state all causes in the Supreme Court in which
the state is a party or interested."

1 Mills' Ann. Stats., Section 1783.

The statutes further provide that "It shall be the

duty of the Attorney General, at the request of the
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Governor, the Secretary <>i" State, the Treasurer or

Auditor, to prosecute and defend all suits relating to

matters connected with their departments."

1 .Mills' Ann. Stats., Section L784.

The following tabular statement will show the

Dumber of cases pending in the several courts <>f this

state at the commencement of my official term <>f"

office on January 10, 1899; the number of cases filed

since said date; the number of cases disposed of since

said date, and the number of cases pending on No-

vember 15, 1900:

Court.

Number of
Cases Pending
January 10, Since January

10, !•

ri!rn
b
ic

r
„„L' Number of

Cases Filed
Ca*« ? f

P°sed
;Cases Peoding

ot Since
January 10,

November 1."),

Court of Appeals

Supreme Court

I". S Circuit Court

Total

All i»ni three of the cases pending in the t\\<> ap-

pellate courts have been briefed i».\ this office, and
these three cases will also be briefed before t he d<>s< ol

my official term of office, provided that the plaintiffs in

error shall, in the meantime, file their abstracts and
briefs.*

DISB \K\il.\ I PRCW BED]

\i the commencement of ni\ official term "i office

there prere pending in the Supreme <'<>nrt seven peti

linns for the dishnrmenl of members of the bar «»t this

ite or ti i pendlnj Court,

ID four |
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state. Since that date eleven additional petitions of

the same character have been filed. Of this total num-
ber of eighteen, judgments of disbarment have been en-

tered by the court in seven cases, and one of the re-

spondents died pending the hearing of his cause. Ten
cases are now pending and undisposed of.*

While the information in these disbarment pro-

ceedings have been filed by the Attorney General, upon
the order and at the direction of the Supreme Court,

the knowledge of the irregularities necessitating the

filing of the same, and the petitions for disbarment
have, in almost all of the instances, come from the

Colorado Bar Association, through its officers and
members of its grievance committees.

The thanks of the bench and bar and the people of

the state are certainly due to this association and its

officers and committees for efforts to rid the bar of this

stare of unworthy members. The association has fur-

nished special counsel to assist in prosecuting these

cases, and, following the precedent established by my
immediate predecessor in office, the association,

through its special counsel, has been accorded the

privilege of actively managing these several proceed-
ings, subject to the general supervision of this depart-

ment.

IMPORTANT CASES.

The importance of the cases, or of some of the

legal propositions therein announced by the Supreme
Court, in the following cases, is sufficient to justify

special mention :

In Ames, Count 1/ Assessor, vs. The People ex rel.

Temple Auditor of State, 2b Colo., 83; 56 Pac, 656,

the power of the State Board of Equalization to assess

the property of railway, telegraph and telephone com-
panies, was upheld.

*[Note—On November 19, 1900, judgments of disbarment

were entered by the Supreme Court in two of said remaining
ten cases.]
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The case of Packer vs. The People, 26 Colo., 306;
r>7 Pac, L087, was a writ of error to the I district < Jourt

of Gunnison county, to review a judgmenl of convic-

tion and sentence to serve a term of forty years in the

state penitentiary for voluntary manslaughter. This
was the fifth time thai this case had been before the

Supreme Courl in some form, and the judgment of

conviction was affirmed.

In People ex rel. Campbell, Attorney General, vs.

The District Court of Arapahoe County (two cases),

26 Colo., 380; 58 Pac, 608, il was held that the county
courts have power to pass upon the question of their

own jurisdiction and their decisions upon the consti-

tutionality of a law which purports to clothe them
with jurisdiction in misdemeanor cases, cannot be re-

viewed by the Distric.1 Court upon habeas corpus.

In the two cases of In re Morgan, 26 Colo., \\~>\

58 Pac, 1071, and /// re Sweeney, -i\ Colo., 151 : 58

Pac, 1 1 L6, it was held that the act of the < teneral As-

sembly (Session Laws of L889, page 232), fixing the

hours of employment at eight hours per day of work
iii- men in underground mines, smelters and other in-

stitutions for the reduction and refining <>f ores and
metals, is unconstitutional and void.

I n I lie t hlee cases of 'Tin l'< <>}>!< VS. 1 //" S, t 'mini if

. 27 Colo : 60 Pac, 346; Tin Peopl
Bell, County Vssessor,Vl Colo : 60 Pac, L130,

and Thi People vs. Laub, County Yssessor, 27 Colo.,

; 60 Pac, 1 130, it was held that the State Board
of Equalisation has do power to equalize valuations

between classes or kinds of property In the several

counties of the state, and thai in equalising and ad

justing valuations, the state board must deal with
tin- respective valuations as returned bj the county

entireties.

I a ( hi Pi oph . 27 ( 5olo., . : 60
:.. it w as held thai one com Icted of a crime

h;ni capital ma\ h;i\«-. SI of COUrSe, Imt .me writ

• »f error,
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SUIT UPON BOND OF STATE TREASURER.

On April 2, 1900, at the direction of your Excel-

lency, and of the Honorable Auditor of State of the

state of Colorado, I instituted suit in the District

Court of Arapahoe county, Colorado, against Honor-
able George \V. Kephart, ex-State Treasurer of the

state of Colorado, and his bondsmen, on his official

bond, to recover a balance due the state of Colorado,

amounting to eleven thousand nine hundred and
ninety-five dollars ($11,995.00), and interest from the

tenth day of January, 1899, less the sum of four hun-
dred and sixty-three dollars and thirty-four cents

(1463.31) paid on the fifth day of July, A. D. 1899.

On May 31, 1900, I received an official communication
from the Honorable State Treasurer of the state of

Colorado, informing me that the money due the state

from the said Kephart had on that day been paid in

full, and requesting me to dismiss the said suit. This
request was complied with on June 12, 1900.

I may add that I am credibly informed that the

failure of the said Kephart to turn over to his suc-

cessor the said balance due the state at the expiration

of his official term of office was due solely to the

failure of a certain bank in which he, in his official

capacity as State Treasurer, had deposited the above
mentioned amount of the state moneys.

OFFICIAL OPINIONS.

The statutes of this state provide that the At-

torney General, when requested, "shall give his opin-

ion in writing upon all questions of law submitted to

him by the General Assembly, or either house thereof,

Governor, Lieutenant Governor, Auditor, Secretary
of State, Treasurer or Superintendent of Public In-

struction."

1 Mills' Ann. Stats., Section 1785.
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The statutes further provide that "he shall keep
in proper books a record of all official opinions/'

1 Mills' Ann. Stats., Section L788.

During my official term of office this department
has had occasion to counsel with and to give Legal

advice to the executive and other public officers of

this state, their deputies, clerks and employes, the

various state boards, their members, clerks and em-
ployes, as well as to the Genera] Assembly, its com-
mittees and members of the two houses, upon hun-
dreds of questions touching the proper discharge of

their respective official duties. While the department
has at all times freely counseled with the said officers

touching the various matters upon which they have
sought legal advice, yet opinions in writing have not

been given unless the questions submitted were of

sufficient importance to warrant their preservation in

writing, or unless written opinions were specially re-

quested. Impression copies of all official opinions
rendered by this department are preserved in the

official opinion hook of the department, and copies

are submitted herewith for publication in the ap-

pendix of t his report.

This department is in constant and almost daily

receipt of requests from county, municipal and other

local public officers, ;i> well as from the general public,

for opinions upon various questions of both public

ami private concern. Being \\h<>ii\ without authority

to lender official opinions in such cases, and being, as

a rule, without a knowledge of tin- fans and condi
linns upon which an opinion could i»e rendered, unless

it he bj an ' /• parti statemenl of the same, I have

studiously refrained from rendering opinions in such

Inasmuch as most of the cities and tow n^ pinploy

;i «it\ attorney to advise the municipal officers, and

the several counties employ county attorneys to advise

the « oiini\ officers, and the statutes of this state make
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it the duty of the several district attorneys in this

state to officially advise county officers within their

respective districts (1 Mills' Ann. Stats., Section

1555), I have respectfully requested all such public

officers to submit their requests for official opinions

to their proper legal advisers.

FINANCIAL.

My predecessor, Attorney General Carr, in his

report gave special attention to the financial condition

of the state, and especially did he call attention to

the collection of more than eighty-nine thousand dol-

lars of the revenues of the fiscal year 1889, and the

impossibility of the State Treasurer paying that

money out on the actual indebtedness of the state,

because of the invalidity of a large number of war-
rants issued during said fiscal year and no adjudica-

tion having been made to determine upon what war-
rants the State Treasurer should apply the money
It is a very unfortunate condition, from the fact that

all of the warrants outstanding for that fiscal year
are drawing six per cent, interest per annum, and the

said eighty-nine thousand dollars is drawing only
from two to four per cent, per annum, necessitating a

loss to the state of from two to four per cent, on the

dollar during the time said money remains in the

hands of the State Treasurer. An early disposition

of this money should be provided for.

In this letter I will not discuss the financial con-

dition of the state, further than to say that it lias not

improved in the last two years, nor will it improve to

any considerable degree until some provision is made
for the raising of a larger amount of revenue than
can now be done under the Constitution of this state,

with the present practice of fixing valuations upon
taxable property. This department lias fully dealt

with almost every phase of the financial questions of

this state in the opinions rendered in response to the

requests of the various executive officers therefor,
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which opinions are set forth in full in the appendix to

this report. Other questions of great importance to

the various departments of state which have arisen

from time to time have been fully and carefully con-

sidered in the opinions rendered by this office, which
opinions will also be found in the appendix hereto.

OFFICE OF ATTORNEY GENERAL.

The Attorney General's office influences the ad-

ministration of every department in the state to a

greater or loss degree, and must necessarily be a very

busy office in a great and growing state like < Colorado.

The last two years have been unusually busy. Ques-

tions of greal financial importance have been consid-

ered; many are yet to be considered which will fall to

the lot of my successor. The burdens for the succeed-

ing two years must necessarily he very heavy, and I

am fully satisfied that it will be impossible to properly

discharge the duties of this office with an appropria-

tion any less in amount than that which the Legisla-

t ore has given me.
With the appropriation given me, I was able to

employ constantly in my office two assistants. Mr.

Calvin E. Reed, of Denver, who was in this office

almost two terms as deputy under Attorney General

Carr, and Mr. Dan B. Carey, of La Junta, Colorado.
These two gentlemen are able lawyers, industrious

and conscientious, and have rendered most valuable

service to the state. They have always endeavored in

every way to make the administration of this office a

BUCCeSS. There hus also been employed in this office

Mr. Alfred C. Montgomery, of Pueblo, Colorado, as

stenographer. He is a verj efficient and competent
clerk and stenographer, and has discharged the on-

usually heavj duties that have fallen upon him
promptly ami in e\ei\ w;i\ satisfactorily.

There has always existed the most kindlj rela

tions between myself and the employes of the office,

and each has at all times had mv entire confidence.
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Through this harmony of action aud the efficiency of

my office force, I have been enabled to do the work of

the office with one less employe than heretofore.

In closing this report, I wish to express to your
Excellency, as well as to the other executive officers,

my acknowledgment of the many courtesies extended
to me and the employes of the office during my official

term.

Respectfully submitted,

DAVID M. CAMPBELL,
Attorney General.

Dated Denver, Colorado, November 15, 1900.
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OPINIONS.

IN RE

EXPENSES OF THE STATE BOARD OF MED
ICAL EXAMINERS.

All fees received by the treasurer of the State Board of

Medical Examiners as such treasurer, must be by him paid into

the state treasury.

The expenses of said board can only be paid by an appro-

priation regularly made from funds in the state treasury and
warrant properly drawn thereon.

State of Colorado,

Attorney General's Office.

Denver, Colorado, January 19, 1899.

HON. (MAS. S. THOMAS,
Governor of the State of Colorado.

Dear Sir—Replying to your request for an opin-

ion in the matter of the payment of expenses of the

State Board of Medical Examiners, I have the honor
to submit the following

:

This board was created by an act of the Third
General Assembly. The act provides annum other
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things for certain fees to be paid to the treasurer bf

said board.

Session Laws of 1881, page l
s 7. section 6.

The question is now raised whether or not the ex-

penses of the board can be paid out of the funds in

the hands of its treasurer. The act above referred to

provides further that all tees received by the treasurer

of said board, shall he paid into the state treasury,

and that the expenses of the board shall be paid out

of the funds in the state treasury not otherwise ap-

propriated.

Session Laws of 1881, page 188, section L3.

These provisions of law are still in force and an-

swer the question raised, in the uegative. The fees

received by the treasurer of the board must he paid

into the state treasury. The expenses of the board
must he paid out of the funds of the state treasury

when the provisions of article V, section 33, of the

State Constitution have been complied with. Said

section of the Constitution reads as follows:

ball be paid out of the tn n >i>t upon

appropriation! made by law, and on warrant drawn by the !

officer in pursuance thereof."

To the same effect are the opinions of Attorney

General Bngley found at pages 31, 69 ami 115 re

npectivelj of his report for the yean 1893-94, ami the

opinion of Attorney General Carr found at page L2

«if his report for the years 1895-96.

Very t ruh yours,

D. M CAMPBELL,
\i torney < leneral.

i:n man i: CARE1

.

Vssistant.
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IX RE

OFFICERS AND EMPLOYES OF THE GENERAL
ASSEMBLY.

Act of 1895, fixing number and compensation of officers

and employes of General Assembly, is void.

State of Colorado,

Attorney General's Office.

Denver, Colorado, January 26, 1899.

Dear Sir—I am in receipt of your official com-
munication, under date of January 17, 1899, trans-

mitting a written protest, signed by certain members
of the House of Representatives of the Twelfth Gen-
eral Assembly, and requiring my written opinion con-

cerning your official duties in the matter of the said

protest.

The written protest which accompanies your com-
munication is directed to you in your official capacity,

and is signed by four members of the House of Repre-
sentatives of the Twelfth General Assembly. It is a

protest against the issuance of warrants for the pay
of certain employes of the House of Representatives
of the Twelfth General Assembly, employed under the

act of 1895, upon the ground that said act of 1895 is

unconstitutional and void.

Your request for official advice is in the following

words: "Kindly advise me whether this office shall be

governed by the act of 1895, creating such offices, or

not?"
This opinion is rendered in writing in accordance

with the statutes of this state, which provide that the

Attorney General shall give liis opinion in writing
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upon any question of law submitted to him by tin-

Auditor of State.

The Act of 1895, to which reference is made, is

entitled, "An Act to amend sections l and 2 of an Act

entitled, 'An Act to amend genera] sections L579 and
L580; and in repeal genera] section L581 of the Gen-
era] Statutes of the Stan- of ('(dorado.' approved Jan-

nary 31, 1891," approved February 6, L895. (Session

Laws L895, page 183. !

This act fixes the number and compensa-
i ion of officers and employes of the < toners! Assembly,
and was passed in obedience to the commands oi

lion 27. Article Y. of the Constitution of the State of

< Colorado, which provides thai '-The < teneral Assembly
shall prescribe by law the number, duties and com-
pensation of the officers and employes of each house;

and no payment shall he made from the stale treasury,

or he in any wav authorized to any person, except t<»

an officer or employe elected or appointed in pur-

suance of lnw ."

The above an. as appears from the title thereof,

in amendment to a prior act passed tor the same
purpose, which will he found in Session Laws '

page 234. The purpose of the amendment of

was to increase the number of officers and empl
ami to increase the compensation of certain employes.

In the dis. luii- «• of your official duties as Auditor

you must he governed in the matter of the issnam

warrants for the salaries of the officers and employ* h

<>f the General Assembly bj the statutes of the -

of < Colorado. The act of i
s '.»"> being the last legislative

declaration upon this subject, must, if valid and con-

stitutional, control your official action. The question

directly presented bj the said protest and i>\ your offi-

cial communication, is the constitutionality and

validity of ^;nd act of i

v(|

The act of i
s '.'-~> wbb kimwii as "House Bill \".

I have carefully examined the primed house

and senate journals f<»r the year 1895, the same being

;i reprint <»f the official proceedings of the Tenth Oen
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eral Assembly, and have carefully compared the same
with the original records on file in the office of the
Secretary of State of the state of Colorado, and my
investigation discloses the following: H. B. No. 138
was introduced in and passed the House of repre-
sentatives of the Tenth General Assembly. It was
thereafter transmitted to the Senate, and while in the

Senate was amended in the committee of the whole on
second reading. It was afterwards amended upon the

recommendation of the Revision Committee. After

] >assing the Senate with amendments, the bill was re-

turned to the House of Representatives, which house
by a yea and nay vote refused to concur in the Senate
amendments. The Senate insisted upon its amend-
ments, and a conference committee was appointed on
behalf of the Senate, as well as on behalf

of the House of Representatives. Thereafter the

conference committee's report was regularly adopted
by a yea and nay vote in the House of Repre-
sentatives. It appears from the Senate journal, pages
318 and 319, that the report of the conference com-
mittee was duly made to the Senate, and the only
record of the adoption of that report is in the follow-

ing words: "Senator Xewman moved that the report

be adopted. Agreed to."

Section 23, Article V, of the Constitution of the

state of Colorado, provides that, "No amendment to

any bill by one house shall be concurred in by the

other, nor shall the report of any committee of con-

ference be adopted in either house except by a vote of

a majority of the members elected thereto, taken by
ayes and noes, and the names of those voting recorded

upon the journal thereof.-'

Our Supreme Court has said that the taking of

the ayes and noes mentioned in the above section is

mandatory.

hi re Roberts, 5 Colo., 533.

Under the above section of our Constitution, as

construed by the Supreme Court of Colorado, there
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can be DO doubt that there was a fatal defect in the

passage of the said act of L895. I have no doubt
whatever that if this matter was presented to a court

of competent jurisdiction that court must necessarily

hold said act of 1895 to be unconstitutional ami void

for non-compliance in its passage with a mandatory
const [tut ional provision.

If the act is unconstitutional and void for the

reasons stated, then it must have been ineffectual as

an amendment to the said act of L891, which Latter act

remains in full force and effect.

This is not a new question. The defect in the

passage of the act of 1895 was pointed out in January,
lsi>7, by the then State Auditor, your immediate pred-

ecessor. 1 am credibly informed that the judiciary

committee in the Senate in the Eleventh General As-

sembly reported to that body that the said act was
void for the reasons herein slated. To mv personal

knowledge the invalidity of the act in question was
generally conceded by the state officers and the mem-
bers of the Eleventh Genera] Assembly. The question
of the validity of the act was directly raised by the

Attorney Genera] of Colorado in a mandamus pro-

ceeding against the Auditor of State in the District

Court of Arapahoe county in the early summer of

IV>7, and the invalidity of the act was at that time

conceded by opposing counsel ami apparently not

doubted by the court, bat upon final hearing the court

held that it was not absolutely necessary to pass upon
the validity of said act ill order to Anally determine

the issues involved. An exception was preserved i<>

the ruling of the court, ami that <;i^<- is m»w pending
on appeal in the Court of Appeals of the state of Colo
rado.

I am credibly informed that warrants were drawn
i.\ the last State Auditor, under the act of 1895, for

tin- payment of the salaries of the officers and em
ployes of the Eleventh General Assembly, upon the

iii'oi\ ill. n an act passed i>\ the General Assembly is

presumed to be constitutional and valid until the ron
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trary is declared by a court of competent jurisdiction,

and that an executive or ministerial officer should not

raise the question as to the constitutionality of a stat-

ute under which he acts in his official capacity. Such,

in effect, was the rule laid down by the Supreme < 'ourl

of Colorado in the case of

The People vs. Ames, 24 Colo., 422, 4:50.

That case, however, was one in which a minis-

terial officer charged with the levy and extension of

taxes, had declined to perforin his statutory duties.

The court, recognizing the fact that the collection of

taxes is necessary for the support and maintenance
of any form of government, held that the officer should

perform his duties as defined by statute and leave to

the person affected, that is the taxpayer, the privilege

of raising any question as to the constitutionality of

the law. The question that we are now considering
is one relating to the disbursement of public revenues,

and where the interested person is one who is seeking

payment out of the public revenues, and the general

public only and no particular individual is affected

by the payment.
In another case our Supreme Court, in discussing

the right of executive officers to raise tin 1 question of

the constitutionality of a statute, made use of the fol-

lowing language

:

"Expressed differently, it is, we think, a fair deduction from
the authorities that, in advance of a determination by a court

of competent jurisdiction, a ministerial or executive officer can

not, for himself, pass upon the constitutionality of a statute,

except in so far as it directly prescribes his official duties, or

confers some power, or imposes some liability upon him, or pre-

scribes the range of his official conduct."

Newman vs. The People, 23 Colo., :'>()<>, 311.

That case distinctly recognizes the right of a

ministerial or executive officer to question the consti-
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(rationality <>f a statute which prescribes the range of

his official conduct
In my opinion it is the solemn duty of public

officers, charged with the disbursement of public

funds, to protect the public treasury by any and all

law t'ul means within their power; to exercise the same
diligence and the same fidelity that corporate officers

would exercise in protecting the interests of a corpora-

tion which they serve, or that private Individuals

would exercise over their own financial affairs. The
rule announced in the lhi/1 case is, I believe, a sound
one when applied to the facts of that case, but in my
opinion it has no application to a case of this kind,

where there is no individual interested in the protec-

tion of the public treasury, more than that of Un-

common interest which is possessed by every taxpayer.

I do not believe that public officers, charged with the

disbursement of public funds, are at liberty to dis-

burse those funds under legislative acts known by

them to be null and void. If they are, there could be

no protection to public interests until an aroused and
outraged public sentiment would induce some indi-

vidual taxpayer to institute proper proceedings in

court on his own account and at his own expense, for

the protection of the public treasury.

If vim should issue th<' warrants under the act of

1 895, and some court of competent jurisdict ion Bhould

thereafter declare the act to be void before the same
were called and paid, then the warrants could never

be called or paid, but must be left outstanding in the

hands of the original holders up innocent purchas
it is probable that the warrants, if issued, would,

under authority of law, be purchased by the State

Treasurer ;i^ an Investment for the public school fund.

..i -..me other trust fund in his bands, and if the w.w

rants should be declared void the public scl I fund.

ime other trust fund of the state, would again and
itself in [K)HKes8ioi] of invalid state warrants. If the

warrants should be called and paid by the State Treas
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urer before their invalidity was determined in court,

then the State Treasurer and his bondsmen might find

themselves in the position of being proceeded againsl

in court for misappropriating public moneys.
The following extracts from some of the authori-

ties will indicate to you the position in which you, as

Auditor of State, and the State Treasurer would stand

after having acted under an unconstitutional and void

law

:

"An unconstitutional law is, in legal effect, no law at all,

and the ministerial officer can not, therefore, justify his action

under it, even though he acted in good faith upon the presumed

validity of the law which had not yet been declared to be un-

constitutional."

Mechem on Public Officers, section 662.

"An unconstitutional law can offer no one authority, justi-

fication or protection."

19 Am. and Eng. Ency. of Law, 519.

"No question in law is better settled, and this is admitted

by counsel for the appellants in their brief, than that minis-

terial officers and other persons are liable for acts done under
an act of the legislature which is unconstitutional and void. All

persons are presumed to know the law, and if they act under
an unconstitutional enactment of the legislature, they do so at

their peril, and must take the consequences."

Sumner vs. Beeler, 50 Ind., 341.

The syllabus of that case is as follows

:

"Ministerial officers and other persons are liable for acts

done by them under an unconstitutional and void enactment of

the legislature, and, in an action against them for damages, can

not justify under such enactment."

"Under a government of limited and defined powers, where,

by the provisions of the organic law, the rights and duties of
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the several departments of the government are carefully dis-

tributed and restricted, if any one of them exceeds the limits

of its constitutional power, it acts wholly without authority

itself, and can confer no authority upon others. The defendant

could derive no power or jurisdiction from a void statute. He
therefore acted without any jurisdiction; and, upon familiar

and well settled principles, is liable in this action."

Kelly vs. Bemis, 4 Gray (Mam.), 83.

When a statute is adjudged to be unconstitutional, it is

as it it had not been. Rights can not be built up under it; con-

tracts which depend upon it for their consideration are void;

it constitutes a protection to no one who has acted under it, and

no one can be punished for having refused obedience to it be-

fore the decision was made."

('nolcv's Constitutional Limitations (6th

Edition >, 222.

To declare an acl of the legislature unconstitu-

tional and void is ;il ways a delicate duty for the courts,

and much more so for an At ton icy < General. A convic-

tion of the soundness of my conclusions in this case is

my justification for the position which I have taken in

this matter. If any person who is affected by your
official action under this opinion doubts the soundness

of my conclusions he is at liberty to take immediate
steps for the purpose of bringing this act before some
(•(nut of competent jurisdiction for the purpose

having a judicial determination of the question here

involved. If the honorable members of the Twelfth

Genera] AAsemblj should accept my conclusions in

this matter as sound, thej will n<»i be seriously em
Imrrassed in the discharge <>f their duties, for the

on that the act of 1891 makes provision for the

employment of u large Dumber of officers and em-

ployes of the General Assembly, and that body has h

within its power to promptly pass ;i legal and \alid

Btatiite providing for the number and compensation
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of such employes as it may deem necessary for the

proper discharge of its business.

Respectfully yours,

J). M. CAMPBELL,
Attorney General.

By CALVIN E. REED,
Assistant.

To II ox. George W. Temple,
Auditor of State,

Capitol Bnilding, City.

IX RE

JUKIES IN CIVIL CASES.

A statute providing for other than a unanimous verdict

is unconstitutional.

State of Colorado,

Attorney General's Office 1
.

Denver, Colorado, January 30, 18!)*.).

Sir— I am in receipt of your official communica-
tion of the 23d instant, enclosing a printed copy of

Senate Bill No. 142, and requesting my official opinion
as to the constitutionality of the same.

The said bill provides that "In all civil cases in

courts of record which shall be tried by a jury, three-

fourths of the number of jurors sitting in such case

may concur in and return a verdict therein."

I am advised by your letter that it is the intention

of the judiciary committee of the Senate to so amend
the said bill that five out of six or nine out of twelve
jurors may render a verdict in civil cases.
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The constitutionality of this bill, <>r, in other
\\<»rds, the question as to the right of the Legislature

to enact such a law is one which depends for its de-

termination upon a proper construction of that part

of the Constitution of Colorado known as the "Bill of

Bights." The determination of this question depends
upon the extent to which the Bill of Rights has guar-

anteed to the citizens of this state a trial by jury. In

the absence of any guarantee in the Constitution of a

jury trial, the legislature would have undoubted power
to adopt a law of this character. A proper -construc-

tion of the Bill of Rights can only he reached by a

consideration of the essential requisites of the common
law jury, and the question as to how far those

requisites have been preserved by the Hill of Bights to

the citizens of this slate free from legislative control.

"Ever since Magna Charta, the right to a trial by jury has

been esteemed a peculiarly dear and inestimable privilege by

the English race."

Proffatl on Jury Trial, Section 81.

"The trial by jury is justly dear to the American people.

It has always been an object of deep interest and solicitude, and

every encroachment upon it has been watched with great jeal-

ousy. The right to such a trial is. it is believed. Incorporated

into and secured in every State Constitution in the Union."

Parsons vs. Bedford, :: Pet i r. S.), Hi.
in;.

An institution that has so long stood the trying tests of

time and experience, that has so long been guarded with tod)

s< rn po loo nd commanded the admiration of so many of

the wise ;md good, justly demands our jealous serutiny when
innovations are attempted to i>e made anon it."

Work \s. 'I'll,- stair. 2 <>. si.. 296, 303.

a it had m\ol\i"d in eonM no

Dot, !' trial by :» jury of twelve

men becai o In the common law. ami una
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nimity of verdict became requisite, until, wherever the Anglo-

Saxon tongue was spoken, and in many other countries, this

right came to be regarded as the great bulwark of the liberty

of the citizen. Whether charged with an offense against the com-

monwealth, or in a controversy with another, the right could

always be invoked. When separated from the mother country,

we regarded it as a birthright, and have ever been jealous of any

attempted innovations upon the system."

McKae vs. Railroad Company, 93 Mich.,

399, 401.

The Constitution of the state of Missouri pro-

vides that the trial by jury shall remain inviolate:

"The meaning of which is, that with respect to facts, the

trial shall be by twelve men, and they shall all and each of them
be good and lawful men; they must have a good fame, possess

integrity and intelligence; they must not be aliens, vagrants, out-

laws, nor under the conviction of crimes. They must all be un-

der oath when they try a fact or cause; they must all agree in

their verdict; and the right to have disputed facts tried by such

a jury, and in such a manner is to remain inviolate."

Bank of Missouri vs. Anderson, 1 Mo., 174,

175.

"We regard it as a well-settled and unquestioned rule of

construction that the language used by the legislature, in the

statutes enacted by them, and that used by the people in the

great paramount law which controls the legislature as well as

the people, is to be always understood and explained in that

sense in which it was used at the time when the Constitution

and the laws were adopted.

"The terms 'jury,' and 'trial by jury,' are and for ages

have been well known in the language of the law. They were

used at the adoption of the constitution, and always, it is be-

lieved, before that time, and almost always since, in a single

sense.

"A jury for the trial of a cause was a body of twelve men,

described as upright, well qualified and lawful men, disinterested

and impartial, not of kin, nor personal dependents of either of

the parties, having their homes within the jurisdictional limits

of the court, drawn and selected by officers free from all bias in

favor or against either party, duly empaneled under the direc-
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tion of a competent court, sworn to render a true verdict accord-

ing to the law and the evidence given them; who, after hearing

the parties and their evidence, and receiving the instruction of

the court relative to the law involved in the trial, and deliber-

erating, when necessary, apart from all extraneous influences,

must return their unanimous verdict upon the issue submitted

to them."

Opinion of the Justices, 11 X. EL, 550, 551.

" "The term 'trial by jury' was well known and understood

at the common law, and in that sense it was adopted in our bill

of rights."

Vaughn vs. Scade, 30 M<>., 600, 604.

"The unanimity of the twelve members constituting the

jury is another essential attribute of a trial jury. To accept

verdict of any number less than the whole is quite foreign to

the idea suggested by a jury trial as it has been established for

centuries, and as now generally presented to us. * * * The

practice is so ancient and so long sanctioned, that the ld<

unanimity becomes inseparably connected in our minds witb a

verdict."

Proffatl <m Jury Trial, Section 77.

The Federal Constitution, when adopted, pre-

served the trial by jury in criminal cases, but i>\

silence in regard to the trial in civil cases, left thai

matter to the discretion of Congress. This omission

from the Federal Constitution of a guarantee of a trial

by jury in <i\il cases rinsed much public discontent

and disapprobation.

Proffatl on Jury Trial, Section B3.

on. of the etrongeel obJ< originally taken against

the Constitution of the United EM the want of u ex]

ring the right <>r trial i>> jury in * i \ i l cases \

ioon atlon in in was eecured bj

•h amendment t<> the Confutation proponed bj

and Which i .< • - i \ • • 1 . .- j>. <.p|.

portanoe as i Fundamental guarantee of the

the poop

Parsons vs. Bedford, 8 Pet (1 S.), 441,

1 1*.
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The seventh amendment to the Federal Constitu*

tiou, which secures the right of trial by jury at the

common law relates to such courts only as sit under
the authority of the United States, and was not in-

tended as a restriction upon the state courts.

Houston vs. Wadsworth, 5 Colo., 213, 217.

The Constitution of Colorado in the Second Ar-

ticle, which is called the "Bill of Rights," provides as

follows:

"The right of trial by jury shall remain inviolate in crim-

inal cases; but a jury in civil cases in all courts, or in criminal

cases in courts not of record, may consist of less than twelve

men, as may be prescribed by law. Hereafter a grand jury shall

consist of twelve men, any nine of whom concurring may find

an indictment; Provided, the General Assembly may change,

regulate or abolish the grand jury system."

Section 23, Article II, Constitution. ( Bill

of Rights.

)

A proper construction of this section, made in the

light of the foregoing principles, will determine the

question as to the constitutionality of the proposed
bill. The words, "trial by jury,'- and "a jury," as used
in the said section, are, in my opinion, used in their

ordinary sense and mean "a common law jury" as that

term was understood at the time of the adoption of the

Constitution of Colorado. The term "common law
jury" had a definite and fixed meaning at that time
and was used in the Constitution of Colorado in that

sense.

"The right of trial by jury shall remain inviolate

in criminal cases." There can be no doubt that this

means a common law jury consisting of twelve persons
whose verdict must be unanimous. All the incidents

of a common law jury are retained and guaranteed to

the citizen in criminal cases. In criminal cases the

right to a trial by jury, according to the common law
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meaning <>f thai term, is preserved to the citizen free

from Legislative interference.

Parker vs. People, 13 Colo., 155, 165.

Your request calls for an opinion as to a jury in

civil cases only, and I shall, therefore, in this opinion,

conlinc myself to a discussion of the righl to a jury in

civil cases. "But a jury in civil cases in all courts
* * * may consist of less than twelve men. '" This
clause of the a hove section of the Constitution of < '<>h>-

rado undoubtedly authorizes the Legislature to ti\ any
number of jurors less than twelve for the trial of civil

cases. The question here presented is, has the Legis-

lature power ami authority to ti\ the number at twelve
and provide for a verdict by a concurrence of less than

twelve, or to ti.\ a less number than twelve and provide
for a verdict by the concurrence of a less number than
the number so fixed as constituting a jury?

I n construing the above Language of the Constitu-

tion, it must he determined whether or not by the use

of the welds "a jury in civil cases" the framers of the

organic law intended to preserve and guarantee i<> the

Citizens of this state a common law jury with all of

its incidents as understood at the time of the adoption
of the Constitution, with a single exception <>f the

number. In my opinion such was the intention of the

framers Of that instrument, and BUCh is a true con

struction of the Language used. The Legislature may
decrease the number of jurors, bul in my opinion a

jury trial, with all of its other incidents and essential

requisites, n guaranteed t<» the citizen, ami the sole

power given the Legislature in this section is t<> de-

crease the number, qo1 t<> take away any of the other

Incidents <>i* ;i jury ;is thai term was understood at the

• Miii ii i on law.

"if tii. Leflalature had Axed tin- number el it. or :». or 6,

the right would >.i remain t<> hare that number Impai

! and truly t<» try th« case, and p \.«rdi(M by
• • • The]
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surrendered a right to trial by jury such as it was understood

to be before the Constitution was adopted, but have granted the

right to the legislature to fix a less number than 12, if, in its

judgment and discretion, it so determines, but preserving all

the other incidents of the trial by jury as it was known and un-

derstood before, which means a unanimous verdict of the number
fixed by the legislature. The legislature, by the act, has not

reduced, but seeks to destroy the common law incidents of the

trial." * * * "This can not be the true interpretation of these

clauses of the Constitution. It destroys the unanimity of the

verdict of 12 men. As well might the legislature have attempted

to provide for the rendition of a verdict by a less number
than 12."

McRae vs. Railroad Co., 93 Mich., 399,

405-406.

It is a familiar maxim of the law that the men-
tion of one thing is an exclusion of the other. The
mention of the one thing, that is, the right to decrease?

the number of jurors excludes the idea that the legis-

lature was given any other or further control over a

jury in the trial of civil cases.

If the Constitution was silent as to a jury in civil

cases, as was the Federal Constitution at the time of

its adoption, then the legislature would have un-

doubted control over the subject and might either

abolish juries in civil cases, retain the common law
jury or enact any modification of the system which
might seem wise to that body. The very fact that a
jury is provided for in civil cases indicates that it was
the intention of the framers of the Constitution to

preserve a jury trial with all of its incidents except
that of the number. It is a rule of construction that

the language used in the Constitution must, if possi-

ble, be given that construction which will give effect

to every word used and leave no part meaningless.
Unless the above construction be given to the Consti-

tution, the language used with reference to a jury in

civil cases is absolutely meaningless, unnecessary -and
might have been omitted. Why provide for a jury in

civil cases and authorize the legislature to reduce the
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number unless it was the intention to preserve the in-

stitution of a jury trial with all of its other incidents

except that <>f the number? If it was the intention of

the framers of the Constitution to allow the legisla-

ture to regulate or abolish jury trials in civil cases,

that aim and end would have boon accomplished h\

simply omitting from the Constitution all mention of

a jury in civil cases. The framers of the federal Con-
stitution did this, hut public sentiment at once de-

manded an amendment to that instrument s<> as to

Secure this cherished right.

The test of this construction will be found in the

answer to the following question: Can the Legislature

in this state abolish juries in civil cases? If so. then

the legislature has the power to ablish unanimous
verdicts and provide for a verdict by less than the

whole number of jurors. If the above Language is

construed so as to prevent the Legislature from abolish-

ing juries in civil cases, then it must be construed as

guaranteeing "a jury," that is a common law jury with

all of its incidents with the single exception of the

number.

"The right of trial by jury shall remain inviolate

in criminal cases; but a jury * * * in criminal

Cases in COUrtS not of record may consist of less than

twelve men, as may be prescribed by law."

In my opinion it is beyond controversy that in

criminal cases in courts imi <>j record^ the legislature

has power only to decrease the number and not t<> take

aw ay ;ui\ of the other incidents of a common law crini

inal jury. It follows, therefore, thai the language,
'•but ;i jinx in < ixil < -ases in all Courts * * * max

consist of Less than twelve men," empowers the legis

lature to decrease the ber onlj and not take aw ax

; 1 1 1 \ of the other incidents of a « «

»

\ \ \ \

\

> i n law <• i \ i I jury.

The language used in our Constitution Is, "But ;•

jinx iii i ix ii cases in all courts * * * maj i on

Mi. in twelve men." The use of the word*
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"in all courts" is significant. At common law juries

did not belong to inferior courts.

Work vs. The State, 2 O. St., 296, 308.

Our Constitution must, therefore, be construed

as guaranteeing a jury in civil cases in courts not of

record. The jury so guaranteed may consist of less

than twelve men, but the legislature has no power to

take away any of the other incidents belonging to a
common law jury so guaranteed. The framers of the

Constitution would not have made use of the language
"in all courts" had it not been their intention to guar-

antee a jury in civil cases.

"Hereafter a grand jury shall consist of twelve men, any
nine of whom concurring may find an indictment."

Had it been the intention of the framers of the

Constitution to abolish the unanimous incident of the

civil jury, it is not too much to presume that language
similar to the above would have been made use of to

accomplish that purpose.
"The General Assembly may change, regulate or

abolish the grand jury system." Had it been the in-

tention of the framers of the Constitution to allow
the legislature to change, regulate or abolish the jury
system in civil cases, similar language to the above
would undoubtedly have been made use of in reference

to a jury in civil cases.

In a case in the Supreme Court of Colorado which
involved the right of a trial court to appoint a referee

and direct a reference under the provision of the civil

code, that court made use of the following language

:

"In our case there is no constitutional impediment in the

way of a liberal construction of the code remedy. Section 23 of

the bill of rights, referred to in appellant's brief, secures the

right of trial by jury in criminal cases, but imposes no restric-

tion upon the legislature in respect to the trial of civil causes."

Houston vs. Wadsworth, 5 Colo., 213, 216.
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That case did not involve the precise question
here discussed, and we do not believe thai in a case of

this kind that court would .uivc to the language used

in that case a literal construction. We do not believe

that that court would feel itself hound in a case in-

volving the question here discussed by the Language
used in the above case.

After a careful examination of the question em-
braced in your communication, I am of the opinion
that, for the reasons given, the bill, if passed, would
not be constitutional. I am not unmindful of the fact

that there exists a difference of opinion upon this

question among many of the able lawyers of this

state, and I am frank to say it is a question of con-

struction purely, and one upon which little direct au-

thority will he found, and is, therefore, a question not

entirely free from doubt.

For many centuries a jury has been regarded as

the great bulwark of the people's liberties. Not only

the people themselves, but the courts have jealously

guarded any encroachment upon this right 1 am not,

however, Insensible to the growing sentiment mani-
fested within the past few years in favor of allowing
a verdict by a divided jury. This sentiment has found

expression in constitutional provisions in some of the

Western states, but I am not prepared to believe that

this sentiment will so affect the niimls of the courts

or so influence their judgment as to induce a depart ure

by judicial interpretation from a time-honored institu-

tion.

In view of the importance of this question, you
will pardon my suggestion at this time, that it might
be advisable l<> Submit this matter to the Supreme
Court for a determination, in the event that the lull

shall progress far enough to indicate a probability of

[tfl limil pat

The term "<i\ ii ease" <\<><^ not embrace ever} case

which [a ii. . I classed as ;• criminal case; not every
w hlch ii oot ;i criminal t ase is .1 cii 11 one \

"civil case" had a certain meaning at the common law,
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and the term is ordinarily used in state Constitutions
in the common law sense.

Railroad Company vs. Heath, 9 Ind., 558.

The inquiry contained in your communication
deals with a jury in civil cases only; I therefore ex-

press no opinion as to whether or not the right of trial

by jury is preserved in those cases which are neither

civil nor criminal.

Section 15 of Article II, of the Constitution of

Colorado, provides for "a jury" in condemnation pro-

ceedings. For the reasons above stated I express no
opinion at this time as to whether or not the words,
"a jury," as used in the above section, were used with
reference to their common law meaning requiring a
jury of twelve and a unanimous verdict.

McManus vs. McDonough, 107 111., 95, 103.

(Dissenting opinion.)

Bibel vs. People, 67 111., 172.

Kespectfully submitted,

D. M. CAMPBELL,
Attorney General.

By CALVIN E. KEED,
Assistant.

To Hon. Ed. T. Taylor,
Chairman of the Senate Judiciary Committee,

Twelfth General Assembly,
Capitol Building.

[Note. The matter of the constitutionality of Senate Bill

No. 142, was submitted by legislative question, to the Supreme
Court of Colorado for decision, but that court declined to answer
the question, upon the ground that its answer would require a

review of the case of Houston v. Wadsworth, 5 Colo., 213, a former
decision of that court.

In Re. Senate Bill No. 142, To Regulate Jury Trials

in Civil Cases, 26 Colo., 167.

The above bill was subsequently passed by the legislature.

Session Laws of Colorado, 1899, page 244.
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On June 25, 1900, the Supreme Court of Wyoming, in the

case of First National Hank of Rock Springs v. Foster, 61 Pac,

466, held that the statute of Wyoming, providing for a verdict

by a divided jury, from which said Senate Bill No. 142 was copied,

was unconstitutional and void.]

IN RE

COUNTY COMMISSIONERS.

The death of a person elected to the office of county com-

missioner before qualifying in his office, does not create a va-

cancj Which can be filled by appointment.

State of < tolorado,

Attorney < teneral's < iffice.

Denver, Colorado, February .'». L899.

sip I am in receipt of your official communica-
tion, under date of January !_*«*. L899, In which you
advise me that you have been officially notified that

<»nc L. 1

1

iiicliins w;is elected i<> the office of county
commissioner f*< »r- the third commissioners' district in

K it < Jarson County, Colorado, at the last general elec-

ta ii. and that the said Hutchins <li«'<l before qualify

in- in s;ii<l ulVh

Your official communication, after citing certain

constitutional and statutory provisions relating to the

subject, requests mj official opinion upon four ques-

tions i In -priii stated, and concludes with the following

requi

"Please state in conclusion whether In your opin

Ion to \ ;i, .1 in \ exists v\ lii< Ii ^ I mm i l«l he filled i»\ executive
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appointment, or whether the old incumbent holds over

until his successor is elected and qualified ?"

The Constitution of this state provides that, "In

each county there shall be elected for the term of three

years three county commissioners, * * * One of

said commissioners shall be elected on the first Tues-

day in October, eighteen hundred and seventy-six, and
every year thereafter one such officer shall be elected

in each county, at the general election, for the term of

three years."

Section 6, Article XIV.

The statutes of this state provide for the election

in each county of one county commissioner annually,

who "shall continue in office three years,
1

' and "whose
term of office shall be three years."

1 M. A. S., Sections 782 and 1579.

The statutes of this state also provide that in case

of a vacancy occurring in the office of county commis-
sioner, the Governor shall fill the same by appoint-

ment, and the person appointed shall hold his office

until the next general election.

1 M. A. S., Sections 790 and 1580.

The Constitution of this state provides that, "In
case of a vacancy occurring in the office of county
commissioner, the governor shall fill the same by ap-

pointment; and in case of a vacancy in any other

county office," etc.

Section 9, Article XIV.

The above sections of the Constitution and stat-

ute's recognize the office of county commissioner as a
county office.

The Constitution of this state contains the fol-

lowing provision

:
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"Every person holding any civil office under the state, or

any municipality therein, shall, unless removed according to

law, exercise the duties of such office until his successor is duly

qualified; * * *"

Section 1, Article XII.

Answering your first interrogatory, I may say

that it has been determined by the Supreme Court of

this state that the last above quoted section of the

Constitution applies to the office of county commis-
sioner.

People ex rel. Williams vs. Kohl, 11 Colo.,

138, 140.

It is further provided by statute thai,

"When the term of office of any sheriff, * * * or other

county officers shall expire, as now provided by law. it shall be

lawful for such officer, whether re-elected or not. and his depu-

ties, to continue to perform all the duties of such office until his

successor shall be duly qualified as required by law."

1 M. A. S., Section 920.

The statutes of tliis state provide that every

county office shall become vacant upon the happening
of certain events enumerated therein.

l .M. A. s., Section 924.

Answering your second, third and fourth inter

rogatories, I will say thai in m\ opinion the above

section of the statutes has do application t<> the facts

of the i :ase now under consideration; the sixth subdi

vision of said section does not apply to this case, and
i..r this reason it is unnecessary i<> determine whether
ui- mil said section is in harmony with Section l of

Article XII of the Constitution, above
<

i n • »i
<

•<

i

The law, in common with the average officeholder,

abhors ;• racancj In a public office. For this reason,

io prevent the interruption of public business and t«»

.!.. pease the executive patronage of appointments, the
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Constitution and statutes provide that an incumbent
of any civil office shall continue to hold his office and
discharge the duties thereof until his successor is duly
qualified.

It was decided by the Supreme Court of Pennsyl-

vania, more than half a century ago, that the death of

the person elected to fill the office of clerk of the

Orphans' Court, before he has qualified himself ac-

cording to Iuav, does not create a vacancy, but the in-

cumbent, who is authorized to hold the office until his

successor shall be qualified, holds over.

The Constitution of that state provided that,

"They [certain officers] shall hold their offices for three

years, if they shall so long behave themselves well, and until

their successors shall be duly qualified. Vacancies in any of the

said offices shall be filled by appointments to be made by the

governor, to continue until the next general election, and until

successors shall be elected and qualified as aforesaid."

Commonwealth vs. Hanlev, 9 Pa. St., 51 :J-

515.

In an early case in California, one Mandeville was
elected Comptroller to succeed Whitman, the incumb-
ent. Mandeville never qualified or claimed his office 1

,

but accepted an appointment from the President of the

United States as Surveyor General of California, and
continued to hold office under that appointment until

after the expiration of the period within which he was
required to qualify as Comptroller. It was held by
the Supreme Court of that state that the incumbent
was entitled to hold the office until his successor quali-

fied, and that there was no vacancy which could be
filled by an executive appointment.

The People vs. Whitman, 10 Cal., 38.

Field, J., filed a dissenting opinion and cited the

earlier case of,

People vs. Reid, <; Cal., 288.
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The decision in the case of People V8. Whitman,
supra . was approved and followed by the same court

in a later case, where the following Language was
used :

"It was manifestly the intent of the Constitution that the

Governor should appoint only where there is no party author-

ized by law to discharge the duties of the office. The object was
to prevent a public inconvenience arising from the want of a

party authorized for the time being to discharge 'the duties of

a public office. When there is a party expressly authorized by

law to discharge those duties temporarily, till the power upon

whom the duty of election, or appointment, is devolved can reg-

ularly act, there is no occasion for calling into exercise this ex-

traordinary power vested in the Governor to make a merely

temporary appointment. There is no good reason for appoint-

ing a party to temporarily discharge the duties of an office when
there is already a party expressly authorized by the Constitu-

tion or laws to temporarily discharge those duties."

People vs. Tilton, :\~ CaL, <ii t. 621.

It is the settled law of this state that the mere expiration

of the term of the incumbent of the office does not create a

vacancy therein such as the Governor alone is authorized to fill

by the appointment of a successor."

People vs. Tyrrell, 87 CaL, 17:>, 17:».

People vs. Edwards, 93 CaL, 158.

In a very instructive case in Indiana, which re-

views the authorities upon this <|iiesti<>u, the Supreme
< 'milt of thai Btate said :

"This right to hold o\<r continues until a qualified sue-

I hy thC MUD€ '|. CtOnJ hooly ;is t h

which the Incumbent o Hon, or which hy law

titled to elect

State \ s. I [arrison, 113 l ad., 28 1; s. <

\ in .
St. Rep., I
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The following authorities are also in point

:

State vs. Lusk, 18 Mo., 333.

Hubbard vs. Crawford, 19 Kan., 570.

State vs. Howe, 25 O. St., 588; s. c., 18 Am.
Rep., 321.

19 Am. and Eng. Ency. of Law, 431-434.

City of Central vs. Sears, 2 Colo., 588, 590.

People vs. Reid, 11 Colo., 138. 140.

The legislature of this state having enacted a law
which changed the commencement of the term of of-

fice of county treasurers from January to July, our
Supreme Court held that the purpose was not to

extend the term, but t© fix the commencement of the

term of office of county treasurers. The court further

held that the effect of the legislative act was to leave

a vacancy extending from the date of the expiration

of the term of office of county treasurers in January
to the date of the commencement of the term as

fixed by the act, which was in July.

In re County Treasurers, 9 Colo., 631.

The above decision does not militate against the

conclusion to which I have arrived, which is, that

there is not a vacancy existing in the office of county
commissioner in Kit Carson county, which can be filled

by executive appointment, and that the present in-

cumbent holds over until his successor is duly elected

and qualified.

People ex rel. Boughton, 5 Colo., 487.

Respectfully submitted,

D. M. CAMPBELL,
Attorney General.

To His Excellence, By <"ALVIN E. REED,
Charles S. Thomas. Assistant,

Governor,
Capitol Building.
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IN RE

APPOINTMENT OF MEMBERS OF GENERAL
ASSEMBLY AS TRUSTEES OF STATE
NORMAL SCHOOL.

Members of a corporation created by the state .for the sole

purpose of exercising some branch of its sovereign power, or for

the purpose of performing one of its duties, are civil officers,

under the state.

"The Trustees of The State Normal School" is a corporation

organized for the purpose of enabling the state to better dis-

charge the duty devolving upon it to provide for the education

of its citizens. The position of a member of such corporation is a

civil office under the state, and under the provisions of Article

V, Sec. 8 of the State Constitution, a member of the General

Assembly is not eligible to appointment as such trustee at any

time during the term for which he shall have been elected a mem-
ber of the General Assembly.

State of < Colorado,

Ai torney < teneral's < >ffl<

Denver, Colorado, February 9, 1899.

HON. CHARLES S. THOMAS,
i tovernor of the sum* of < lolorado,

I tenver, < Colorado :

Deai Sir In answer to your request for an offi-

cial opinion as to whether or not, under the proi Lsiona

of our State Constitution, members of the Genera] As
vrnii.iv of Colorado are eligible to appointment as

members of the board known as "The Trustees of the

State Normal School," I have the honor to submit the

folio* in

The constitutional provision involved reads as

follows:
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Article V, Section 8.

"No Senator or Representative shall, during the time for

which he shall have been elected, be appointed to any civil office

under the state; and no member of congress, or other person

holding any office (except of attorney-at-law, notary public, or

in the militia) under the United States or this state, shall be

a member of either house during his continuance in office."

"The Trustees of the State Normal School" is a

board created by act of the legislature, approved April

1, 1889.

Session Laws of 1889, page 409.

I shall attempt first to determine whether or not

members of the board are civil officers.

Membership on the board is a position created by
law; the method of selecting members, their terms of

service, and their compensation are prescribed by law.

They are required to take an oath of office, the position

is by law designated an office, and the board has con-

trol of the funds and property of the school, including

the appropriations made by the General Assembly for

its support.

Session Laws 1889, page 409.

A public office and public officers have been de-

fined and described by various courts of last resort as

follows

:

"A public office is an agency for the state and the person

whose duty it is to perform the agency is a public officer. This

we consider to be the true definition of a public officer in its

original broad sense. The essence of it is the duty of perform-

ing an agency, that is, of doing some act or acts for the state."

State vs. Stanley, 66 N. C, 63.

"Every man is a public officer who hath any duty concern-

ing the public, and he is not the less a public officer when his

authority is confined to narrow limits."

Bunn vs. People, 45 111., 400.
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"Certainly where an individual has been appointed or se-

lected in the manner prescribed by law, has a designation and
title given him by law and exercises functions concerning the

public assigned to him by law, he must be regarded as a public-

officer."

Bradford vs. Justices, 33 <la., 336.

"An office is a public station or employment conferred by

the appointment of government. The term embraces the ideas

of tenure, duration, emolument and duties."

r. s. vs. Bartwell, 6 Wallace, 393.

This statement is quoted aud approved by our
own Supreme Court.

In Matter of Bouse Bill 166,
(

.> Colo., 628,

629.

"The employment of the defendant was in the public ser-

vice. He was appointed pursuant to law and his compen-

was fixed by law. Vacating the office of a superior would do!

have affected the tenure of his office."

Held thai t be defendant was a public officer.

U. B. vs. Bartwell, 6 Wallace, 393.

"All personi who by authority of law an- entrusted with

the receipt of public money, through whose hands public money
or money belonging to it pttSSOS on its way to the public

nry must be so considered."

Thai is, must be considered as public officers.

Commonwealth \s. Evans, 71 Pa, state.

L39.

T<» t be same effect ai i

Ogden wn. Raymond, 68 Am. Dec., 129, 130.

State vb, Wilson, 29 I >. St.. 347.

in wiii<ii the question Ifl considered at length and the

authorit lea discussed
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Also,

Parks vs. Soldiers' and Sailors Home, 22

Colo., 86, 96.

In view, therefore, of the character of the posi-

tion of members of the board in question, their duties,

the manner of their appointment and their relation to

the public, I am convinced that they are unquestion-

ably civil officers, and that the position is a civil office

within the meaning of that term as used in the consti-

tutional provision above quoted.

The question remains whether or not they are

officers ''under this state.'
1

Section 2 of the act creating the board declares

it to be a body corporate, and authorizes it to hold

property for the use of the State Normal School, "be
a party to all suits and contracts, and do all things

thereto lawfully appertaining, in like manner as mu-
nicipal corporations of this state."

It may be conceded that municipal officers are

not officers "under the state," though appointed by
the chief executive, yet I think it will scarcely be con-

tended that this corporation is a municipal corpora-
tion simply.

If it was created to govern the school as a com-
munity of individuals, as cities, towns and villages

are governed, and for no other purpose, it might be

said to be a municipal corporation. But being estab-

lished as it is for tin 1 purpose of better enabling the

state to discharge one of the most sacred duties which
rests upon it, a duty provided for by the national gov-

ernment and enjoined by the Constitution of this

state—the duty of providing for the education of its

citizens—the municipal powers conferred upon the

board must be regarded as having been conferred for

the purpose of enabling it to control and govern the
school as a community, not as an end but as a means to

the more effectual exercise of its larger powers and
functions for the purpose of the upbuilding, mainten-
ance and direction of an institution which is designed
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to give character, direction, force and effect to the

state's educational effort, and to facilitate the business
transactions of the board in reference thereto. Mem
bership upon the board must, therefore, I think, be
considered a state office, or at the very least an office

under the state.

Authority for this position is not wanting.
In People vs. Sanderson, 30 California, page L68,

the question is considered in reference to a trustee of

the State Library, a position analogous to the one
here under consideration, and it was there decided
that SUCh trustee is a state officer.

In State vs. Wilson, supra, the position of Medical

Superintendent of the Hospital for the Insane was
decided to be an office and said to he a state office.

In J'coplc vs. McKee, us X. C, 129, it was decided

that members of the "Board of Trustees of the North
Carolina Institution for the Deaf ami Dumb and
Blind" are state officers, for the reason, among others,

that the Constitution calls them BO, as our statute

rails members Of the board under consideration.

To the same effect are the opinions in the follow-

ing case*

Porter vs. PDlsbury, II Howard Pr., 240.

People vs. Bledsoe, 68 N. C., i~>7.

It is argued that as the statute makes the State

Norma] School an integral pari of the public school

system of the state, therefore the relations of the offi-

cers of thai School l<> the public are similar to those

of officers <»f district ami high scl Is throughoul the

-t;ti<-. I think, however, thai this is clearly erroneous.
Tin- business of governing Is found to be facili-

tated by the organization of municipalities with cer

tain powers of government, restricted i<> compare
tively small areas, it does oot, however, follow that

nse the executive officers of a municipal corpora

tion are m>t state officers, therefore 'lie Governor Is

lint ;i Rfate "Hi. I
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It has likewise been found that the duty devolving

upon the state to provide for general education can
be more effectually performed by the formation of

school districts with powers to elect their own officers.

That these officers are not state officers does not, how-
ever, lead toward the conclusion that the officers of a

school whose field is the whole state and whose effects

are designed to reach all citizens, are not state officers.

It has been suggested that the members of this

board, being officers of a corporation, are therefore not
officers "under the state." This conclusion is obvi-

ously incorrect. There are corporations which are

organized by the state for the sole purpose of exercis-

ing some branch of its sovereign power or performing
some one of its most obvious duties.

A good example of such a corporation is found
in the board known as the Kegents of the University
of Colorado, and in reference thereto I cannot do bet-

ter than quote from the brief of my predecessor in

office, filed in the Supreme Court of this state in the

case of People vs. Regents, 24 Colo., 175

:

"It is true the regents of the University of Colorado are

declared by the Constitution to be a 'body corporate,' but they

are not a private corporation, having 'special privileges con-

ferred by government upon individuals.' They are a part of

the government. The State University is a state institution

—

a part of the state—as much so as the Governor or the courts.

The right to educate the youth of the state, as exercised by said

institution, is not a franchise—a special privilege—but it is the

exercise of one of the essential functions of the state govern-

ment, through the agency, in this case, of an institution estab-

lished by the state in the same Constitution that created the

state. The Regents of the State University are state officers,

elected by all the people of the state, to manage and control cer-

tain affairs of the state, with jurisdiction co-extensive with the

state."

The statutory provisions for the Normal School
are substantially the same as the constitutional pro-

vision for the State University. The Normal School

is a part of the state, its officers are state officers.
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"A State Normal School," says the court in State

vs. Haben, 22 Wisconsin, 660, 669, "as its name indi-

cates, is a state institution established for the benefit

of the people of the entire state and maintained by

pnblic fundi provided by the state."

In support of this view I call attention to the

opinions in the following cases:

Regents vs. McConnell, 5 Neb., 123, 42t>-

127.

Regents vs. Board, 4 Mich.. i) li>

, 227.

Head vs. Curators, 47 Mo.. l'lN), ^\-^:>.

University vs. Maultsby, 8 [red. Eq. (N.

C), 257, 263.

University vs. Winston, 5 Stew. & Port
< Ala', i, 17. l, :;-l

>
:>.

The term "civil officers" is usi'i\ in the Constitu-

tion to describe all public officers noi military.

Article VII, Section 6.

It is my opinion, therefore, that a membership
nn the Hoard Of TrUSteeS Of the State Normal School

is ;i "civil office under this state," and that no Senator

or Representative is eligible to he appointed to such

office during the time for which he shall have been

elected as Buch Senator or Representative.

I am net unmindful of the fact, however, that

members of the General Assembly have heretofore

been appointed and retained as membe Id board

upon the theory thai thej are officers of a corporation

ami ma officers under the state. I am aware also

thai General Bngley, formerly tin- Attorney General
of this state, npon ;i full consideration of this matter

.•(l .i different ronclusion from that herein ex

ed. I lied his opinion at j >;i •:«
• 151 of his report

for the \<;m^ 1893 I. and have rend ii with much rare

and Interest Notwithstanding the learning and
nhilih displayed in the argument therein presented,

I .MM unable '" agree with the conch iched.
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I fully appreciate the deference due to a construc-

tion placed upon the Constitution and statutes by
successive Governors of this state, whose wisdom, zeal

and patriotism in the discharge of their duties cannot
be questioned. Nevertheless my examination of this

subject fully convinces me that while the authorities

are not entirely reconcilable, the letter of the law,

both constitutional and statutory, sustains the above
conclusion. If such be the letter of the law, how much
more strongly does the spirit of the constitutional in-

hibition demand the same construction. The reason
for the inhibition is a wise one. The evils it is in-

tended to avert are too obvious to require enumeration
or description. That no evil has arisen so far from
an opposite construction of the provision is no assur-

ance that the state and its institutions can pursue the

same course with impunity in the future. While it is

to be hoped that the same patriotism and integrity

which prevented evil in the past may continue, the

Constitution forbids us to rely solely on that hope.

Very truly yours,

D. M. CAMPBELL,
Attorney General.

By DAN B. CAREY,
Assistant.
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IN RE

SENATE BILL NO. 20.

A bill to provide for the taxation of Gifts, Legacies and

Inheritances is a bill for raising revenue and must originate in

the House of Representatives.

State of Colorado,

Attorney General's Office.

Denver, Colorado, February 10, L899.

TO THE HONORABLE SENATE
Of the Twelfth Genera] Assembly of Colo-

rado :

I am in receipt of a resolution passed by your
honorable body ;m<l transmitted t<> me by your secre-

tary, which resolution reads ;is follows:

Whereas: Section 31 of article 5 in our State Constitu-

tion provides thai all bills for raising revenue shall originate

in the House of Representatives; and

Whereas: Senate Bill No. 20 by Senator Ro»\ A tax upon

: hill for raising revenue;

"Therefore, be it Resolved, That copy of Senate Bill No,

20 be inbmltted to the attorney General for an opinion si to the

tltutionslity of this bill if Introduced in the Senate and ra-

ng an opinion .-it the aarli(

The resolution is accompanied b) a <<>i>.\ <»t" the

hill mentioned therein.

In response thereto I have the honor to submit the

foliowin

i. hi :;i. \ii [cle V, of our State < Jonsl itution,
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"All bills for raising revenue shall originate in the House
of Representatives; but the Senate may propose amendments,

as in case of other bills."

Your resolution requires an opinion as to whether
or not the bill referred to is such a bill as must, under
the provisions of the above section of the Constitution,

originate in the House of Representatives.

The tax contemplated by the bill is not, properly

speaking, a property tax, but it is rather as its name
indicates, a tax on the right to inherit, and to the ex-

tent to which it operates it may be considered a regula-

tion of that right.

Judging from the effect of laws similar to the one
here proposed, which are in operation in other coun-
tries and in other states of this country, the expecta-

tion may be reasonably indulged that the provisions

of the bill, if put into operation, would produce no
inconsiderable amount of revenue, which amount
would increase as the years go b}'. The bill itself con-

templates the production of revenue and provides for

its collection and payment into the state treasury.

Of course not every law which produces revenue
is a revenue law. Bills for other purposes which may
incidentally produce revenue are not within the mean-
ing of this constitutional provision. While laws of

this nature are frequently advocated and commended
because they regulate the right of inheritance, and
because they act as a restriction upon the acquiring
of property by those who have not earned it, yet I am
satisfied that the court would hold that the main ob-

ject of this bill is to raise revenue, and that it must
originate in the House of Representatives.

I arrive at this conclusion independently of the

language of your resolution above referred to. Re-
ferring to that, however, it seems to set at rest the

question as to how the Senate viewed this bill in that

regard, "Whereas, Senate Bill No. 20, by Senator Roe,
a Tax Upon Legacies, is <i bill for raising revenue."
This is the language of your resolution, and if it is to
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be taken as a correct statement of the purpose <>f the

bill, of course settles the question as to where it should
originate.

Very truly yours,

I). M. CAMPBELL,
Attorney General.

By DAN B. CAREY,
Assistant.

IX RE

RELIEF HILLS.

The General Assembly is inhibited by Constitutional pro-

visions from passing Relief Bills.

State of Colorado,

Attorney < teneral'a < office.

Denver, Colorado, February 13, L899.

Sir I am iii receipt of your official communica-
tion, under Hate of January .">o, 1899, transmitting

a copy of Senate Bill No. L26, entitled -a bill for an
act for the relief of the widow and children of M.

Ernest Conrad, and of the w id<»w and child of Sumner
Whitney," In which you request my official opinion

upon the question <»r the constitutionality of the same.
h appears that M. Ernest Conrad and Sumner Whit
n<\ were both killed while attempting, in the dia

charge of their duty, t<> effect the arrest of ;i gang of

out la* a.

The question presented i».\ your official communi
cation is:

•

hi t».-

fortunate peo
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I quote from your communication as follows:

"The Senate judiciary committee is of the opinion that

such appropriation as this bill provides for would be

in violation of sections 28 and 34 of Article V, of our
Constitution."

I also note your statement that the sad condition

in which these people have been placed by their sud-

den bereavement "so appeals to our sense of patriotism

and justice that we are unanimously desirous of

recommending this appropriation if it is possible to

do so."

However strongly the unfortunate condition of

these people may appeal to our sympathies, I have no
doubt that the members of your honorable committee
will agree with me that the question to be determined
is one of the constitutional power of the legislature,

and one which cannot in any way be affected by indi-

vidual desires or sympathies.
The Constitution of Colorado contains the follow-

ing provisions

:

"No bill shall be passed giving any extra compensation to

any public officer, servant or employe, agent or contractor, after

services have been rendered or contract made, nor providing for

the payment of any claim made against the state without pre-

vious authority of law."

Section 28, Article V.

"No appropriation shall be made for charitable, industrial,

educational, or benevolent purposes, to any person, corporation,

or community not under the absolute control of the state, nor

to any denominational or sectarian institution or association."

Section 34, Article V.

The following references and quotations will

show the construction which has heretofore been

placed upon the above sections of our Constitution by
my predecessors and by the courts of this state.

The Genera] Assembly in 1889 made an appro-

priation of .$2,500.00 for the purpose of meeting cer-
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tain expenses of the committee from Colorado to tin-

Deep Water Convention in August, L888, and Attor-

ney General Jones, in an official opinion to the Chief

Executive of the state, held that the said appropria-
i ion

"Belongs to that class of cases which are near the line

dividing the powers in the legislature from the powers which

are not in the legislature. Expenditure of public money can

only be made for a public purpose, affecting the interest of the

state."

Opinions of Attorney General, L889-1890,

page 10.

In 1891 the General Assembly passed an act.

To provide for the assistance of agriculture and the relief

(»i the settlers in certain counties of the state and to appoint a

commission to carry out the provisions hereof."

Session Laws, L891, page .">7.

Attorney < leneral Man pin, in an official communi-
cation directed to the State Treasurer, after stating

that the evident purpose of the act was

"To relieve settlers in their distress, and. as far as possible,

aid them in continuing the husiness of farming in the locality

where they now are. without which aid many of them, would he

'(impelled to Abandon their homes and farms and seek a liveli-

hood elsewhen

A ml after Baj ing,

••if. therefore, It I e in anj rien of the law. I

lain the Constitutionality of this enactment, it OUffht to he sib

Held that the act of ihe legislature in appropriat

ing monej from the public treasury in the manner ami

for the i on
|

h ae specified in Bald act was in direct \i<>

hi linn of section 3 1, of article V, of the State Constitu

tion, and that the act, therefore, was unconstitutional

.ukI \.,j.| lie further Ih-m that 4he State Treasurer
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would not be protected in paying warrants issued un-

der said act, and if he did so it must be at his peril.

Opinions of Attorney General, 1891-181)2,

page 20.

Attorney General Carr, in an opinion upon the

constitutionality of House Bill No. 67, addressed to

the Honorable, The House of representatives of the

Tenth General Assembly, under date of February 4,

1895, in answer to the following interrogatory:

"Can the General Assembly legally, under the laws and
Constitution, make an appropriation for the relief of the citizens

of the state in distress on account of drouth or other unavoidable

causes?"

Reviews and approves the above-cited opinion of

Attorney General Maupin.
It appears from this opinion of Attorney General

( 'a it that the Auditor of State, having refused to draw
his warrant for the amount of the appropriation made
by said act of 1891, a petition was accordingly filed

in the District Court of Arapahoe county, praying the

issuance of a writ of mandamus to compel him to issue/

said warrant; that the said court sustained a general

demurrer to the petition and that no record can be

found showing the issuance of a writ of mandamus
against the said Auditor of State, or that an appeal
was taken from the judgment of said court upon the

said demurrer. The opinion contains the following
statement : "But I have been informed that the war-
rants were drawn by the Auditor and paid by the

Treasurer."

This opinion, going farther than that of his prede-

cessor, holds that the legislature is absolutely barred
by, the constitutional provision,

"From making appropriations for industrial, educational,

charitable or benevolent purposes, to any person whomsoever,
under any circumstances whatever."
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The above opinion was not published in the vol-

ume of official opinions issued during thai biennial
period, but will he found in Record Boob No. n\ in this

office, at page 53.

House Hill No. 67, entitled "A Hill for an Act to

Provide for the Assistance of Agricultural Develop-

ment and for Relief of certain settlers in certain conn-

ties in the State, and to appoint a Commission to carry

out the provisions hereof," above referred to. having
passed the < General Assembly, and its constitutionality

having been submitted to the Supreme* ( Jourl by means
of an executive question, that court, in its opinion,

made use of t he following language

:

"We find the principle underlying this bill condemned by

our Constitution as unsafe and dangerous. It would permit re-

lief to the silver miner whose occupation has been destroyed by

hostile legislation of congress; to the mechanic who has lost

his tools, and to a railroad company whose road has been de-

stroyed by an act of God. And, however strongly the unfor-

tunate condition of these farmers may appeal to the members of

this court as individuals, as judges sworn to support the Con-

stitution the question presented is one purely of constitutional

law. We think it is clear thai the state can not. in its sovereign

capacity, extend aid for charitable, industrial, educational or

benevolent purposes to any person, corporation or community.

fa person, corporation or community is under the

lute control of the state, and that the appropriat ion attemp-

nthorlsod by the bill under consideration is forbidden t»>

section 34 of article V of our State Constitution.

• w. hare sol reached this conclusion without much reluc-

tance. The condition of the •• benefited by this

ppeals to ail to overlook the rales and princi]

: by <>ur stat.- Constitution, but the question presented must

lennlned by the cowl without reference to the hardships

:k in individual cases."

in re Relief Bills, 21 Colo., 62, I

Attorney General Maupin held thai sectioi

article v. of the State Constitution, does do! prohibit

the granting of donations to those who have rendered

militan service to the state, lii* opinion in-im:
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based upon the proposition that it was a payment in

consideration of past services rendered the state, and
not a charitable donation nor a gratuity.

Opinions of Attorney General, 1891-1892,

page 54.

The legislature of this state having passed an act

making an appropriation for the purpose of paying a

bounty upon sugar beets grown in this state, Attorney
General Carr, in an official opinion to the Chief Exec-

utive of the state, in which he refers to the case In re

Relief Bills, supra, held that the said appropriation

was in violation of section 34, of article V, of the State

Constitution.

Opinions of Attorney General, 1895-1896,

page 37.

The same Attorney General, in an official opinion

addressed to the chairman of the Senate judiciary

committee, held that Senate Bill No. 53, "A Bill for an
Act for the relief of J. B. Hurlbut, C. B. Brown and
Jos. Trimmer," was in violation of sections 28 and 34,

of article V, of the State Constitution. I quote from
that opinion as follows:

"When a citizen is deprived of his property by the unlaw-

ful and wanton acts of a mob, it goes without saying that there

should be a way provided whereby he can receive compensation,

but it does not follow that the state can be held liable for the

unlawful acts of a mob, or that there is or can be any liability

attaching to the state, or that a bill for damages in such case

can be held under any circumstances to be a lawful claim against

the state."

Opinions of Attorney General, 1897-1898,

page 185.

After a careful examination and consideration of

the question propounded in your communication, I

am compelled to hold that appropriations of the char-
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acter specified in said bill would be in violation of the

above constitutional provisions.

Respectfully submitted,

I). M. CAMPBELL,
Attorney ( General.

By CALVIN E. REED,
Assistant.

To Bon. Ed. T. Taylor,
< Chairman of tin* Senate Judiciary Committee,

Twelfth < General Assembly,
Capitol Building.

in ki:

[NTEBNAL EMPBOVEMENT FUND.

The Internal Improvement Fund and the Internal Improve-

ment Income Fund can only be used for the purpose of making

Internal Improvement* within the state of Colorado, and can not

be lawfully appropriated by the General Assembly for the pur-

pose of erecting public buildlnga tor the dm of state institu

State of < /Olorado,

At torney < General's < >ffi< i

l Denver, < Jolorado, February 15, I B99.

Sir l am in receipt <>f > « »u r official communica-
tion, under date of February i L, L899, vrhicfa la as fol

! li-r.'u ith 1 II No

::i and is whirl)
i d appropriation of

..ut of the Internal in
I

fund, for the

completion of an addition to the St i the

1,111 pre. Ion of l^o.oo.i
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internal improvement income fund, for the erection of a build-

ing for the State Agricultural College.

"Will you kindly advise our committee whether or not, in

view of the decision of our Supreme Court, In Re Internal Im-

provement Fund, 24 Colo., 247, these appropriations can be law-

fully made?
"Will you also advise us as to the difference, if any, between

the internal improvement permanent fund and the internal im-

provement income fund, and also the sources from which each

of those funds are derived?"

Your official communication, as I understand it,

calls for my official opinion upon the question as to

whether or not the proposed appropriations in said

bills would be lawful, and also contains a request for

general information in reference to the internal im-

provement permanent fund and the internal improve-
ment income fund. This opinion, therefore, will fur-

nish you with all the information of which I am pos-

sessed upon this subject.

An act of congress, approved September 4, 1841,

contains the following among other provisions

:

"And there shall be and hereby is, granted to each new
state that shall be hereafter admitted into the Union, upon such

admission, so much land as, including such quantity as may have

been granted to such state before its admission, and while under

a territorial government, for purposes of internal improvement
as aforesaid, as shall make five hundred thousand acres of land,

to be selected and located as aforesaid."
"* * * And the net proceeds of the sales of said lands

shall be faithfully applied to objects of internal improvements

within the states aforesaid, respectively, namely: Roads, rail-

ways, bridges, canals and improvement of water-courses, and
draining of swamps;"

5 U. S. Stats, at Large, page 455, Sections

8 and 9.

The Revised Statutes of the United States, em-
bracing the Statutes of the United States, general and
permanent in their nature, in force on the first day
of December, one thousand eight hundred and seventy-

three, as revised and consolidated by commissioners
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appointed under an act of congress, contains the fol-

lowing section :

"There is granted, for purposes of internal improvement,

to each n 3w state hereafter admitted into the Union, upon such

admission, so much public land as, including the quantity that

was granted to such state before its admission and while under

a territorial government, will make five hundred thousand acres."

R. B., Q. S., Section 2378.

In the year 1888 the Supreme Court of Colorado
held thai the effect of the Revised Statutes of the

United states was to repeal said act of 1841, and
leave in force only the said section 2378.

"The action of congress in repealing the provision first

above named shows unequivocally an intent to leave the designa-

tion of the specific kinds of "purposes" of "internal improvement"
for Which the fund shall lie expended wholly to the discretion

of the proper state authorities

Internal Improvement Fund, 12 Colo., 285.

The above case holds, with certain qualifications,

that the internal improvement final may be usc<\ for

building reservoirs for the storage of water for the

purpose of Irrigation and domestic uses, or for the

purpose of changing the channel of streams so as in

better control the water flow therein for Irrigation and
domestic uses,

An act of congress, approved March 3, 1875,

commonly called "The Enabling Act.'" contains the

following |»i-u\ i si ni i :

"Thai f'c

cultural public landi Lying vrlthli thick shall Km

it. d St: in. nt to th«' admission Of said

into •

tor deducting all the oiponooi Incident to the

purpoM i

. as the lefUUturo

Enabling Act, Section 12,

18 i - Rtati M Large, i;i.
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In considering the above section, together with

the last above cited Federal Statute, the Supreme
Court of Colorado, in the year 1888, made use of the

following language

:

"The act of congress places no limit upon the power of the

General Assembly over the fund, except that it shall be used for

the purpose of internal improvement within the state."

Ill re Senate Resolution Relating to In-

ternal Improvement Fund, 12 Colo.,

287.

That opinion holds that public reservoirs for the

storage of water for irrigation or domestic uses are

internal improvements, and the General Assembly
may lawfully make appropriations from said fund for

such purposes. That opinion further holds that there

is no objection to appropriating the said fund for the

purpose of diverting water from natural streams and
storing the same in reservoirs for purposes of irriga-

tion and domestic uses.

The above section of the Enabling Act came be-

fore the Supreme Court of Colorado in the year 1893
for consideration and construction, at which time it

was said by the court

:

"It must not be understood from this language that there

are no limitations upon the power of the legislature respecting

the use of this fund." * * * "Internal improvements, within

the meaning of the Enabling Act, must be located within the

state; they must be improvements of a fixed and permanent na-

ture, as improvements of real property."

Iii re Internal Improvements, 18 Colo., 317.

That case holds that the term "internal improve-
ment,'' not being defined in the Enabling Act, must be
taken in the sense in which those words are used in

American legislation, and further, that no part of the

internal improvement fund can be lawfully appro-
priated to defray the current expenses of carrying on
state institutions.
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The above case was cited with approval by the
same court in 1893, in a case in which it was held

thai the internal improvement fund is properly ap-

plicable to the construction of a system of canals and
reservoirs within the state, at the discretion of the leg-

islature.

In re ('anal Certificates, 1$ Colo., 63, 68.

In 18D7 the Supreme ( 'ourt of Colorado again had
occasion to consider the said section 12 of the En-
abling Act, as well as the said section 2378 of the Re-

vised St a I ut es of the Tinted States. It was then said

by that court that the courts have uniformly held that

the phrase "internal improvements" does not embrace
buildings erected for the use of the stale in its sover-

eign capacity,

"Such as a state capitol, state university, penitentiaries.

asylums, quarantine buildings and the like, for education, the

prevention of crime, charity, and the preservation of the public

health are all recognized functions of state government."

In re Internal Improvement Fund, 24

Colo., LMT.

That rase directly determines that the internal

improvement fund cannot be used for the erection of

public buildings, nor for the erection of buildings for

slate institutions, and also that the several donations

of land by congress were made for specific purpo
and that the proceeds derived therefrom constitute

trust funds t<> be applied to the purposes of the re-

spective grants, and that it is apparent that neither

congress in making tin- grants, nor the framers of the

( Constitution of i his state in pr<»\ id in- \'<>\- their pics

ervation, Intended that either of these funds should be

diverted i<» an} other purpose than that of the object

of the grant
The above decision of the Supreme Court warn ren-

dered in response to an executive question referring t-»

Hection 3 of Senate Bill No 30 Session Laws i
s '.*7.

page 81
l
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The above section contained an appropriation out

of the internal improvement fund for the purpose of

"constructing a cottage for female patients" at the

State Insane Asylum.
At the oral argument before the court in said

case, the court was advised that there were other bills

then in the hands of the Chief Executive, whose ap-

proval or disapproval would depend upon the decision

to be rendered by the court in response to the execu-

tive question relating to said Senate Bill No. 30. The
typewritten brief filed by the Attorney General in that

case contains the following

:

"The purpose of the executive question will be plain when
it is remembered that in addition to the above appropriation,

there are now in the hands of the executive three other bills

which make separate appropriations out of the same fund.

"The first makes an appropriation of $1,500 for the purpose

of reimbursing the town of Grand Junction for and on account

of a subscription to certificates of indebtedness which were to

have been issued by the board of control of the contemplated

state ditch in Mesa county. The second appropriates $3,500 out

of the internal improvement fund for the purchase of material,

constructing new wells, and increasing the water supply for

the State Industrial School at Golden. The third appropriates

$3,000 out of the internal improvement income fund for addi-

tions to the buildings and improvements upon the grounds of

the Colorado School for the Deaf and the Blind."

House Bill No. 266 (Session Laws, 1897, page 57)

was subsequently approved by the Chief Executive,

after obtaining from the Attorney General an opinion

that the act to reimburse the town of Grand Junction
might lawfully contain an appropriation of money
for that purpose out of the internal improvement fund.

Opinions of Attorney General, 1897-1898,

page 49.

The remaining two bills referred to in said brief

of the Attorney General were Senate Bill No. 95 (Ses-

sion Laws 1897, page 88, Section 2), by which an ap-
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propriation of $3,000.00 was made out of "the internal

improvement fund, or the internal improvement in-

eome fund," for the purpose of making an addition to

the buildings and improvements upon the grounds of

the Colorado School for the Deaf and Blind The
chief executive, in his veto message attached to said

bill, made use of the following Language

:

"For the same reasons given for my veto of section 3 of

Senate Bill No. 30 I disapprove of section 2 of Senate Bill No.

95, this appropriation being in conflict with the decision of the

Supreme Court as to the disposition of internal improvement

funds."

And Senate Hill No. 26
I
Session Laws L897, page

<>7. section 2), which made an appropriation out of

the internal improvement income fund, for the pur-

pose <>f purchasing materials, constructing new wells

and Increasing the water SUpplj for the Industrial

School fop hoys, was also vetoed 1»\ the Chief Execu-

tive, who made use of the following language:

"From this section I must dissent, ;is it is in conflict with

th<- decision of the Supreme Court in regard to appropriating

Internal Improvement fund."

The Constitution Of this state contains the fol-

io* Ing provision

:

"The Genera] ball, ;it the earliest practicable

:. proride i»y law that the several granti «>t" land made by

resi to the ttate shall be judiciously located and carefully

and held in trust al, for the us.- and
• of tin- fOl vrhll land

eneral assembly shall proride tor the sale

i lands from time t«» time; and for the faithful application

of the proceed >rdan< e « Its the term

I
li..,, Hi. Arti, I, • I \

The statutes of i hi- state contain the following:

.in tin- salt- of land

be paid bj the
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the same, and the same shall be by him credited to the permanent
fund to which the land sold belonged. All interest on purchase-

money, and all rents received from lands leased, shall be paid

by the state board to the state treasurer, and by him credited

to the income fund to which the land belonged. All such funds,

whether permanent or income, unless otherwise disposed of by

law, shall be invested by the State Treasurer, first, in the bonds

of the state of Colorado; second, in the interest-bearing war-

rants of the state of Colorado; Provided, however, That such

bonds or warrants shall be purchased only at a price not to ex-

ceed par, and the interest only shall be used for the purposes for

which the grant was made."

2 Mills' Ann. Stats., Section 3643.

Attorney General Engley held that the above
statute authorizing the State Treasurer to invest

moneys of the internal improvement permanent fund
and the internal improvement income fund in state

bonds and warrants is secondary in its operation, and
where the legislature disposes of these funds by acts

making specific appropriations therefrom, the direc-

tions therein contained must be complied with.

Opinions of Attorney General, 1893-1894,

page 189.

An act of the legislature of this state, passed in

the year 1887, provides for the location of certain in-

ternal improvement lands in Saguache county. The
same act provides that the "profits or interest aris-

ing from the same shall be turned into the state in-

ternal improvement fund/'

Session Laws of 1897, page 412.

2 Mills' Ann. Stats., Sections 3654-3656.

* In an opinion concerning the powers and duties
of the State Board of Land Commissioners, Attorney
General Jones discusses the several grants contained
in the Enabling Act, as well as the constitutional pro-

vision above referred to relating to the same.

Opinions of Attorney General, 1889-1890,

page 73.
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Attorney Genera] Biaupin held tliat appropria-
tions From the internal improvement fund for the erec-

tion of buildings for state institutions are valid.

opinions of Attorney General, L891 1892,

page 31.

The above opinion cites no authorities and gives

no reason for the conclusion arrived at It is needless

to say thai the decision of the Supreme < Jonrl of < Jolo-

rado last above referred to announces a contrary doc-

trine

Attorney General Bngley held that the internal

improvement fund may he used for public buildings

and for machinery, provided such machinery is made
a permanent accession to the building.

Opinions of Attorney General, L893-1894,

page 133.

This decision is also in conflict with the later de-

cision of the Supreme Court of this state above i<-

ferred to.

The same Attorney General, in a later opinion,

made use of the following languag

"For all intents ami purposes the internal improvement

permanent fund and the Interna] Improvement Income fan

one and the samo fund, that is. th»\\ must »:a< h I >r the

purposes of Internal Improvement* and q<

Opinions of Attorney General, L893 L894,

pages i
v ~>. L86.

Attorney General Carr, in an opinion rendered to

the ll«»iiv.- of Representatives of the Tenth General

Assembly, held that the Internal Improvement fund

cannot be used for the support of state Institutions,

nor for the erection of buildings for said institutions

<
»

| >

i

iii \t torney < tenefal, 1 895 i
v

| » : l '_! • * L(
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The same Attorney General held that the interest

upon the internal improvement fund, being in the na-

ture of accretions to said fund, may be appropriated

by the legislature in its discretion and for any pur-

pose whatever.

Opinions of Attorney General, 1895-189C>,

page 177.

It will be noted that the above opinion does not

deal with the internal improvement income fund, but
only with the interest upon the internal improvement
permanent fund.

With the conclusion reached in the above opinion

I am unable to agree. The internal improvement
permanent fund arises from the sale of lands granted
by congress for the purpose of making internal im-

provements within this state. The lands are held in

trust, and the funds derived from the sale thereof con-

stitute a trust fund, and the state of Colorado, by ac-

cepting this trust, became a trustee charged with the

enforcement of the terms of the trust. I am not pre

pared to accept as law the proposition that the state

may invest trust funds under its control and apply
the income thereof to purposes foreign to the trust.

A reference to the chapter on appropriations, in

the third volume of Mills' Annotated Statutes, will

show what appropriations have been made out of the

internal improvement fund and the internal improve
ment income fund for the years 1891, 1893, 1894 and
1895.

3 Mills' Ann. Stats., Section 161c.

I will now answer specifically the several ques-

tions contained in your communication.
The internal improvement fund, frequently

spoken of as the internal improvement permanent
fund, is derived from the sale of lands granted to this

state by congress for internal improvements, under
section 2378 of the Revised Statutes of the United
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states, and from five per centum of the proceeds of

the Bale of agricultural public lands within tin* state

of Colorado, under section 12 of the Enabling Act.

The internal improvement income fund is derived

from interest on deferred payments of the purchase

price of internal improvement lands; from rentals re-

ceived from internal improvement lands which have

been leased, and from interest derived from the in-

vestment of the principal of the internal improvement
permanent fund and the internal improvement in-

come fund iti state bonds or interest-bearing warrants.

2 Mills' Ann. Stats.. Section 3642.

There is, in my opinion, no difference between the

two funds, except in name. The separation of the re-

ceipts into two separate funds is doubtless made for

the purpose of convenience of bookkeeping. In my
opinion no appropriation can be made from the in-

ternal improvement income fund which could not he

lawfully made from the internal improvement perma-

nent fund. The accretions constitute, in my judg-

ment, a part of the trust fund, and must he applied,

under the terms of the trust, to the purposes of the

trust as specified in the congressional grants and di-

rected by the Constitution of this state. Equity, good

conscience and fidelity to its trust will not permit the

state of Colorado, after having accepted the grant

from congress, to hold said lands, lease them and

apply the rentals to purposes foreign to the trust, aor

to -«'ll the hinds and applv the interest on deferred

payments, or the Interest derived from the invest

tnent of the proceeds of the sale to purposes foreign

to t he i rust.

I must, therefore, conclude thai the General As

gemblj is without power t«» make appropriations out

of tin- internal Improvement fund for the erection of

buildings for the use of He- state institutions in the
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manner provided by Senate Bill No. 31 and Senate
Bill No. 152.

Kespectfully submitted,

D. M. CAMPBELL,
Attorney General.

By CALVIN E. REED,
Assistant.

To Hon. Ed. T. Taylor,
Chairman Senate Judiciary Committee and

Chairman Pro Tern. Finance Committee,
Capitol Building, City.

IN RE

PUBLIC LAND INCOME FUNDS.

The Public School Income Fund cannot be appropriated

for the purpose of paying the salaries and expenses of the office

of Superintendent of Public Instruction.

The salaries and expenses connected with the office of the

State Board of Land Commissioners cannot be paid out of the

Public Land Income Funds arising from congressional grants

made for specific purposes.

The Saline Land Permanent and Income Funds may be ap-

propriated for such purposes as the legislature may direct.

State of Colorado,

Attorney GeneraPs Office.

Denver, Colorado, February 16, 1899.

Sir : I am in receipt of your official communica-
tion, under date of February 3, 1899, in which you re

quest my official opinion upon the following ques-

tions :

"1. Whether the salaries and expenses pertaining to the

office of State Superintendent of Public Instruction may not le-
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gaily be paid out of the income of the Public School Income

Fund.
"2. Whether all that part of the salaries and expenses con-

nected with the office of the State Land Board, which are now
paid out of the general revenue, may not be pro-rated and paid

out of the income fund from the various public lands under the

control of said board."

A determination of the questions submitted will

necessitate an examination and Inquiry into the origin

and sources of the several grants of public lands to

ibis state, the objects and purposes <>f those grants
and the constitutional guarantees respecting the

same.

The school lands of this state are derived from
the congressional grant to this state, contained in the

Enabling Act :

"The sections numbered sixteen and thirty-six in every

township, and where such sections have been sold or otherwise

disposed of by any act of congress, other lands equivalent

thereto in legal sub-divisions of not more than one quarter sec-

tion, and as contiguous as may be are, hereby, granted to said

state for the tupport of common schools."

Section 7, Enabling Act ; L8 U. B. Stat* ;.t

Large, 171.

"That the two sections of land in each township hereto

granted for the support of common schools, shall be diapoi

only at public sale and at a price not less than two dollars and

fifty cents per acre, the proceeds to constitute a permanent

enool fund, the mi, nst o/ ir)n<ii is t<> he appended m the tuppori

of colli moil si honls."

Section l I, Enabling A. i
;
is I . s. suis.

at Large, 171.

An ad of congress, approved April 2, L884, given

orado the right to teled I A pur

poses oth. n lieu o! th and thirty sixth s- «•

ii <»r shall be found to be mineral 1

i s Btata at Large, L88S L884, Chapter
-jo. page 10.
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"The public school fund of the state shall consist of the

proceeds of such lands as have heretofore been, or may hereafter,

be granted to the state by the general government for educa-

tional purposes; all estates that may escheat to the state; also

all other grants, gifts or devises that may be made to this state

for educational purposes."

Section 5, Article IX, Constitution.

My investigation of this subject has not led me
to believe that the public school fund of the state con-

tains at present any moneys derived from the sale of

estates that have escheated to the state, nor from
grants, gifts or devises made to the state for educa-

tional purposes.

The Constitution of this state contains the follow-

ing provisions:

"It shall be the duty of the state board of land commis-

sioners to provide for the location, protection, sale or other dis-

position of all the lands heretofore, or which may hereafter be

granted to the state by the general government, under such reg-

ulations as may be prescribed by law; and in such manner as

will secure the maximum possible amount therefor. * * *

The General Assembly shall, at the earliest practicable period,

provide by law that the several grants of land made by congress

to the state shall be judiciously located and carefully preserved

and held in trust subject to disposal, for the use and benefit of

the respective objects for which said grants of land were made.

and the General Assembly shall provide for the sale of said lands

from time to time; and for the faithful application of the pro-

ceeds thereof in accordance with the terms of said grants."

Section 10, Article IX, Constitution.

"The public school fund of the state shall forever remain

inviolate and intact; the interest thereon, only, shall be expended
in the maintenance of the schools of the state, and shall be dis-

tributed amongst the several counties and school districts of the

state, in such manner as may be prescribed by law. No part of

this fund, principal or interest, shall ever be transferred to any
other fund, or used, or appropriated, except as herein provided.

The State Treasurer shall be the custodian of this fund, and the

same shall be securely and profitably invested as may be by law
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directed. The state shall supply all losses thereof that may in

any manner occur."

Section 3, Article IX, Constitution.

"The General Assembly shall, as soon as practicable, provide

for the establishment and maintenance of a thorough and uni-

form system of free public schools throughout the state, wherein

all residents of the state, between the ages of six and twenty-one

years, may be educated gratuitously. One or more public schools

shall be maintained in each school district within the state, at

least three months in each year; any school district failing to

have such school shall not be entitled to receive any portion of

the school fund for that year."

Section 2, Article IX, Constitution.

"The executive department shall consist of a Governor,

Lieutenant-Governor, Secretary of State, Auditor of State, State

Treasurer, Attorney General, and Superintendent of Public In

struction, * * *."

Section I, Article IV, < institution.

"The General Assembly shall provide by law for an annual

sufficient, with other resources, to defray the estimated ex-

penses of the state government for each tiscal rear."

Section 2, Article X, Constitution.

appropriations shall he made, nor any expenditure au-

thorized hy tin- (leneral Assejnhly. wherehy the expendin,

the state during any fiscal year, shall exceed the total tax thru

provided for hy law and applieahle for surh appropriation or ex-

penditure, uni. leneral aaaembly making buco appropria-

tion shall provide for levying a ufflcienl tax. not exceeding the

rates allowed li Mir. to pay rocta appro

priatioii
i

.it no- within lUCl) lis.al >..

i Ion L6, Aii Ide X. < institution.

nditure of the state eeeeaeery to be

led tor h> ;.

i for ptate i
< «

i r i

People r.\ Rel Thomai w. *r<>w. 9 Colo

.

122, I-

I ii Re Appropriat i.»iiv, i:: ( ',,i»» , ::i »;
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The public school income fund is made up of in-

terest on purchase money, or deferred payments on

school lands sold, and rentals received from school

lands leased.

2 Mills' Ann. Stats., Section 3643.

All interest received by the State Treasurer on
account of the investment by him of the public school

permanent fund and the public school income fund
in the bonds of the state of Colorado, or interest-bear-

ing warrants of this state, are also credited to the pub-

lic school income fund.

The Superintendent of Public Instruction is an
executive 1 officer.

Willis vs. Owen, 43 Texas, 41.

State vs. Womack, 4 Wash., 19.

Parks vs. Soldiers' and Sailors' Home, 22
Colo., 86, 95.

In my opinion, the Superintendent of Public In-

struction is an executive officer of this state, and the

salaries and expenses incident to the maintenance of

that office must be paid out of the fund created by law
for the purpose of defraying the expenses of the state

governmenl for each fiscal year. The salaries and ex-

penses of that office constitute expenditures of the

state government for a state purpose, and are not ex-

penditures for the maintenance or support of the com-
mon schools of this state.

The funds derived from the sale or lease of school

lands; interest upon deferred payments and interest

upon the investment of the public school permanent
fund and the public school income fund constitute,

under the several acts of congress and the Constitu-

tion of this state, a trust fund, held in trust by the

state of Colorado for the support and maintenance
of the common schools of this state, and no part
thereof, principal or interest, can be lawfully used or

appropriated for any other purpose.
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In my opinion, no pari <>f tlie public school per-

manent fund or the public school income fund can be
used fop the purpose of paying the salaries op ex-

penses pertaining to the office <>f the Superintendent
of Public Instruction.

City of Chicago vs. the People, 80 111.. 384.

Crosby vs. Lyon, 37 Cal., 242.

In Re Loan of School Fund, L8 Colo., 195.

In lie State Lands, 18 Colo., 359.

In Re Kindergarten Schools, 18 Colo., 234.

In Re Canal Certificates, 19 Colo., 63, 68.

Ihxkadav vs. County Commissioners, l

Colo. A pp., 362, 371.

Answering the second question contained in your
communication, your attention is called to the fol-

lowing decision of the Supreme Court of this state'

"Outside of a few small tracts of land used for specific pur-

poses, the only lands owned by the state were received as dona-

tions from the general government for specific purposes, inch as

schools, public buildings, etc. See, sees. 7, 8, !* and 10, Enabling

Act."

In Re ('anal Certificates, L9 Colo., 63

The Enabling Act
|
is r. s. Stats, ai Large, VIA

contains separate grants <>f lands to the state of < '<»l<»

rado, as follows \

Sections 7 and M mam sections numbered sii

tees and iliiii\ six in every township for the support

of common school*.

bion 8 grants flftj sections for the purpoi
• •lectin- public buildings a1 the capital <»f the state

for legislative and judicial purposes.

tion 9 grants iiii\ sections for the purpoi

erecting :i suitable building for ;i penitentiary or -

prison.

mil in grants seventy two sections i"<>r the use

and support of ;i state nnh wait]
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Section 11 grants all salt springe within the stale,

not exceeding twelve in number, with six sections of

land adjoining, "to be used and disposed of on such

terms, conditions and regulations as the legislature 1

shall direct."

Section 12 grants five per cent, of the proceeds of

the sales of agricultural public lands lying within
the state, and sold by the United States subsequent
to the admission of the state into the Union, for the

purpose of making internal improvements within the

state.

Section 2378 of the Revised Statutes of the

United States grants to this state five hundred thou-

sand acres of land for the purposes of internal im-

provements.
An act of congress, approved July 2, 1862, grants

to the several states for the endowment, support and
maintenance of an agricultural college, an amount of

public land equal to thirty thousand acres for each
Senator and Representative in congress to which the

states were respectively entitled by an apportionment
under the census of 1860.

12 U. S. Stats, at Large, 503.

The above act provides that all expense of man-
agement and superintendence, and all expense in-

curred in the management and disbursement of the

moneys which may be received from the grant, shall

be paid by the states to which they belong out of the

treasury of said states, so that the entire proceeds of

The said lands shall be applied without any diminution
whatever to the purpose specified in the act.

Section 5 of the above act of congress was
amended by an act approved July 23, 1866, so as to

entitle all new states admitted into the Union to the
benefit of said act.

11 U. S. Stats, at Large, 208.
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An act of congress, approved April 2, L884, pro
vides thai the state of Colorado may select an amount
oi 1 ii 1 1< 1 o<|Ui!l to thirty thousand acres for each Sen-

ator and Representative "which said state is entitled

to iii congress."

r. s. stats, at Large, 1883-1884, Chapter
20, page 10.

Tnder tlie above act the state of Colorado became
entitled to select ninety thousand acres of public

tanas for the support and maintenance of the State

Agricultural College.

The statutes of this state provide that all pur-

chase money arising from the sale of state lands shall

he credited to the permanent fund to winch the land

sold belonged, and all interest on purchase money and
all rents received from lands leased shall he credited

to the income fund to which the land belonged.

L> Mills' Ann. Stats., Section 3643.

As I have st;itcd above, the Interest derived from
the Investment of either the permanent Land funds or

the Income land funds in the honds of the state of Col-

orado, or Interest-bearing warrants of this state, is

;ilsn credited to the respective income land funds.

There are seven permanent land funds arising

from the sale of lands, under the statutes ahove cited.

which are as follow i

;

Permanent school fund -.

1 Qternal improvement permanent fund

;

i"ni\ ersitj permanent fund
;

Penitent lary permanent fund
;

Public building permanent fund
;

Agricultural <"<>lle-r permanent fund, and

Saline land permanent fund.

I n pursuance of the statute last above cited, seven

otiu funds ;nc created, Darnel} :

looI income fund

;

I aterna] improvement income fund
;
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University income fund;
Penitentiary income fund;
Public building- income fund;
Agricultural College income fund, and
Saline land income fund.

For the reasons given above in the answer to your
first question, it is my opinion that the public school

income fund cannot be used for any purpose except
for the support and maintenance of the common
schools of this state, and it cannot, therefore, be used
for the purpose of paying any part of the salaries and
expenses of the State Land Board.

In an official opinion rendered by this office to

the Chairman of the Senate judiciary committee, on
yesterday, it was held, for reasons therein stated,

that the internal improvement income fund could not
be lawfully appropriated for any purpose except for

internal improvements within this state.

The original act of congress above referred to,

making a grant of public lands to the several states

for the support and maintenance of an agricultural

college, distinctly provides that the expenses con-

nected with the management of said lands and the

management and disbursement of the moneys derived
from the sale thereof, shall be paid by the state to

which the lands belong. .Manifestly, therefore, no
part of the Agricultural College income fund can be
used for the purposes specified in your second ques-

tion.

As to the separate grants contained in the En-
abling Act, for the benefit of the University, Peniten-
tiary and public buildings, I am satisfied that the
funds arising from the sale of said lands and the ac-

cretions thereof, constitute trust funds, which can-

not, without a violation of the terms of the trust, be
appropriated by the legislature for any purpose other
than that specified in the Enabling Act which makes
the grant. In the absence of authority of congress
in the granting act by which the State of Colorado,
the trustee, may reimburse itself for expenses in-
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curred in the execution of the trust, the Btate must
bear thai expense and cannot use any part of said

funds for the purpose of paying the salaries and ex-

penses connected with the office of the State Land
Board.

There remains to be considered but one other

grant of public lands, namely, that contained in

tion eleven of the E&nabling Act, by which all salt

BpringS within this state, not exceeding twelve in

number, with six sections of land adjoining, and as

contiguous as may he to each, were granted to this

State "for its use, * * * to he used and dis|». a

of mi such terms, conditions and regulations as the

Legislature shall direct."

This grant of saline lands seems to he the only

one which is not limited by the terms of the granting
ad to a specific purpose, and I see no reason, then-

fore, why the proceeds arising from this grant ma\
not he used for such purposes as the Legislature maj
in its wisdom direct.

1 learn from the ninth biennial report of the

State Board of Land Commissioners, that the salt

springs only have heen discovered, and that L8,836.62

acres of land have heen patented to this state under
this grant, all of which is located in Park county.

The acreage sold prior to November 30, 1894, amounts
to 1,949.95 acres. The acreage remaining November
30, L896, was L3,886.6T ac*

I learn from the tenth biennial report of the

State Board of Land Commissioners, that for the bi-

ennial period of lS!H-ls!is, s-jo.on only was received

and credited to the saline land permanent fund, and

for the same period 954.00 was received and credited

to l lie s;iliue land income fund.

1 1 1

«

1 1 1 i
i-

\ at the office of the state Treasurer dis

closes the fact, as shown i»\ the records of that office,

that on Julj 31, L8I »•*'». Ln pursuance of a statute pa

;n the ninth session of the General Assembly, | Laws
..r i a |13,546 -i. standing to the credil

..r the saline land permanent fund, and $3,812.87

Htanding i«> the credit of the saline land income fund.
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was transferred to the general revenue fund of the

state for the year 1893.

Respectfully submitted,

D. M. CAMPBELL,
Attorney General,

By CALVIN E. REED,
Assistant.

To Hon. H. H. Seldomridge,
Chairman of the Senate Finance Committee,

Capitol Building.

IN RE

APPOINTMENT OF MEMBERS OF GENERAL
ASSEMBLY AS TRUSTEES OF STATE

NOEMAL SCHOOL.

The attempt to appoint to office a person who is by the

Constitution disqualified from being appointed, is absolutely void.

The office thus attempted to be filled, if vacant at the time

of the attempted appointment remains vacant, notwithsanding

such person enters upon and performs the duties of such office.

State of Colorado,

Attorney General's Office.

Denver, Colo., February 21, 1899.

HON. CHARLES S. THOMAS,
Governor of the

State of Colorado

:

Dear Sir—In reply to your inquiry as to whether
or not a vacancy exists upon the board of trustees

of the State Normal School, by reason of the fact that

one of the incumbents was a member of the State Sen-

ate of Colorado at the time of his appointment as

said trustee, I have the honor to submit the follow-
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The Language of the Constitution of this state,

bo far as it is materia] to this question, is the tirst

paragraph of Section 8, Article V, which reads as fol-

ia ws:

"No senator or representative shall, during the time for

which he shall have heen elected, be appointed to any civil office

under this state."

The effect of this provision of the Constitution
is to make void any act done in contravention of its

terms.

Coolev's ('oust. Lim., pages 98-101, and
note L, p. LOO.

Shelby vs. Alcorn, 72 Am. Dec. t.Miss. i.

L69.

In lie Breen, 14 Colo., 401.

R. Co. vs. R. Co., L5 Fed., 658.

The Language 6f this constitutional inhibition

not only makes the two offices under consideration

incompatible, the one with the other, but it absolutely

incapacitates a state Senator, during the term for

which he has heen elected, from being appointed such
trustee. Not only this, hut it incapacitates the ap-

pointing power from appointing him, so that the at-

tempted appointment is not merely illegal, not merely
voidable, hut absolutely ami entirely void, and Invests

the senator attempted to he appointed, with no ves-

tige of authority as such trustee, and the office thus

;it tempted to he tilled is left vacant.

People vs. < 'mi is, i Idaho, 7.~>::.

Shelby vs. Alcorn, 72 American Dec,

i Miss. i. L69, L76.

People vs. McKee, 68 N. C, 129, 138 139.

People \s. Bledsoe, id., ir>7.

Mechem on Public < Officers, Bee, km .

People \s. Clute, .~><> V Y.. 151, 167 168.

I
*. .nun \ v. ( '..uirs.. 5 Binn. i Pa. >. 53 L.

ite \- Peele, [24 End., 515, 517 518,

l logman ^. State, n»;; End., 203.
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In People r.s. Curtis, a member of the territorial

legislature had been elected Judge of the Probate
Court in one of the counties of that territory, in vio-

lation of a United States statute, which provides thai

no member of any legislative assembly of any terri-

tory shall hold or be appointed to any office which
has been created, or the salary or emoluments of

which have been increased while he was such mem-
ber of the legislature. The court in that case held

that the appellant not being eligible to the office of

Probate Judge at the time fixed by law for the term
to begin, the office became vacant.

In Shelby vs. Alcorn, 72 American Dec. (Miss.),

169, Alcorn was appointed by the board of police to

the position of Levee Commissioner. The court finds

that said position is an office of profit and trust under
the state, and that Alcorn, having been a member of

the legislature which created said office, was ineligi-

ble to be appointed thereto. On page 176, Id., the

court speaks as follows

:

"Upon the admitted facts, the prohibition applied as well

to the board of police, who held the appointing power, as to the

defendant in error. It did not simply render him ineligible to

the office of levee commissioner. It operated also upon the

board, and incapacitated it from making the appointment. It is

of the very nature and essence of the fundamental law of a state

that it avoids every act performed in violation of its provisions.

The act of appointment was therefore void. It was void for

want of capacity in the appointee to accept, and for want of

power in the board of police."

I understand that Senator McCreery was ap-

pointed trustee as aforesaid in 1891, during a term
for which he had been elected as State Senator, and
that he was again appointed in 181)7, dining his sec-

ond term as State Senator. Whatever effect, under
different circumstances, the second clause of the sec-

tion of our Constitution from which tin 4 above 1 quota-

tion is made, might have upon his right to be elected

to the office of Senator, while holding the office of

Trustee of the State Normal School, is immaterial,
for the reason that his appointment in 1801, being
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void, ii could not in any view of the matter Interfere

with his election as State Senator in 1896; so that

the appointment under which he now claims to hold

as trustee was unquestionably made during the time
for which he had been elected State Senator, and is,

tor that reason, void.

In my opinion, therefore, a vacancy exists upon
the hoard of trustees of the State Normal School, for

the reasons stated in your inquiry.

Very truly yours.

1). M. CAMPBELL,
Attorney General.

By DAN B. CAREY,
Assistant.

in ki:

TOLL ROADS.

Companies operating toll roads in this state can not collect

toll for the use of such road, after the charter of such company
h.is expired.

State <>f ( Colorado,

Attorney < teneral's < Office.

Denver, Colorado, Marco :». L899,

The Honorable,
The Committee of Finance of the Senate,

I >en\ er, < Jolorado :

Dear Sirs I am in receipt of your commnnica
tion asking whether or not ;i i<»ll road company opera!

Kng in thii state and under the lawi thereof, can
legally colled toll for the use of anj road belonging

to anj Mich company, after the charter of such emu
i».in\ has expired. In replj thereto I have the honor
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to say that the Supreme Court of this states in the case

of The Virginia Canon Toll Road Company vs. The
People, reported in 22 Colo., at page 429, has said thai

under the facts there stated the right to collect toll

expired with the charter of the company.

Very truly yours,

D. M. CAMPBELL,
Attorney General.

By DAN B. CAREY,
Assistant.

IN RE

SUPERINTENDENT OF COLORADO INSANE
ASYLUM.

Superintendent cannot lawfully maintain himself and fam-

ily at the public expense and out of the asylum appropriation.

State of Colorado,
Attorney General's Office.

Denver, Colorado, March 4, 1899.

Sir—I am in receipt of your official communica-
tion, under date of February 25, 1899, which is in part

as follows:

"I beg leave to call your attention to Section 2970, Mills'

Annotated Statutes, which provides that the Superintendent of

the Insane Asylum shall receive a salary of $2,000 per annum,
payable quarterly. It is also provided that he shall reside at

the asylum.

"I find nothing in the statutes which warrants the inference

that he is to receive any additional compensation.

"The question which I would like to have answered is: Can
the superintendent lawfully maintain himself and family at the

public expense and out of the asylum appropriation in addition

to his salary?"
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The Statutes of this state relating to the Colorado
Insane Asylum pr< vide that :

"The superintendent shall be a regularly graduated phy-

sician, and he shall reside at the asylum. He shall receive a

salary of two thousand dollars per annum, payable quarterly."

2 Mills' Ann. Stats., Section 2970.

I <lo not find any other provision in the statutes

relating to this subject.

The definition of the word "reside," given in the

Century Dictionary, is "to dwell permanently or for

a considerable time; have a settled abode for a time.

or a dwelling or home; specifically, to be an official

residence." And the same authority defines "resi-

dence" in law as "the place where a man's habitation
is fixed without any present intention of removing it

therefrom."

The Constitution of this state provides that :

"The officers of the executive department except the Lieu-

tenant-Governor, shall, during their term of office, reside at the

seat of government. * * *."

Section 1, Article IV.

The statutes of this state relating to the organisa-

tion and management of the State Penitentiary, pro-

\ ide i hat :

"The Warden shall reside upon the penitentiary grounds,

and for that purpose shall have the us.' <>!' the dwelling hons.-

on tun in n«» i he be allowed bo appropriate any

clothing, supplier irticle whi purchased ami

Intended for n the :• inltentlary, tor his own use, but the

i.y him and applied to the sole use tor which

2 Mills' Ann. Btfl 3 l
lion 8420.

The statutes relating i<> the organization and
management of the State Reformat rj provide that:
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"The Warden of the State Reformatory shall receive the

sum of twenty-five hundred (2,500) dollars and his subsistence

for all the services required of him. The Chaplain shall receive

the sum of one thousand (1,000) per annum."

2 Mills' Ann. Stats., Section 4171.

Subsistence is denned as "that which supports
animal life; means of support; provisions or that

which procures provisions; livelihood."

I have not, within the time at my disposal, been
able to find any judicial decisions in point, nor any
direct legal authority upon the construction of this or

similar statutes. Questions may arise under this

statute which would be not only difficult of solution,

but upon which differences of opinion might exist.

The statute certainly contemplates that the superin-

tendent shall be provided with an official residence or

with suitable official apartments at the asjium. The
keep, subsistence or maintenance of himself and
family is not, in my opinion, embraced in our statute

under the word "reside."

Answering your specific question, I am of the

opinion that the superintendent cannot "lawfully

maintain himself and family at the public expense
and out of the asylum appropriation in addition to his

salary."

Respectfully,

D. M. CAMPBELL,
Attorney General.

By CALVIN E. KEED,
Assistant.

To His Excellency,

Charles S. Thomas, Governor,
State Capitol Building.
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IX RE

[NTEREST ON DEPOSITS OF STATE FUNDS.

It is the duty of the State Treasurer to credit interest re-

ceived by him on deposits of state funds to their respective funds,

and not to the General Revenue Fund of the year in which the

interest is received.

state of ( 'olorado,

Attorney General's < Office.

Denver, Colorado, March in. 1899.

Sir -I am in receipt of your communication of

the 5th instant, informing me that the Senate finance

committee of the Twelfth General Assembly lias

adopted a resolution requesting my official opinion as

to the lawful disposition of the moneys arising from

the interest on deposits of stale funds, and in reply I

beg to advise you as follow b :

The Constitution of this state contains the follow-

ing provision :

"The making of profit, directly or indirectly, out of state,

. city, town, or school district money, <>r using the same

for any purpo uthorlsed by law, by any public officer,

shall be deemed a felony, and shall he punished as provided 1»\

law.''

Section 13, Article X.

\ statute of this state, which was adopted in l 8 7 7

.

proi Ided as folio* i

ill !).• lUkble to | like line
I I

manner nalnf f«>r private purpoeee.

OOnty funds in their hands, and the State

xhall be II aol more than ten thousand do
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for a like misdemeanor, to be prosecuted by the Attorney Gen-

eral in the name of the state."

2 Mills' Ann. Stats., Section 3918.

I have been credibly informed that prior to the

year 1891 it was the custom of the State Treasurers
of this state to loan state funds and receive from
banks, in which state funds were deposited, the in-

terest thereon, and appropriate the same to their own
private advantage.

A State Treasurer of this state, having been pro-

ceeded against by indictment upon the charge of loan-

ing public moneys for private gain while occupying
the office of State Treasurer, was, in a habeas corpus
proceeding at the April, A. D. 1890, term, ordered dis-

charged by the Supreme Court of this state.

In re Breene, 14 Colo., 401.

In that case it was held by the court that the act

mentioned in the indictment was not an offense at the
coniomn law ; that the above-quoted constitutional pro-

vision was not self-executing; that the only statutory

authority in support of the prosecution was the above-

mentioned statute, and that the penal provision
therein was unconstitutional, because not clearly ex-

pressed in the title of the act.

"It is eminently proper, and, in view of Section 13, Article

X, of the Constitution, it may be a legislative duty, to provide

by statute that all interest paid by banks on public funds de-

posited with them, shall be placed to the credit of the state."

In re House Kesolution, 12 Colo., 395, 398.

Moulton vs. McLean, 5 Colo. App., 454,

459.

State vs. Walsen, 17 Colo., 170.

In 1891 the Eighth General Assembly enacted
further legislation upon this subject, and provided
that thereafter the State Treasurers should account to
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the stale lor all interest received l>v them in behalf of

the state upon state funds.

Laws of 1891, page 196.

3 Mills' Ann. Stats., Sections 1790 and
1790a.

Laws of 1891, page 198,

3 Mills' Ann. Stats., 1790b-1790c.

The above statutes do not contain any provision

or direction with reference to the disposition of said

interest moneys; however, the following General Stat-

utes appear to have been observed by the successive
State Treasurers

:

"That all sums of money remaining in the hands of the

State Treasurer, other than that set apart by law for a special

fund, shall be by said Treasurer carried to the general fund.*'

1 Mills' Ann. Stats., Section 1809.

"That all sums of money received by the State Treasurer,

from the sales of laws and code; fees from Secretary of State.

* * * or from any other source whereby the same is not set

aside by law for a specific purpose, shall, on its receipt, be cred-

ited to the general state fund by the Auditor and Treasurer."

Laws <if L885, page 241, Section 2,

3 Mills' Ann. Stats., Section 1831b.

In the early pari of the year 1892 Attorney Gen
eral .Maupin rendered the follow ing official opinion t<»

siaic Treasurer < 'arlile

:

erring to your communication, * * * asking to what
fund the mom on deposit of itste funds

belongs, <>r whet disposition ihoukS be made of It, It is my opln

ion that the Interest should be turned Into the general fund,

for the n e bich the Int

Opinions of Attorney General, 1891 1892,

page v »'»
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With the above opinion I am unable to agree, and
the reason for my dissent will be fully stated herein.

The several State Treasurers, probably as a mat-

ter of convenience in bookkeeping, have adopted the

plan of temporarily crediting- all interest to an ac-

count called "interest on deposits of state funds," and
have thereafter transferred the same to the general

revenue fund or expended it in the payment of interest

upon a part of the bonded indebtedness of this state.

The bieifnial report of Treasurer Carlile shows re-

ceipts from interest on state funds amounting to

|65,1G5.31 for the fiscal years 1891-1892. The same
report shows that this entire sum was transferred to

the general revenue fund of the fiscal years 1887, 1888,

L889, 1890, 1891 and 1892, as follows:

Transferred to general revenue of 1887. . . .f 250.82

Transferred to general revenue of 1888. . . . 140.68

Transferred to general revenue of 1889. . . . 11,659.11

Transferred to general revenue of 1890. . . . 5,649.42

Transferred to general revenue of 1891. . . . 26,064.46

Transferred to general revenue of 1892 21,400.79

Report of State Treasurer, 1891-1892, page
13.

The said interest was earned during the years

1891 and 1892. It is apparent, therefore that the

above opinion of the Attorney General was not fol-

lowed to the extent of crediting the above sum of

|65,165.31 to the general revenue fund for the re-

spective fiscal years in which the interest was earned.

It is probable that the above apportionment of

interest among the several fiscal years was made upon
the basis of the amount of interest received from the

moneys deposited in the several banks by the State

Treasurer, belonging to the revenues of the above-

mentioned fiscal years.

The biennial report of Treasurer Nance shows re-

ceipts from interest on state funds amounting to

155,765.47 for the fiscal years L893-1894, and this sum
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was apportioned and transferred to the genera] rev-

enue fond of the fiscal years L893-1894.

Reporl of State Treasurer, L893-1894,

pages 24 and 25.

The biennial reporl of Treasurer Mulnix shows
receipts from interest on siate funds amounting to

132,965.44 (including a balance of f448.89 received

from the former State Treasurer) for tly fiscal years

L895-1896, and the same was disbursed as follows:

Interest paid <>n casual deficiency bonds. . .f 3,000.00

Interest paid on insurrection bonds 2,818.00

Transferred to general revenue of L895. . . . 12,385.72

Transferred to general revenue of L896. . . . 13,761.72

Unexpended balance in treasury \)cv. L,1896 L,000.00

Reporl of State Treasurer, 1895-1896, page
15.

The biennial report Of Treasurer Kephari shows
receipts from interest from state funds amounting to

125,936.01 (including a balance of $1,000.00 received

from the former State Treasurer), for the fiscal years

L897-1898, and this sum was disbursed as follow

Interest paid on insurrection bonds K7JU0.0U
Interest paid on casual deficiency bonds. . . . 5,994.00

Transferred to revenues of L897 2,000.00

Transferred to revenues of L898 9,294.01

Balance 1,008.00

Reporl of State Treasurer, L897 L898, page

L3.

The State Treasurer was authorised and directed

i»\ statute to paj the drst 3 ear's Interest <>n the casual

deficiency and Cripple Creek insurrection bonds out of

t he interest 00 deposits of state funds.

1 .;i u > of 1 S95, p;e_;c 181, Section 6

Mills
1 \im. Stats . 8e tion L829J.
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By a subsequent act the same officer was author-

ized and directed to pay the interest on said bonds for

the years 1897 and 1898 out of the same fund.

Laws of 1897, page 13G.

The several State Treasurers necessarily have in

their hands and under their control, during their offi-

cial terms of office, large amounts of the state funds,

belonging to the general revenue funds of the several

preceding years, or to special funds, such as the public

school fund, the internal improvement fund, the uni-

versity land fund or funds arising from the mill levies

for state institutions. The moneys are deposited from
time to time in the various banks of this state, and
large sums are received as interest thereon from said

banks.

The Constitution of this state contains the follow-

i ng provision

:

"The treasurer shall keep a separate account of each fund

in his hands; and shall, at the end of each quarter of the fiscal

year, report to the governor in writing, under oath, the amount
of all moneys in his hands to the credit of every such fund, and
the place where the same are kept or deposited:'

Section 12, Article X.

In my opinion it is the duty of the StateTreasurer
to open an interest account with each of the special

funds in his hands and with the general revenue fund
of each fiscal year, in order that the interest received

from the deposits of each thereof may be readily

ascertained. I am of the further opinion that in the

absence of a valid law directing any other lawful dis-

position of the interest received from the deposits of

state funds, it is his duty to credit the interest re-

ceived from the deposits thereof to the respective spe-

cial funds and the interest received from the deposits

of the general revenue fund to the general revenue
fund of the respective fiscal years, and not to the fiscal

year in which the interest was earned.
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The accretions of these several funds certainly

belong to and should he credited to the respective

funds, and nut to the genera] revenue fund of the

pari icular year during which the interest was received

or earned. < >ne or two illustrations will serve to make
this conclusion clear.

Since the year 1890 there has been at all times in

the hands of the several State Treasurers of this state.

of the revenues of the year L889, a sum ranging in

amount Prom fl60,000.00 to f89,000.00. The interest

received on this sum has been from time to time cred-

ited to the account known as the "interest on deposits

of state funds," and afterwards transferred to the

general revenue fund of the fiscal year during which

the interest was received or earned, or has been used

for the payment of interest upon a part of the bonded
indebtedness of the state.

There are a iarge number of outstanding war-

rants of the year L889 which have not been called and
paid because of some question as to the validity of a

part of said warrants. The validity of a part of the

said warrants and the invalidil v of others lias already

been determined by proceedings in court. These war-

rants are all drawing interest at the rate of sj x per

• cut. per annum, and it needs no argument to show
that whatever sums may he received as interest upon
the revenues of that year, should he credited to that

year and should be available lot- the purpose of paying
the principal ami interest of the warrants of that year

whose validity may hereafter he determined. Cer-

tainly there can be no justification for the present

practice of holding the revenues of that particular

year, and whicb are primarily available for the paj

iiimit of the outstanding warrants for that year, loan

in- the same ami using the interest for the purpoi

paying the expenses of subsequent fiscal years.

I'm in- the several acts of congress ana the < 'on si i

i nth a of this state, the interest received from the

public BchoM l \'\\wt\ must be expended in the support

and maintenance of the common schools of this Rtate.
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and no part of that fund, principal or interest, can be

used or appropriated for any other purpose or trans-

ferred to any other fund.

Section 7, Enabling Act; U. S. Stats, at

Large, 474.

T. S. Stats, at Large, 1883-1884, Chapter

20, page 10.

Sections 3, 5 and 10, Article IX, Constitu-

tion.

The State Treasurers of this state have at differ-

ent times had large amounts of the public school funds
in their hands awaiting investment in the bonds or

warrants of this state, in the manner provided by law,

and have during the time said inonevs were so held bv
them, deposited the same in the various banks of this

state and credited the interest received thereon to the

account called "interest on deposits of state funds,''

and the interest has thereafter been transferred or ex-

pended in the manner hereinbefore set forth.

In my opinion it is the imperative duty of the

State Treasurers to credit all such interest moneys to

the public school income fund, and to cease the prac-

tice of crediting the same to other funds or diverting

the same to other purposes.

What I have said by way of illustration in refer-

ence to the above-mentioned two funds is equally ap-

plicable to other funds. The interest received on de-

posits of moneys belonging to the general revenue
fund for each particular fiscal year should be credited

to or transferred to the general revenue fund of the

particular year to which it belongs and of which it is

an accretion. After the expenses of any particular
fiscal year have been paid, the interest received from
the deposits of the moneys belonging to the general

revenue fund of that year may be lawfully appro-
priated or transferred by law in tin 4 same manner as

any unexpended balance in the treasury belonging to

that particular fiscal year, but in my judgment the
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inn-rest received i>.\ the state Treasurer upon the de-

posits in banks of* moneys belonging to special funds.

which are in the nature of trust funds, and applicable

only to the payment of appropriations made in accord-

ance with the terms and provisions of the trust, which
interest represents the accretion thereof, cannot be
lawfully appropriated to other purposes or trans-

ferred or diverted to purposes foreign to the trust.

Respectfully,

I). .M. CAMPBELL,
Attorney General.

By CALVIK E. REED,
Assistant.

To Ilox. II. II. SbLDOMRIDGEj
Chairman of the Senate Finance Committee,

Capitol Building.

IN RE

RELIEF BILL.

A bill providing for compensation by the state for prop-

erty destroyed by a mob is unconstitutional, for the reason that

such claim is without previous authority of law.

State of < Jolorado,

Attorney < teneral's < Office.

Denver, Colorado, March L7, L8W

Nov Cole Bum oi

.

( lhairman of tin* I louse < Jommlttee on \p

propriattans and Expenditures of the

Twelfth Genera] Assembly,
I >env<T, < 'olorado.

Deiir sir: I am in receipt of your letter "i re

cent date, enclosing Bouse Bill No. 204, and request

ing niv official opinion upon the question irheth<
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not the parties for whose relief said bill is proposed to

be passed have a valid claim upon the state for reim-

bursement for the losses sustained, and whether the

legislature can legally appropriate money from the

state treasury for the purpose set forth in the bill.

In reply thereto, I have the honor to submit the

following:

The facts upon which the claim is predicated are

set forth in the bill itself, and are in brief as folloAvs :

In the months of July and September, 1894, a

large number of sheep belonging to the claimants were
destroyed in the counties of Garfield and Rio Blanco,

in this state, by bands of armed men acting in a

tumultuous and insurrectionary manner and in open
defiance of the law of the state. The proper authori-

ties of said counties were appealed to by these claim-

am s to protect said property, but were not able to

prevent its destruction.

A bill for the purpose of paying this claim was in-

troduced in the Eleventh General Assembly, and, a
question of its constitutionality having arisen, the

same was referred to my predecessor in office, Attor-

ney General Carr, with a request for an opinion. In
the opinion given in response to said request, it was
held that the proposed legislation was of the class in-

hibited by section 28 of article V of the state Consti-

tution, for the reason that the claim made was with-

out previous authority of law, and that therefore the

payment proposed would be simply a donation, which
is forbidden by section 34 of the same article of the

Constitution.

Opinions of Attorney General for 1897-

1898, p. 185.

The Tenth General Assembly passed a bill mak-
ing appropriations for the relief of certain settlers in

that portion of the state commonly known as the "rain
belt region," who had been rendered destitute by fail-

ure of crops occasioned by lack of rainfall. Tin 1 bill
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was by the Governor submitted to the Supreme Court
for an opinion upon its constitutionality. Upon a full

consideration <>f the matter, the court held thai the

appropriation was inhibited by section 34 of article

V of the Constitution.

In re Relief Bills, 21 Colo., 62.

Under date of February L3, 1899, in response to a

request from the Senate judiciary committee of the

Twelfth < General Assembly for an official opinion upon
the constitutionality of Senate Hill Iln;, i stated that,

in my opinion, the same was unconstitutional. Said

bill proposed to make an appropriation to be paid out

of the state treasury for the relief <>f the widows and
children who had been left destitute l»\ the death of

certain officers who were killed in attempting t<» ar-

rest a gang of outlaws. In that opinion I called at-

tention in detail to the opinions of the court and of the

different Attorneys General of this state as to legisla-

tion prohibited by sections 28 and :>i of article V of

om- ( Constitution.

It i> suggested, however, by beneficiaries under
this bill that this is a claim which is clearly distin

guishable from the other claims referred to above, and
that it is founded on previous authority of law. It is

argued that the word fmr. us used in said section 28,

is ma confined to the statute or constitutional law of

the state, hut is to he extended SI > as to include the

whole body of the law. That the law devolves upon
the state the duty of protecting the property of it^

citizens in return for payment <>t' taxes. That a fun

damental relation exists between the state and its «ii

[sens whicn Is recognised by law. and that growing
out of said relation, the duty on the one side of pro

tection, and on the other of obedience and taxpaying,

are reciprocal and legal duties, h i^ argued that the

state, having failed to effectually perform Itadntj In

the matter <!' protecting property, and In consequence
thereof the « it i/.en having suffered Inim for in
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demnity arises based on authority of law within the

meaning of the Constitution.

While it may be admitted that a state in the fun-

damental establishment of the relations between itself

and its citizens does undertake to protect the prop-

erty of the citizen, no case has been called to my atten-

tion where it lias been held, and no authority where
it has been stated, that the state goes so far as to ab-

solutely insure the safety of such property. The doc-

trine upon this subject is well stated in Levy vs. City

of New York, 1 Sandford (N. Y.), 465, 466, from
which I quote as follows

:

"It is the duty of the government to protect and preserve

the rights of the citizens of the state, both in person and prop-

erty, and it should provide and enforce wholesome laws for that

object. But injuries to both person and property will occur,

which no legislation can prevent, and which no system of laws

can adequately redress. The government does not guaranty its

citizens against all the casualties incident to humanity or to

civil society; and we believe it has never been called upon to

make good, by way of damages, its inability to protect against

such misfortunes.

There would be no end to the claims against this city

and state, if such an action as this is well founded. If a man
were to be run over, and his leg broken by an omnibus racing

in the street, he would forthwith sue the city for damages, be-

cause the corporate authorities neglected to enforce their ordi-

nance against racing and furious driving in the public streets.

So, if some miscreant, by placing a stick of timber on a railroad

track, should cause the destruction of a passenger train, with

great loss of life and limb; the legislature would be petitioned

by the injured survivors, and the relatives of the deceased, for

the damages thereby occasioned, on the ground, that the public

servants should have enforced the statute enacted against such

offenses.

There are innumerable illustrations of the application of

the principle. It suffices to say, that no government, whether

national, state or municipal, ever assumed, or was subjected to

a general liability of this description."

The doctrine of this case is, I think, correct in

principle and is well sustained by authority. The
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courts, with few exceptions, hold thai public corpora-

tions, such as towns, cities, counties, etc., arc not lia-

ble in damages for any neglect or failure in those du-

ties which arc purely governmental, unless made so by
statute. And this immunity is based upon the tact

that such corporations, in so far as they exercise such

sovereign functions as tin 4 enforcement of laws, are

upon the same footing as the sovereign state.

2 Dillon on Mini. Corp. (3d Ed.), 959.

Nor for torts or negligence of their officers.

Com'rs vs. Bish, is Colo., 474.

Com'rs vs. Ball, 22 Colo., L25.

In the case of Stephens vs, Colgan, 91 Cal., 649,

and also in Rankin vs. Colgan, 92 Id., 606, the court

held that, since the statute did not show on its face the

nature of the claim for the payment of which it pro-

vided, but simply that it was to pay a claim of the

beneficiary against the state, the court was hound t<»

presume that the Legislature, before enacting the stat-

ute, had determined that the claim was Legal and a

proper one to be paid by the state; and that the legis-

lature having so determined, and passed the hill, the

court COUld not properly go outside of the hill itself

for Information in reviewing the acts of the Legisla-

ture in passing upon the facts upon which the claim

was based. It needs no argument t<» show that the

doctrine of those cases cannot he applied to the hill

under consideration here, in its present form, for the

m that it shows clearly upon its face all the facts

Upon w hich the claim is founded.
In r n ; 1 1 1 \ of the states statutes have been enacted

making counties or municipalities Liable for property

damaged or destroyed bj mobs. These statutes have
hern held <<nisl it in tonal.

I ni imi nn m mi. ( 'orp., 959.
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It was upon such a statute that actions on ac

count of property destroyed in the Pittsburg riots

were founded. Similar actions in Illinois are also

based upon a statute.

County of Allegheny vs. Gibson, etc., 90
Penn. State, 397.

Coal Co. vs. Citv, 65 111. Appellate Ct.

Eep., 571.

There is, however, no such statute in this state,

and if there were it would not create any liability on
the part of the state which would amount to a previ-

ous authority of law for this claim.

In answer to this inquiry I might have contented
myself with calling the attention of your committee
to the opinion of my predecessor upon this same claim
above referred to. I have assumed, however, that your
request for a second opinion from this office was made
upon the theory that some new facts or authorities

could be adduced which were not before fully consid-

ered. I have, therefore, gone into the matter at length.

AYhile I fully agree with Attorney General Carr, in

that portion of the opinion cited above where he savs,

"The preamble of the bill recites a state of facts which
must appeal to the sympathy of the general assembly, or any
other body of men who are prompted by instincts of justice,"

I also agree with him in the conclusion that damages
of the character described in the bill cannot in any
view of the matter be held to constitute a claim

against the state sanctioned by "previous authority of

law," not even when the term law as used in the Con-

stitution is given the broadest interpretation con-

tended for by claimants.

Very truly yours,

D. M. CAMPBELL,
Attorney Ceneral,

By DAN B. CAREY,
Assistant.



102 BIENNIAL IMPORT

in in:

STATE BOARD OF AGRICULTURE.

The provision of the statute relating to the time of appoint-

ment of members of the State Board of Agriculture, is merely-

directory and incidental to the paramount duty of making the

appointment. The appointing power may be used at any time

before the adjournment of the Legislature.

State <>f Colorado.

Attorney < reneral's < Office.

Denver, Colorado, April 22, L899.

HON. CHARLES S. THOMAS,
Governor of the State of Colorado,

I Denver, < Solorado.

Dear Sir—] have your favor <>i' the 17th instant,

in which yon ask for my official opinion as to the

validity of certain appointments of members of the

Board of Agriculture. In reply thereto, I have the

honor to submit the follow [ng

:

The State Board of Agriculture Is constituted

and established, and the appointment of its members
provided for, by section 55, .Mills' Annotated Statutes.

That portion which relates to the appointing power
is as follow

"Tin d with the content of the

or before the third Wedneeday o! Januai h biennial eee-

embly, ehall appoint two metnben «»f thr

board to B11 t b< ir, which raoanelee

shall be s<» tin ed that .v h;iif of the appointed memben
of the board shall be practical Farm<

p let ter states i hat Vfessri P \. Amiss and
Harlen Thomas were bj yon appointed as members
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of said board, but that said appointments were made
subsequent to the third Wednesday of January, 1899.

You also state that said appointments were regularly

submitted to the Senate and by that body duly con-

firmed. You ask whether, under the Constitution and
the laws, this power of appointment may not be used

at any time prior to the adjournment of the legisla-

ture.

In People vs. Allen, 6 Wendell (N. Y.), 486, a

statute of that state was under consideration, which
provided that "the commanding- officer of each bri-

gade of infantry shall, on or before the first day of

June in every year, appoint a brigade court martial."

This court martial was not appointed until July. The
question passed upon by the Supreme Court in that

case was, whether or not, under the law, the brigade

commander had power to appoint after the first of

June, there being no appointment made under the

letter of the statute "on or before the first day of

June." It was held that the provision as to time was
merely directory and could not be construed as a lim-

itation upon the appointing power. I quote as fol-

lows from the opinion in that case

:

"So it may be said of this case, that as there is nothing in

the nature of the power showing that it might not be as effect-

ually exercised after the first day of June as before, and as the

act giving it contains no prohibition to exercise it after that

period, the naming of that day was a mere direction to the

officer in relation to the manner of executing his duty. There

is nothing in the nature of the power given, or in the manner of

giving it, that justifies the inference that the time was men-

tioned as a limitation."

The doctrine of the above case is mentioned witli

approval by the Supreme Court of Rhode Island, in

a matter entitled, In Re Census Superintendent, 15

Rhode Island, 614. The question there arose upon a
request submitted by the executive of the state to the

Supreme Court, for an opinion as to the validity of

the appointment of a census commissioner on Janu-
ary 5th, under a statute which provided that such com-
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missioner should be appointed "at least six months
previous to the date for taking the census/' which
Statute also provided that said census must be taken
on the ti rst day of the following June. In that ease

ii was held that the duty to appoint was paramount
and essential, ami that the Limitation as to time was
merely directory and incidental. The appointment
was held (o he valid.

Our statute above quoted imposes on the Gov-
ernor an Imperative and essential duty,—to appoint

members of the hoard. There is nothing in the na-

ture of that duty which prevents it from being per-

formed as well after as before the third Wednesday
in January. There is nothing in the Language of the

statute which prohibits an appointment at a later

date, and nothing which in any manner indicates that

the time mentioned was intended to operate as a lim-

itation upon the appointing power.
As stated in your Letter, your predecessors have

rarely made appointments upon this board until af-

ter the time mentioned in the statute. At Least one.

and probably both of the members who are succeeded
i»\ your recent appointees, were appointed after the

statutory time.

It is my opinion, therefore, that the provision of

i he st a

i

ute relating t<> i he time of making the appoint-

ment, is merely directory ami incidental t<> the ex

ercise of the appointing power, ami thai Buch power
ma\ properly be used at any time prior to the ad-

journment of i he Legislat ure.

your Letter requests a rcplj m>i Later than the

present date. I have made such search of the Colo-

rado authorities as I might in the limited time at m\
disposal, hut d<> not find that the question has been

determined bj our courts.

\.i\ trul\ yours,

D. m c wirr.r.u..
Attorney Qeneral.

Bj h\\ B C m:ia
VKRiKtant.
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IN RE

STATE BOARD OF EBALTH.

Creation of.

Members appointed by the Governor; Term of office.

Appropriation for.

State of Colorado.

Attorney General's Office.

Denver, Colorado, May 5, 1899.

G. E. TYLER, XI. I).,

Secretary of the State Board of Health,

Denver, Colorado

:

Dear Sir—Your favor of the 3rd instant is re-

ceived, wherein, under the direction of the State

Board of Health, you make several inquiries relative

to the appropriation made by the legislature to meet
the expenses of said board. In reply thereto, I have
the honor to submit the following:

The State Board of Health, as it now exists, was
created by an act of the legislature, approved April

15, 1893. The members are appointed by the Gover-
nor for six years, and their terms of office expire Jan-
uary 31st.

The appropriations made by the different legis-

latures, are, by the act creating said board, directed

to be expended in the manner vdeemed best by the

board for carrying out the objects for which it was
created.

The Twelfth General Assembly appropriated to

meet the expenses of the board and to pay the salary

of the secretary, the sum of three thousand dollars;

fifteen hundred dollars for the year 1899 and fifteen

hundred dollars for the vear 1900. The fiscal vear in
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this state, under provision of the statute, begins on
December 1st and ends November 30th.

1 M. A. S., Section 1854.

Appropriations arc made by the legislature for

the fiscal year in which the Legislature meets and for

the next ensuing fiscal year. The fiscal year of L899

begun on December 1st, L898.

In Re Appropriations, L3 Colo., 316, 324-

325.

Constitution, Article X, Sections 2, Hi.

In Ke Bouse Resolution No. 25, L5 Colo.,

602.

So that the appropriation made by the Twelfth
Genera] Assembly was to pay the salary of the secre-

tary and expenses of the board for the two years, be-

ginning December 1st, 1898, and ending November
30, L900.

The fact that the term of office of members of

the hoard docs not commence with the fiscal year docs

not affect the situation. The same is true of nil the

state officers and employees.

Very truly yours,

I). ML CAMPBELL,
At torney < teneral.

By DAN B. CAREY,
Assistant.
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IN RE

STATE WAGON ROAD.

Commission created by S. B. No. 116, (Session Laws of

1899, page 148) can only acquire a completed road.

State of Colorado.

Attorney General's Office.

Denver, Colorado, May 15, 1899.

Dear Sir—I am in receipt of jour official com-
munication, under date of May 12, 1899, requesting

my official opinion respecting the powers of the com-
mission, created by an act passed at the twelfth ses-

sion of the General Assembly of the State of Colo-

rado, known as Senate Bill No. 116.

The said act is entitled "An Act to provide a

state wagon road from Wagon Wheel Gap to one
mile north of the town of Creede, in Mineral county,

building necessary bridges, purchasing and covering
what is known as the Wason Toll Road and making
an appropriation therefor/' approved April 22, 1899.

This act makes an appropriation of f12,000, or

so much thereof as may be necessary "for the pur-

pose of providing by purchase and construction a

state wagon road, including the building of necessary
bridges," and the act provides that "said wagon road
and bridges shall be constructed and purchased un-

der the superintendence of the Governor, State En-
gineer and chairman of the board of county commis-
sioners of Mineral county, who shall constitute a com-
mission for that purpose."

Section 1 contains the following provision:

"Provided, that if on making a survey and estimate of the

cost of said wagon road and bridges, it is found that the amount
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herein appropriated is not sufficient to complete said wagon road

and bridges, then no part of the appropriation herein provided

for shall be used, except so much as shall be necessary to pay

for said survey and estimate, unless the Board of County Com-
missioners of Mineral County, or other responsible parties, shall

furnish to the Commission herein provided for satisfactory evi-

dence that such money shall be forthcoming on the demand of

such Commissioners, or the Contractor, on the purchase and

completion of said road and bridges."

Section <> contains the following provision:

"The State Auditor be and is hereby authorized and directed

to draw his warrant for the sum of twelve thousand dollars

($12,000), or so much thereof as may be necessary, on certificate

of the State Engineer that said road has been purchased and con-

structed according to contract."

I quote from your official communication as fol-

lows :

"The owners of the road refuse to make any conveyance or

transfer until the sum of $10,000 is paid them in cash therefor.

The commission established by the bill to carry out its pur-

poses is among others composed of the Governor and State En-

gineer, ('an this commission negotiate for the road under the

bill, leaving the subject matter of the bridge to be hereafter de-

termined? In other words, may we proceed at once to acquire

the road before receiving bids and estimates upon the bridge

construction? My own impression is that this can be done, hut

Sel reluctant to act without your opinion.'*

A careful examination of Miis act convinces me
thai the commission has qo power to acquire the

rVasson Toll Road before receiving bids and estimates

upon the bridge construction. In my opinion ii is

the duty of the commission to first make a survey and
estimate of the cos*! »>f s;ii<i wagon road and bridges,

and If ii siuiii then be found thai the amount appro
priated bj the said bill is n<»i (sufficient i<» complete

the wagon road and bridges, then n<» pari of the ap
propriation shall be expended, excepl so much thereof
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as shall be necessary to pay for said survey and esti-

mate, unless provision is made, in the manner pro-

vided by the Act, for the payment of the additional

cost of said wagon road and bridges.

The evident purpose of the legislature in passing

this act was to acquire a completed road at a total

cost to the state not to .exceed the amount of the ap-

propriation therefor, and to guard against the possi-

bility of the expenditure of state 1 moneys upon an un-

completed project.

An examination of the many bills passed at the

twelfth session of the General Assembly of the State

of Colorado, providing for the purchase or construc-

tion of wagon roads, bridges and state wells, shows
the same intent manifested by apt language in a ma-
jority thereof.

Any attempt on the part of the commission to

purchase the said toll road, without first making the

necessary survey and estimates, would, in my opin-

ion, be as contrary to the spirit of the act and as vio-

lative of the expressed legislative intent, as the con-

struction of the bridges without first making a sur-

vey of the road, or negotiating for the purchase of so

much of the said wagon road as is already con-

structed.

In my opinion, the one conclusive reason why
the commission cannot "proceed at once to acquire
the road before receiving bids and estimates upon
the bridge construction," is that the Auditor of State
has no power or authority under the act to draw his

warrant in payment therefor, until he has first been
furnished with the "certificate of the State Engineer
that said road has been purchased and constructed
according to contract."

This has been determined by our Supreme 1 Court
in a case in which the judgment of the District Court
of Arapahoe 1 county, granting a writ of mandamus
against the Auditor of State, commanding him to is-

sue his warrant in payment of the expenses of con-

structing a state wagon road, under an act very sim-
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Liar to the act in question, was reversed with direc-

tions to dismiss the petition. The Supreme Court
held in that case that

:

"The failure of the relator to comply with the requirements

of section 7 of the act is equally fatal to his recovery. In that

section the auditor is authorized to draw a warrant upon the

treasury when he receives from the one who demands it a cer-

tificate of the board that the work has been duly completed. His

power under the act is dependent upon the receipt of that cer-

tificate. He is authorized to act only on its presentation. There

can be given to him, in the discharge of his official duty in the

premises, no other sufficient evidence that the warrant has been

earned, and that anybody is entitled to it. This certificate must

be, on its face and by its terms, the act of the board which the

statute has created. The auditor, under our system, is an officer

charged with the duty of protecting the public treasury from

unauthorized drafts upon it. How far he may go in defense of

the public funds need not be determined. That he may require

all the evidence prescribed by the statute, complete in all its

formal and essential particulars, there is no doubt. He could

not do less and properly discharge his official duty. According

to the averments of the petition, no such certificate was pre-

sented, nor was one ever given to the auditor.*'

Schwanbeck vs. The People, L5 Colo., <w,

68.

Permit me t<> express my regret that the conclu-

sion at which I have arrived "it in \\\'\> case does not

coincide wit 1 1 your own present impression.

Respectfully,

D. M. CAMPBELL,
Attorney General.

Bj CALVIN i: REED,
Assistant.

To Hon. < !h mm i b B. Thow \>.

( ;«.\ ernor,

ipitol Building, City,
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IX RE

PUBLIC SCHOOL FUND.

The expense incurred by the State Superintendent of Pub-

lic Instruction in preparing and having printed blank forms,

registers and books for the use of teachers and school officers,

must be paid by warrants drawn on the Printing Fund or Gen-

eral Contingent Fund, but the same shall be charged to the re-

spective counties at cost and deducted from the amount appor-

tioned to such county at the semi-annual apportionment of the

Public School Fund.

It is the duty of the State Treasurer to transfer the amount
so deducted from the Public School Fund to the General Fund.

The expense of printing school laws must be paid by war-

rants drawn on the Printing Fund or the General Contingent

Fund.

State of Colorado.

Attorney General's Office.

Denver, Colorado, May 16, 1899.

Dear Sir—Your official communication under
date of February 18, 1899, requesting my opinion in

response thereto, was received on that date and was
as follows

:

I respectfully ask your opinion in regard to the legality

of the transfer of the sum of $1,363.93 from the Public School

Income Fund to the General Revenue of 1898 as per attached

notice from Hon. Geo. W. Temple, Auditor of State.

Some question has arisen as to whether any part of the

school Fund, Permanent or Income, can be transferred to any
other Fund under the Constitution of the State of Colorado.

Will you kindly furnish this Office, at your earliest con-

venience with an opinion on this matter, so that we may be

governed in the future in regard to the distribution of this

Fund."
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The attached official communication from the

Hon. Auditor of Slate, under date of January 12,

1899, was in the following words

:

"I hereby certify to you that I have transferred on the

books of this office, the sum of $1,363.93 from the Public School

Income Fund to the General Revenue of 1898."

In response to my written request, under date of

February 20, 1899, for further information upon
this subject, I received your communication of Feb-

ruary 21, 1899, from which I quote as follows:

"I understand that this money was used for printing blank

reports which are distributed by the Supt. of Public Instruction

to the various School Districts throughout the State." * * *

"The question in my opinion seems to be:—First, whether

or not, any part of the Public School Income Fund, can be used

by the Supt. of Public Instruction in payment of printing blanks

furnished the School Districts throughout the State?

Second, whether or not, under the Constitution, any trans-

fer of School Funds, Permanent or Income, to any other fund,

would be legal?"

The Legislature was then in session and the de-

mand upon my time was such that I was unable at

thai time to give this matter the consideration which
its Importance deserved. Knowing that it did not

necessarily call for your official action before the first

of June, I notified you that with your consent, 1 would

postpone further consideration of the matter until

after the adjournment of the Legislature. In the

meantime substantially the same questions were in-

formally presented to this office by the State Audit

Lng Board.
The statutes of this state, relating to the duties

of the State Superintendent of Public Instruction.

adopted at the first session of the Genera] Assembly
after the adoption of* the State Constitution, contain

I he following se<t ion :

ii, ii;iii have ;i • "ii "i" ; * 1 1 the count]

tipertntendenti and of the public lehooli of the state. He ihall
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prepare, have printed and furnish to all officers charged with the

administration of the laws relating to public schools and to

teachers, such blank forms and books as may be necessary to the

discharge of their duties. But he shall not copy-right such forms,

nor be directly or indirectly compensated by reason of the sale

thereof. He shall have the laws relating to public schools printed

in pamphlet form, and annexed thereto, forms for making re-

ports and conducting school business, and shall supply school

officers, school libraries and state libraries with a copy each.

Said printing to be paid for out of the printing fund on the war-

rant of the auditor, on bills approved by the superintendent of

public instruction, and attested by secretary of state."

G. L. of Colo., 1877, Section 2155.

Under the above section, the expense of printing
blank forms, books and schools laws, was paid by
warrants drawn on the printing fund. An examina-
tion of the several Session Laws of Colorado, will

show that it was the uniform practice of the legisla-

ture for many years to insert in each general appro-
priation bill a. specific appropriation for the print-

ing required by law.

In 1879 the above section was amended and now
reads as follows:

"He shall have a general supervision of all the county super-

intendents and of the public schools of the state. He shall pre-

pare, have printed and furnished to teachers and all officers

charged with the administration of the laws relating to public

schools such blank forms, registers and books as may be neces-

sary to the discharge of their duties, but he shall not copyright

such forms, nor be directly nor indirectly compensated by rea-

son of the sale thereof. All registers and blank books so fur-

nished for the use of teachers and school officers shall be charged

to the respective counties at cost, and the county superintendent

of schools shall receipt for and distribute the same among the

districts of his county as they may require; and the amount so

charged against each county shall be deducted from the amount
apportioned to such county at the semi-annual apportionment

of the state school fund; and the superintendent of public in-

struction shall certify to the state treasurer the aggregate amount
of such deductions, and the treasurer shall thereupon transfer
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said amount from the school fund, subject to apportionment, to

the general fund.

The superintendent of public instruction shall have the

laws relating to public schools printed in pamphlet form, and

annexed thereto forms for making reports and conducting school

business, and shall supply school officers, school libraries and

state libraries with a copy each. Said printing to be paid for

out of the printing fund on warrant of the auditor, on bills ap-

proved by the superintendent of public instruction and attested

to by the secretary of state."

Session Laws of L879, page 161.

2 Mills' Ann. Stats.. Section 3973.

Under the above amendment of 1 S7*.». ii is made
the duty of the state Superintendent of Public In-

struction to prepare and have printed blank forms,

registers and books, and it is provided that "all regis-

ters dud blank forms so furnished for the use of teach-

ers and school officers shall be charged to the respec-

tive counties at COSt." 1 must construe this amended
Bection to mean that not only registers and blank
books, but also blank forms, shall be charged to the

respective counties at cost.

The second paragraph of said section provides

that the State Superintendent of Public Instruction

shall have the school laws printed in pamphlet form
for distribution. After a careful consideration of this

section, construing it in the light of the said amend
nient, it is my conclusion, first, that the expense of

preparing and printing such blank forms, registers

and honks ;is may be accessary shall he paid for, in the

first Instance, by warrants drawn i»\ the Auditor on
the printing fund, but shall be ultimately charged to

tin- respective counties at cost, and the amount so

charged against each county shall i»»' deducted from

the amount apportioned t<» such county at the semi

annual apportionment of tin- state school fund.

nmi. the cost of preparing and printing tin- school

laws shall !><• paid for i>\ warrant drawn by tie- Audi

tor on tin- printing fund, but shall Dot i><- rharged
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to the respective ((unties, nor deducted from

the amount apportioned to such county at the semi-

annual apportionment of the state school fund.

Third, the State Superintendent of Public Instruc-

tion shall certify to the State Treasurer the aggre-

gate amount of such deductions on account of the ex-

pense of preparing and printing such blank forms,

registers and books, and the State Treasurer shall

thereupon transfer said amount from the school fund
to the general fund.

The General Assembly has not, at either of the

last two biennial sessions, made a separate appropria-

tion, in the general appropriation bills, for the print-

ing required by law, but has made, in the general ap-

propriation bills, a separate appropriation for the in-

cidental and contingent expenses of the several de-

partments of government and the various bureaus and
officers connected therewith and for the printing of

said departments and bureaus. I conclude, therefore,

that the printing required by the above section shall

be paid for by warrant drawn against the last men-
tioned appropriation, which is commonly called the

"General Contingent Fund," and which is under the

control of the State Auditing Board.
It follows from the foregoing that the expense

incurred by the State Superintendent of Public In-

struction in preparing and printing blank forms, reg-

isters and books, while paid for in the first instance

out of the printing fund or out of the general contin-

gent fund, is ultimately borne by the school fund, and
an amount equal to the face value of the warrants
drawn in payment thereof is transferred from the
school fund to the general fund, which is commonly
called the general revenue fund. The statute makes
no provision for the interest which must accrue on the

warrants from the date on which they are drawn to

the date on which they are called and paid, and this

interest must, therefore, be borne by the general fund,

out of which such interest is paid, without reimburse-
ment from the school fund.
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When the transfer is made from the school fund
to the general hind, the same is credited to the general

fund ms a part of the receipts or income of the general

fund for the particular fiscal year, and is not, and in

my judgment cannot, be properly credited back to the

printing fund or general contingent fund. However,
under the statute, 1 cannot see any escape from the
conclusion that the printing fund or general contin-

gent fund is to be out the amount of this expense,

which, with the exception of the interest on the war-

rants, is ultimately gained by the general fund.

The Enabling Act grants to the state of Colorado
certain sections of land in each township, to he dis

posed of in the manner therein provided, the proceeds
to constitute a permanent school fund, and the inter-

est only to he expended in the support of common
schools.

Sections 7 and 14, Enabling Act; 18 l\ S
Stats, at Large. 474.

The Constitution of this state contains the fol-

lowing provisions

:

"* * * The genera] aeeembly shall. at the earliest prac-

ticable period, provide by hiw that the Several grant* of land

iiy congress to the state shall be Judiciously located ami

carefully preserved and held in trust subject to disposal, for the

I of the respective objects for which said grant*

of land were made; and the general assembly shall provide for

the sale of said lands from time to time; ami for the faithful

application of the proceed* thereof in accordance with the term*

o\ said granU

Section in. Article I X.

public SChOOl fund of lb. I main

Inviolate and Intact; the Interest thereon onl%

in ttir maintenance of I the state, and shall be dis

tribute^ amon; and school district! of the

nil man: Sd D] la* *

i ii't. /,, in< i//'// 01
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other fund, or used or appropriated except as herein pro-

vided. * * *"

Section 3, Article IX.

In my judgment the expense incurred in prepar-

ing and printing such blank forms, registers and
books as may be necessary to enable the teachers and
officers charged with the administration of the laws

relating to public schools, to properly discharge their

duties, is an expense which may be properly paid out

of a trust fund created for the support and main-

tenance of common schools. If, therefore, the expense

is a proper charge against the public school fund, as

I believe it is, and said warrants might, in the first

instance, with proper legislative authority, be drawn
directly against said school fund for the payment of

such expense, I cannot see any legal objection to the

present cumbersome method provided by the statute

for meeting this expense, namely, that of paying the

expense in the first instance out of the printing fund
and afterwards reimbursing the state or general fund
for the amount of this expense, less interest, out of the

school fund.

The last above quoted section of the Constitution

declares that no part of the public school fund shall

be transferred to any other fund, or used or appropri-

ated, except as therein provided. In my judgment the

said statute authorizes a lawful use of the school fund,

the same being for the support and maintenance of

the common schools, and does not, therefore, amount
to such a transfer as is forbidden by the Constitution.

The transfer which is forbidden by the Constitution

is such a transfer as will amount to a use or appro-

priation or diversion of the fund for some purpose
other than the support and maintenance of the com-

mon schools. The transfer which is authorized by the

statute is by way of an indirect payment of a lawful
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expense properly chargeable to said fund, and is not

a diversion of the fund to a purpose foreign to the
trust

.

Respectfully,

D. M. CAMPBELL,
Attorney General.

By CALVIN B. REED,
Assistant.

To Bon. J. II. Fesleb,
State Treasurer,

Capitol Building, City.

in be

STATE BOARD OF INSPECTION COMMIS-

SIONERS.

The State Board of Inspection Commissioners has no au-

thority to appoint stock inspectors in excess of the number pre-

scribed by the Statute. And neither such board nor the regu-

larly appointed cattle inspectors can appoint deputies or assist-

ants and clothe them with the necessary authority to carry out

the provisions ol the stock inspection law.

State of Colorado,

A i torney < leneral's < >ffl< i

Denver, Colorado, Max L8, 1899

\ .1. IVALDRON,
Secretary of the State Board of Inspection

( tommissioners,
l >en\ it, < Jolorado.

l fear Sir :
I inn iii receipt of your let ter of Ma\

i: iili. enclosing ;i resolution adopted by your board in

r<i to the employment of stock Inspectors, in re

i»i\ thereto I have the honor i«» submit the following:
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The preamble of said resolution states that the

requirements of the law passed by the Twelfth Gen-
eral Assembly, known as Senate Bill 114, Avill make it

necessary to employ at certain seasons of the year a
greater number of stock inspectors than the ten pro-

vided for by the statutes. The question raised by the

resolution and by your letter, upon which you ask for

an official opinion, is, whether or not the State Board
of Inspection Commissioners has authority, under
the law, to appoint a greater number of stock inspec-

tors than ten, or whether it has authority to employ
deputies or assistants for said inspectors, provided at

all times it keeps within the limits of the fund pro-

vided for the payment of the salaries of said inspec-

tors?

The act of 1879, upon this subject, provides as fol-

lows :

"It shall be the duty of said board to employ competent

cattle inspectors, not to exceed six in number at any one time,

and to distribute them at such points, either within or without the

boundaries of the state, as will in their judgment most effectu-

ally prevent the illegal slaughtering or shipping of cattle.

* * *'»

Session Laws of 1879, page 179, Section 21.

The act of 1881 amends the above provision in

regard to the number of inspectors, and provides that

the board shall employ inspectors not exceeding eight

in number at any one time.

Session Laws of 1881, page 235, Section 20.

By the act of 1885 this provision was again
amended as to the number of inspectors, and by that

act it was provided that it should be the duty of said

board to employ inspectors not exceeding ten in num-
ber at any one time.

Session Laws of 1885, page 337, Section 2.

2 M. A. S., Section 4233.
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It is provided by section 42)U, Mills' Annotated
Statutes, that there shall be Levied and assessed each

year upon all the taxable property of the state, one
fifteenth of a mill on each dollar of valuation, to pro-

vide for the payment of the expense incurred in the

inspection of stock.

Section 4233, above referred to, provides that the

stock inspectors appointed by the board thereunder
shall receive for their services not to exceed the snin of

(me hundred dollars per month during the time of

their actual service. You state in your communica-
tion that the sum of twelve thousand dollars is the

sum set apart for the payment of expenses of said in-

spection. I assume that these figures, being the same
as those mentioned in the resolution of your board re-

ferred to, are arrived at by an estimate of the amount
which may he expected to he produced by the one-fif-

teenth <>f one mill tax, provided for by the statute.

The law passed by the Twelfth General Assem-
bly, referred to above as Senate Bill 1 M, makes it the

duly of all owners of cattle and horses who propose
io move such siock out of this stale, to hold the same
ai some convenient place for inspection, and requires

all persons having in charge any such stock destined

io i>e moved <>ut of the state, i<> make application
cither io the Stale Board <>r to a regularly authorised

inspector, to have such stock Inspected, naming in

said DOtice a lime and place where the slock nun be

found for thai purpose. The law also provides lhal

the inspector who le regularly applied i<» b} -

owner, or in case the application Is made to the Board
of Commissioners, the inspector who is bj them des

Ignated \'*>v that particular work, shall make an in

spection of the brands and marks of such >i<»ck. and
provide the owners or carriers of such stock with a

certificate signed i».\ himself; and also provides that

such inspector shall make a report of 'he result of

such inspection, under oath, t<» the secretary of the

Board of Inspection Commissioners at least

in thirl\ d;i\>. ;ind ol'tciu-r if required DJ

i
i,. do
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The State Board of Inspection Commissioners
is a board created by statute, and its powers and du-

ties are denned and prescribed by statute. It seems
to me quite clear that it lias no authority to employ
stock inspectors except such authority as may be
found in the words of the statute. The statutory lan-

guage in this case is clear and plain, to the effect that

said board shall employ inspectors to the number of

ten, but no more at any one time. I think that the

appointment of eleven inspectors at any one time
would be as clearly in excess of the authority of the

board as the appointment of a hundred. The legisla-

ture has from time to time recognized the necessity

of increasing the number of inspectors to be appointed
by the board. This necessity has always been met by
legislative action. It must be presumed that the leg-

islature was satisfied that the number provided by
the act of 1885, would be sufficient to carry out the

provisions of the act passed at its recent session, oth-

erwise it would have provided for an increase in the

number, as it has done on former occasions, in any
event the course of legislation upon this subject, and
the language of the statute clearly indicate a legis-

lative intent to limit the power of appointment to tin 1

number stated. The fact, if fact it be, that the law
as it stands works a hardship or inconvenience upon
stock owners or shippers, is an argument in favor of

its amendment, but cannot affect its construction.

As to the matter of appointing deputies or as-

sistants: the statute makes no provision for any such
officer. Aside from the question whether or not the

board would have the right to pay such an appointee
out of the inspection fund, provided as above stated,

I think it is quite clear that the duties of the inspec-

tor cannot be performed by a deputy. The inspector

is required to make an Inspection of the stock ami to

make and sign a certificate to the owners or carriers

of said stock, and to make a report under oath to the

secretary of the board of the result of such inspec-

tion. The law passed by the Twelfth General Assem-
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l»l v, above referred t<>, provides penalties for the fail-

ure ot owners and carriers ol stock to comply with
its provisions with reference to Inspection and with
reference to obtaining a certificate of the stock in-

spector thereon, and in my opinion a certificate made
by a deputy or assistant would not comply with the

requirements of that law.

It is my opinion, therefore, that the State Board
of Inspection Commissioners is without authority
t<> employ a greater number of stock inspectors than
that mentioned in the statutes, namely, ten, and that

neither said hoard nor said inspectors can appoint
deputies or assistants and clothe them with the power
necessary to carry out the provisions of the law upon
this subject.

Very truly yours,

I). M. CAMPBELL,
Attorney < General.

By DAN II. CAREY,
Assistant.

IN BE

PARIS EXPOSITION.

The A<ts of 1896 and L899 create two separate commit
nt this State at the World's Fair to be held in th-

Of Paris in the year 1900, the first with general l d the

I with the authority to make a display o\' the mineral prod'

urts of the Stat.' only.

State <>f < Colorado,

At tornej < teneraPs < > n i

•

Denver, Colorado, Maj 20, IS

Dear Bir I am In receipt of your official com-

munication, nnder date of Ma\ 16, 1899, in vhich \<»u

;i.|\i^.' me, thai under find i»\ virtue of tli«' provisions
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of Senate Bill No. 2 (
.)4, passed at the tenth session

of the General Assembly of the State of Colorado,

(Session Laws of Colorado, 1895, page 255), his K\-

cellency, Governor Mclntire, appointed three com-
missioners to represent the State of Colorado at the

World's Fair to be held in the city of Paris in the

year 1900; that said commissioners made a report to

the Eleventh General Assembly in the year 1897; that

during the session of the Twelfth General Assembly,
said commissioners reported to you that no appro-
priation would be required to effectuate the purposes
of their appointment, which report was communi-
cated by you to the said Twelfth General Assembly;
that the Twelfth General Assembly of the State of

Colorado passed an Act entitled:

"An Act to provide for the collection, management and dis-

play of the Mineral Products of the State of Colorado, at the

Paris Exposition in 1900; Creating a Board of Paris Exposition

Commissioners and making an appropriation therefor," Approved

April 12, 1899,

which said Act is known as House Bill No. 26G, and
that under the provisions of said Act you have ap-

pointed the five commissioners therein provided for,

who, together with the chief executive, constitute the

"Board of Paris Exposition Commissioners of the

State of Colorado."
I note your request, in the following language 1

,

for my official opinion:

"In order, however, to set at rest any question which may
arise between the two said boards, I respectfully request an

opinion from you.

1st. Whether, under the act of 1895, the commissioners

then appointed are empowered to do anything more than report

to the General Assembly of 1897 except it be to represent the

state at the fair.

2d. Whether such representation, as provided in Section

1, in any manner conflicts or interferes with the duties or au-

thority of the board created by the act of 1899? and
3d. Whether the act of 1895 is repealed in whole or in

part by that of 1899?"
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Scci ion l of the An of L895, authorizes and di-

rects the appointment of "three commissioners, who
shall be citizens of the Stale of ('(dorado, to repre-

sent the State of ('(dorado at the World's Fair, to he

held in the city of Paris, in the Republic of Prance,
in the year of our Lord nineteen hundred."

Section 2 Of said Act provides that :

"It shall be the duty of said commissioners to make such

suggestions for the proper presentation of the interests of the

State of Colorado, at said World's Fair, to the next General As-

sembly of the State of Colorado, as they may think will further

the interests of the State of Colorado."

The said Act of L895 contains no enumeration of

powers and no other specification of the duties of the

commissioners.
Section 4 of said Act provides that :

"Said commissioners shall receive no compensation, either

for services rendered, or expenses incurred in the exercise of

their duties, unless specially provided for by law.'*

Section '2 of said Act makes it the duty of said

commissioners to make suggestions for the proper
presentation of the interests of the State Of Colorado
at the said World's Fair, to the Eleventh General As-

sembly. This is the only duty which is specifically

provided for by that statute. To my mind it was the

evident intention of the legislature, at the time of the

pa88age of said ad, to subsequently enact further lei:

islation upon this subject. Doubtless it was the In-

tention to act upon the future suggestions of said

commissioners, although the legislature seems not to

have done bo.

Answering your first Inquiry, I am of the "pin

imi that the duty of reporting i<> the Eleventh Gen
era! Assembly Is hat an incident t<» their general p<>w

and duties as commissioners, ami that the dutj

of making said report is not the sole or onlj dutj 1m

I upon them i».\ "-aid act nor the limit of their
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power in that behalf, and that said commissioners,
in addition to making a reporl to the Eleventh Gen-
eral Assembly, are authorized and empowered, un-

der the said Act of L895, to represent the Slate of

Colorado at the World's Fair to be held in the city

of Paris in the year nineteen hundred. The legisla-

ture haying failed to enumerate or specify their pow-
ers and duties in that behalf, the particular manner
in which they shall represent the state is left to their

judgment and discretion, subject to the limitations

imposed by tin 4 subsequent Act of 1899, hereinafter

mentioned.
In answering your second and third inquiries, it

will be necessary to carefully examine the several pro-

visions of the Act of 1899, and to apply thereto cer-

tain well recognized principles of construction.

The said Act of 1899 is entitled:

"An Act to provide for the collection, management and dis-

play of the mineral products of the State of Colorado at the

Paris Exposition of 1900; Creating a Board of Paris Exposition

Commissioners and making an appropriation therefor."

Section 1 of said Act provides:

"That for the purpose of exhibiting the mineral resources

of the State of Colorado at the Paris Exposition of 1900, a com-

mission is hereby constituted, to be designated 'The Board of

Paris Exposition Commissioners of the State of Colorado,'

Section 3 of said Act provides that

:

"Each of the members of said board appointed by the Gov-

ernor as aforesaid shall be thoroughly familiar with the mining
industry of the State of Colorado in its several branches, with

its mineral resources."

Section 4 of said Act uives tin 1 board authority
to solicit and collect voluntary cash subscriptions and
donations from counties, towns and mining districts,

as well as from companies, corporations, associations
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and individuals, "for the purpose of preparing and
exhibiting at the Paris Exposition of 1900 a suitable

display of the mineral products of the state of Colo-

rado."

Section <i of said Act is as follows:

"The said board shall have charge of the interests of the

state and its citizens in the preparation and exhibition at the

Paris Exposition of 1900 of the mineral products of the state

collected and turned over to them by any of the organizations

of this state under the provisions of this act. and all other mat-

ters relating to the Paris Exposition of 1900. It shall communi-
cate with the officers of said exposition and obtain and dissem-

inate throughout the state through the medium of the news-

papers of the state and otherwise, all necessary and interesting

information regarding said exposition, and in general hav<

ise full authority in relation to the participation of this

state and its citizens in the Paris Exposition of 1900"

Sections 7 and 8 of said Act provide, anion- other
things, thai the secretary shall report to the Gov-
ernor upon the mineral collections, displays, ma-
terials and data collected ; thai the board shall collect

data regarding the mining industry, also maps and
photographs of the various mining sections of the

state, and "shall have authority to collect and ar-

range an exhibit of the mineral productions of the
State of Colorado, which shall be placed on exhibition
at the Talis Exposition of 1900, under the charge
ami control of the said board."

Section 11 of said ad authorizes said hoard to call

on the various state institutions for assistance in col-

lecting minerals and lor the loan of the mineral collec-

i inns of said ins! it nt ions.

Section N of said act pn rides thai "all acts ami
parts of acts in conflict here^ itb are hereby repealed."

A careful examination of the said ml «»t 1899,

together with the original lull as printed i.\ the Bouse
of Representatives, ami the amended hill as printed by

the same body, fails to disclose anj reference to any
subject other than a display of the mineral products <•!
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this state, or any authority in said exposition commis-
sioners to represent the state by any other than a

mineral exhibit, except that contained in section (>,

above set forth.

The following quotations from the authorities

clearly and accurately state the rules of statutory con-

struction to be applied to cases of this kind.

"Subsequent legislation repeals previous inconsistent legis-

lation whether it expressly declares such repeal or not. In the

nature of things it would be so, not only on the theory of inten-

tion, but because contradictions cannot stand together. The in-

tention to repeal, however, will not be presumed, nor the affect

of repeal admitted, unless the inconsistency is unavoidable, and

only to the extent of the repugnance. Implied repeals are not

favored. One statute is not repugnant to another unless they

relate to the same subject and are enacted for the same purpose.

When there is a difference in the whole purview of two statutes

apparently relating to the same subject, the former is not re-

pealed. Such is the general doctrine, in which all of the cases

concur."

Sutherland on Statutory Construction,
Section 138.

"Repeals by implication are not favored and will not be

decreed, unless it is manifest that the legislature so intended.

As laws are presumed to be passed with deliberation and with

full knowledge of all existing ones on the subject, it is reason-

able to conclude that in passing a statute it was not intended

to interfere with or abrogate any former law relating to the

same matter, unless the repugnancy between the two is not only

irreconcilable, but also clear and convincing, and following nec-

essarily from the language used, unless the later act fully em-

braces the subject matter of the earlier, or unless the reason for

the earlier act is beyond peradventure removed."

28 Am. and Eng. Knew of Law, 489-492.

"It is not enough to justify the inference of repeal that

the later law is different; it must be contrary to the prior law.

It is not sufficient that the subsequent statute covers some or

even all the cases provided for by the former, for it may be

merely affirmative, accumulative or auxiliary; there must be

positive repugnancy: and even then the old law is repealed by
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implication only to the extent of the repugnancy. If, by fair

and reasonable interpretation, acts which are seemingly incom-

patible or contradictory may be enforced and made to operate

in harmony and without absurdity, both will be upheld, and
the later one will not be regarded as repealing the others by

construction or intendment. As laws are presumed to be passed

with deliberation and with a full knowledge of all existing ones

on the same subject, it is but reasonable to conclude that the

legislature, in passing a statute, did not intend to interfere with

or abrogate any former law relating to the same matter, unless

the repugnancy between the two is irreconcilable."

Sutherland on Statutory Construction,

Section 152.

"But repeal by implication is not favored. It is a reason-

able presumption that the Legislature did not intend to keep

really contradictory enactments in the statute-book, or to effect

so important a measure as the repeal of a law without expressing

an intention to do so. Such an interpretation, therefore, is not

to be adopted unless it is inevitable. Any reasonable construc-

tion which offers an escape from it is more likely to be in con-

sonance with the real intention. Hence it is a rule founded in

reason as well as in abundant authority, that, in order to give an

act not covering the entire ground of an earlier one. nor clearly

Intended as a substitute for it the effect of repealing it. the im-

plication of an intention to repeal must necessarily tlow from

the language used, disclosing a repugnancy between its provis-

ions and those of the earlier law, so positive as to be irrecon-

cilable by any fair, strict or liberal, construction of it. which

would, without destroying its evident intent and meaning, find

for it a reasonable ftsM <>r operation, preserving, ; 't the same
time, the Force of the earlier law, and constraint; both together

in harmony with the whole course of legislation upon the sub-

Endlich on i he I nterpretal Ion of Stat utes,

Section 210.

it is the function of the Legislature to . the na-

tional win by means of statutes, it is essentia] that the

lature Should Know what is tie the law when
ite! it || alv lined that the

lature possesses such knowledge. The bun

enactment must be so p as possible, as to be
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consistent with every other which it does not in express terms

modify or repeal. The law, therefore, will not allow the revoca-

tion or alteration of a statute by construction when the words

may have their proper operation without it, but requires the

courts 'to uphold the prior law, if the two acts may well sub-

sist together.'
"

Endlich on the Interpretation of Statutes,

Section 182.

"In all matters of repeal resulting by implication, from an

affirmative act except where the intent, appearing from a design

to substitute the new law for the old, in toto, is clearly to the

contrary, it must be remembered that the repeal extends only

so far as the provisions of the statutes affecting each other are

inconsistent; the old law being, in all other respects, left in full

force and effect. Whatever portions of the old law may be in-

corporated with the new, as being consistent with the latter,

must be deemed to remain in force."

Endlich on the Interpretation of Statutes,

Section 205.

"If two statutes on the same subject are mutually repugnant

and irreconcilable, the later act without any repealing clause

operates, in the absence of expressed intent to the contrary, as a

repeal of the earlier. But even in such case, the old law is

repealed by implication only pro tanto to the extent of the repug-

nancy; and generally speaking, such parts of the prior act as

may be incorporated into the subsequent statute consistently

therewith, must be considered in force."

23 Am. and Eng. Ency. of Law, 479-482.

"Affirmative statutes which contain no reference to existing

statutes, either to amend or repeal them, import that the law-

maker has no conscious purpose to affect them, unless by con-

gruous addition. On the other hand, when there is inserted in

a statute a provision declaring a repeal of all inconsistent acts

and parts of acts, there is an assumption that the new rule to

some extent is repugnant to some law enacted before. There
is a repeal to the extent of any repugnancy in either case, but
no farther. The latter is sometimes classed with express re-

peals."

Sutherland on Statutory Construction,
Section 147.
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'"Where an act is passed covering the whole of a particular

subject or field of legislation, it is customary to insert a general

clause repealing 'all acts or parts of acts inconsistent therewith.

Such a clause is effective in repealing inconsistent enactments.

Only such acts on the same subject or parts of such acts clearly

inconsistent and irreconcilable with the provisions of the repeal-

ing act are rendered invalid, and only to the extent of the con-

flicting provisions."

23 Am. and Eng. Ency. of Law, page 477.

"If two statutes can be read together without contradiction,

or repugnancy, or absurdity or unreasonableness, they should be

read together, and both will have effect."

Sutherland od Statutory Construction,
Section 151.

"Repugnancy in principle merely, between two acts, forms

no reason why both may not stand. Nor is one statute repealed

by the repugnant spirit of another; nor for conflict with ar. un-

constitutional provision.''

Sutherland on Statutory Construction,
Section 137

The Latter pari of said section t; gives to the said

Board of Exposition < Commissioners charge of all mat-

ters relating to the Paris Exposition of 1900, and <le

clares thai said board shall "in genera] have and exer-

cise full authority in relation to the participation of

this stale and its citizens in the Paris Exposition of

1900."

At tirst blush ths might seem to have the effect

of investing the said Board of Exposition Commis-
sioners, created by the act of 1899, with full and ex-

clusive authority in relation to the representation

from the state of Colorado and its exhibit at the Paris

Exposition. The purpose and object of said act of

L899 it t«> provide for a display of the mineral pro

ducts of the state, and ;i reasonable construction of

the above language in section <*» would result in hold

iii- that the general powers therein given are limited
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by the scope of the said act of 1899, and that there-

fore the said Board of Exposition Commissioners are

invested with exclusive powers in relation to the min-
eral exhibit only. I prefer, however, to rest my opin-

ion upon safer grounds. The Constitution of this

state provides that

"No bill, * * * shall be passed containing more than

one subject, which shall be clearly expressed in its title; but

if any subject shall be embraced in any act which shall not be

expressed in the title, such act shall be void only as to so much
thereof as shall not be so expressed."

Section 21, Article V.

Our Supreme Court has held that

"So much of any act as is not directly germane to the sub-

ject expressed in the title, is without force; that the provision

* * *, is a mandatory declaration of an essential condition to

the validity of legislative enactments."

Central and Georgetown Road Company
vs. The People, 5 Colo., 39, 41.

If the latter part of the said section 6 is given a
literal construction, and it is held that the language
used gives to the said Board of Exposition Commis-
sioners general powers, then it is evidently a subject

not clearly expressed in the title of the act, and conse-

quently void.

Holding, as I do, that so much of said section 6 as

attempts to confer general powers upon said Board
of Exposition Commissioners is void, that language
cannot, therefore, be considered for the purpose of de-

termining whether or not the act of 1899 is in conflict

with the act of 1895, and would, therefore, result by
reason of the conflict in repealing the former act, and
cannot be considered for the purpose of invoking the

repealing clause in section 14.

The general purpose and scope of the text of the
act of 1899, with the exception of that part of section
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(I above referred t<>, is fully in accordance with its

title, 1 mi t the implied effect of the said Language in

section <> is not so embraced, neither is it clearly ex-

pressed in the title of the act of 1899, nor is it ger-

mane to the subject therein mentioned.

Miller vs. Edwards, S Colo., 528.

Mulnix vs. Life Insurance Co., 23 ('oh*..

71, 80.

"No repeal by implication can result from a provision in a

subsequent statute when that provision is itself devoid of con-

stitutional force. Thus, where the constitution requires the

subject of enactment to be indicated in its title, it was held that

an act was not to be deemed repealed by a later repugnant one.

whose subject-matter, however, on the point of such inconsist-

ency, was germane to nothing in its title."

Endlich on the Interpretation <>f Statutes.

Section L92, citing Miller vs. Ed-

wards, 8 Colo., 528.

"It. has been said that a repeal of all laws Inconsistent with

a statute does not affect laws inconsistent with such parts thereof

as are themselves unconstitutional and void."

Endlich on the interpretation of Statutes,

Section 192. I Note, i

"A prior statute will not be Impliedly repealed by Incoo

sistency with a subsequent unconstitutional one."

23 Am. and Eng. Bncy. of Law, page I7n\

citing Miller vs. Bdwards, * Colo.,

528.

'

When tin- unconstitutional portion of section 6 is

eliminated, tin- t\\<> acta may, in my judgment, stand

together. I therefore answer your second Inquiry i>\

saying thai the representation as provided i»\ section

I of the act of L895 in no manner conflicts with or in

terferefl with the duties or the authority of the Board
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of Exposition Commissioners created by the act of

1899. The Board of Exposition Commissioners cre-

ated by the said act of 1899 has full and exclusive

power and authority in the matter of the collection,

management and display of the mineral products of

the state, but has no authority to make any other dis-

play or to represent the state of Colorado in any other

manner at the Paris Exposition.

Answering your third inquiry, it is my opinion
that the act of 1895 is not repealed in whole, but is re-

pealed in part, by the act of 1899, and the commission
provided for by the act of 1895 is deprived, by the act

of 1899, of all power or authority over the display of

the mineral products of the state at the Paris Exposi-
tion. Respectfully,

I). M. CAMPBELL,
Attorney General.

By CALVIN E. REED,
Assistant.

To Hon. Charles S. Thomas,
Governor,

Capitol Building, City.
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IN RE
*

THE STATE HOAKD OK IIKALTII

The State Board of Health has no authority to send a spe-

cial health officer into a County or Municipality and charge the

expense of so doing to such county or municipality.

The State Board of Health, when acting in place of any

county board as provided by Section 3456f, 3 M. A. S., may incur

such expense, and such only, to be charged to the county, as

might properly be incurred by said local board to be paid by the

county.

Two members of the county board of health acting inform-

ally have no power to bind the county by a contract to pay the

expense of a special health officer sent to such county by the

State Board.

State of ( lolorado,

Attorney ( teneral'fl Office.

Denver, Colorado, May 23, L899.

(I. B. TYLER, M. ]).,

Secretary Colorado State Hoard of Health,
Denver. Colorado:

Deal- Sir Your favor of* the loth instant is re-

ceived, in which you ask for my opinion upon certain

questions therein stated, as to the authority of the

state Board of Health. In reply thereto l have the

honor to submit t he following

:

I deem it proper to Call your attention to the tact

that it is not pari of the duty of the Attorney General
under the statute to render official opinions to the

State Board of Health, and that consequently opin-

ion! bo given can be considered onlj as Legal advice.

I (pK.tr from jour let ter as follow h

i

In HUM the lo<;il h«:iltli Officers, that is. the hoard (if

County Comml do not take proptr bn



ATTORNEY GENERAL OF COLORADO. 135

an outbreak of small-pox. * * * has the State Board a right

to send in a special health officer and collect the expenses from

the county?"

The board of county commissioners of each
county in our state, is by law constituted a hoard of

health for that county, and the powers and duties of

such board when acting as a board of health, are lixed

and prescribed by Division 3, Chapter 101, page 930,

3 Mills' Annotated Statutes.

Section 351f>f, Mills' Annotated Statutes, third

volume, is as follows:

"In the event of the local board of health of any community
being unable or unwilling to efficiently or promptly abate a

nuisance, or to prevent the introduction or spread of any con-

tagious or infectious disease the State Board of Health shall

have full power to take such measures as will insure the abate-

ment of the nuisance, or prevent the introduction or spread of

disease. The State Board of Health may, for this purpose, as-

sume all the powers conferred by law on the local board of

health; or the state board of health may, at its discretion, bring

suit against or prosecute any local board of health for a wilful

failure to enforce the laws of this state in regard to health, and
the expense of carrying out such orders shall be borne by the

local board of health so failing to enforce the law."

By the provisions of the above section, it will be
seen that in a case of failure on the part of the local

board of health to take sufficient measures to prevent
the introduction or spread of smallpox, the State
Board of Health has authority to take charge of the
matter and to do what is necessary to be done in the
premises, and is, for that purpose, clothed with the

authority given by law to the local board of health.

By reference to said division 3 of chapter 101,

above mentioned, it will be seen that the local board
of health is authorized to take such measures and
adopt such regulations as shall to them seem neces-

sary for the purpose of preventing the introduction
or spread of contagious diseases endangering the pub-
lic health, and to incur certain expenses to be paid
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by the county, in the execution of the health laws and
in carrying <>ut and enforcing its own orders and reg-

ulations.

It seems quite clear, therefore, that when condi-

tions arise which, under the provisions of section

3546f, above quoted, authorize the State Board of

Health to take the matter in hand and act as the

county hoard is authorized to act, the State Board
may incur such expenses to be charged to the county,
and such Only, as the county hoard, if properly act-

ing, might have incurred and properly have had
charged to the county. In this connection it should
he noted that the board of county commissioners
when acting as a hoard of health, has do powers ex-

cept those conferred by statute upon such hoard of

health, unmodified and unchanged by the tact that

such board is at the same time a hoard of county com-
missioners.

It will further he seen, by reference to section

3546f, above copied, that the State Board has author-

ity to bring suit against or prosecute any local board
of health for wilful failure to enforce the laws of this

state in regard to health, and that, in that case, the

local hoard of health may he required to hear the ex-

penses of carrying out the orders of the State Hoard
in the premises. I do not think this section can be

construed to authorize a charge against the county,
hut must he regarded as providing a penalty for fail

ure of the members Of the local hoard to do their duty.

Section 3546e, .Mills' Annotated Statutes, third

Volume, provides that the Stale Board of Health may
cull upon the local hoard to designate a person t<» act

as health officer in the jurisdiction of said local hoard,

which officer shall then act under the advice of the

State Board. As I understand this provision, it makes
the local health officer uamed bj the local board, upon
the request of the State Board, the agent of the State

Board for the particular locality within the jurisdic

tion of said local board. Under all the circumstances.

I d<> nnt think tin- hiw authorizes the State Board i<>
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send a special health officer into a county and to

charge the expense of so doing upon the county. It

is a general rule that counties are not liable in any
case unless made so by statutory provision. The
law does not provide for a special health officer, but

it does provide for the appointment of a regular

health officer in each county or municipality, who
shall act as the agent and executive officer of the State

Board in that particular county or municipality. The
only authority given by the statute to the State Board
of Health to incur expense to be paid by the county
or municipality, is that contained in the section

above referred to, which clothes the State Board, un-

der certain circumstances therein named, with the

same authority in the suppression of disease and the

care of the public health, as is given to local boards
of health, and such authority must be exercised in the

manner prescribed by the statutes granting it in or-

der to make the county liable.

You further state that a verbal agreement was
made between your board and two county commis-
sioners of a certain county, by which the State Board
was to send a special health officer into said county
and by which the expense thus incurred was to be

paid by the county, and ask to be informed how to

proceed in order to collect said expense from the

county.

It may be questioned whether or not the county
board of health has any authority in any case, to bind

the county by such a contract. I think it is quite

clear, however, that no such authority rests in the

members of the board acting informally. While this

arrangement may have been such as would bind the

two county commissioners personally, I do not think

the county could thus be made liable.

Very truly yours,

D. M. CAMPBELL,
Attorney General.

By DAN B. CAEEY,
Assistant.
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IN RE

SPECIAL MEETING OF ELECTORS OF SCHOOL
DISTRICT.

NOTICE: A notice of a special school district meeting

which is signed and posted by the District Treasurer instead of

by the Secretary, is not for that reason invalid, though the prac-

tice is to be condemned.

Suite of Colorado,

Attorney General's < Mlice.

Denver, Colorado, May 25, L899.

HON. BELEN L. GBENFELL,
State Superintendent,

Denver, < Colorado.

Dear Madam— I am in receipt of your favor of

the 22d instant, in which yon ask for my official opin-

ion as to the Legality of a special meeting of the elec-

tors of a third-class school district, which meeting was
called in the manner stated in your letter, as follows:

•\\t a regularly called meeting of the school board all mem-
preeenl and a motion to call a special meeting was

carried by i rota ol two to one. The secretary of the district

i the notices for the special meeting, which were

then postal by th<- treasurer orm his own signature. Will the

meeting be Illegal because the notict not signed by th< i

i

in ir|ii\ thereto I have the honor to Bubmil the
follow i n

The duties Imposed bj statute upon the Bchool

district secretary are in pari as follows "The a
i;u\ of each school board simli cause written or

printed n<>ti<»- t<> i »«
• posted specifying the dai and
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place or places of such (regular) election." "The gen-

eral provisions of section 44 * * * shall be ap-

plicable to all school elections, whether general or

special or for whatever purpose held." "He shall give

the required notice of all regular and special meetings
as herein authorized."

Section 44, School Act | Section 4008, 3 M.
A. S.).

Section 46, School Act (Section 4010, 3 M.
A. S.).

Section 56, School Act (Section 4020, 2 M.
A. S.).

Section 02 of the School Act (Section 4020, 2 M.
A. S. ), provides as follows:

"In any district of the third class, the board of directors

may at any time call a special meeting of the electors of such

district, for any of the purposes specified in section sixty-two

(sixty-three) of this act, and it shall be their duty to call such

meeting if petitioned so to do by ten (10) legal voters of the

district. Notices, specifying the time, place and object of such

meeting shall be posted in three (3) public places, one of which

shall be at the place of meeting, at least twenty (20) days prior

to the time of holding such meeting."

Clearly it is by law made the duty of the 1 secre-

tary of third class districts to give the notice required

by section 62 above. The question to be determined
is, whether or not such meeting can be legally assem-
bled with authority to transact business where the

secretary refuses to perform his official duty in the

matter of giving notice. The question is one which, so

far as I have found, has never been raised or deter-

mined. An explanation of this lack of precedent in

the matter may be found in the provisions of our
school act. Under these provisions, a district secre-

tary failing to perform his official duty is liable there-

for upon his official bond, under the provisions of sec-

tion 54 of the school act. (Section 4010, 2 M. A.
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s.i Qnder the provisions of section 59 of the

school act (Section 4023, 2 M. A. S. i, his neglect or

refusal to perform his official duty works a forfeiture

of his righl to compensation, and such failure or neg-

lect, after being directed to act by a majority of the

school board, subjects him to criminal prosecution.

Tinier the facts stated in your letter, it is appar-

ent that the school hoard acted regularly under the

provisions Of section 62 above quoted, in the matter of

calling the election, and the only question is as to the

sufficiency of the notice.

A special school meeting convened without notice

or upon a notice which fails to comply substantially

with the statutory requirements, is invalid. For the

purposes of this opinion, it is assumed that the notice

in question is unobjectionable as to form and contents,

as well as in the matter of the time and place of post-

ing. The only question is, whether or not the fact

that it was signed by the treasurer of the school dis-

trict, and not by the secretary, makes it invalid. It

is quite clear from section 62 of the school act, above
set out, when construed with other portions of said

act. that the validity of special elections and the busi-

ness transacted thereat is made to depend upon the

question whether or not the electors of the district

have been pi< perly notified and given an opportunity
to lie present and participate in Buch meeting. It will

he noted that the statute, section 62 above, does not

directly provide that the notice shall he signed i>\ the

secretary, but the direction that he shall "give" such
notice unquestionably contemplates his signature

attached thereto. In my opinion, however, the m tice

should not be held to he invalid for the irregularity

alone which yon have Btated; certainly not where it

appears that no injustice was done i>\ sucfa Irregu

laritj

The method adopted of _! i \ i 1
1

•_: the notice in ques
ii< ii i^. of course, to he condemned It would seem
that ;i vigorous enforcement of the laws above referred
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to relating to delinquent officers would have a decided

tendency to prevent this question from arising in

future.

Very truly yours,

D. M. CAMPBELL,
Attorney General.

By DAN B. CAREY,
Assistant.

IX RE

MUTUAL FIRE INSURANCE COMPANIES.

A domestic Mutual Fire Insurance Association is subject to

the supervision of the Insurance Department after discontinuing

business until the affairs of the association have been settled up

and its policies then in force shall have expired.

State of Colorado,

Attorney General's Office.

Denver, Colorado, May 29, 1899.

Dear Sir—I beg to acknowledge the receipt of

your official communication, under date of May 23,

1899, which is in part as follows:

"A mutual fire insurance company incorporated pursuant to

the laws of Colorado and regularly admitted to do business in

the state by the Insurance Department thereof and in the pos-

session of a certificate of authority to that effect covering the

year 1899, advises the department, through its Vice President,

that it has decided to transact no more business; makes formal

application for withdrawal and returns the certificate of author-

ity heretofore issued.

"I beg to request an answer to the following question: Are
the responsibilities of the Insurance Department with respect

to such a company and the public concluded by the action indi-
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cated above and does such a company, having taken the action

indicated, stand to this department as if it had never been ad-

mitted to do business?"

The statutes of this state establishing an insur-

ance department for the state of Colorado, and regu-

lating insurance companies doing business therein, are

defective and incomplete, and afford the Commis-
sioner of Insurance but Blight guidance and direction

in the discharge of his duties. The insurance depart-

ment is charged with the execution of all laws in rela-

tion to insurance companies doing business in the

state of < Colorado.

Our Supreme Court has said that.

"The purpose of the legislature in providing for the organ-

ization and maintenance of a State Insurance Department was

to protect the interests of the large number of persons within

the State who patronize corporations engaged in the business of

insurance. Both joint-stock companies and mutual associations

are recognized. * * *"

Spruance vs. Farmers' and Merchants' In-

surance ( Jo., 9 < Jolo., 7:5, 70.

The Supreme Court, in the same case, in speak

ing of mutual tire insurance associations, made use of

the following Language

"They are subject to all provisions of the act that may be

found 'applicable.' They must make annual reports to the super

intepdent of Insurance, showing their assets, liabilities, moneys

red and expended, character of business, etc The superin

tendenl Of insurance has almost unlimited power in the investi

gation of th<ur attain and management."

Bpruance vs. Farmers5 and Merchants' In

sunnier ( Jo., 9 < Jolo.J 7:». 79.

While the statutes are siimi us id the powers of

the Insurance Department oyer domestic mutual ftre

iiiMimmcc associations that have discontinued busi

in this state, I am of the opinion thai the declare
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tioD by an association of its intention to cease doing
business in the state does not relieve the Insurance
Department of all responsibility in the premises, but
that the authority of the department over such associ-

ation continues to the same extent as theretofore

existing, until such time as the affairs of such associa-

tion shall have been settled up and its policies then in

force shall have expired or been cancelled.

By surrendering its certificate of authority to do
business the association deprives itself of the right to

solicit or write any new business in this state, but I

do not believe that such action on the part of the as-

sociation relieves your department of all responsibil-

ity or deprives you of all supervision over the associa-

tion. In my opinion, it is your duty to exercise the
same supervision over the association which you have
heretofore exercised under the statutes until such
time as its affairs shall be completely settled up, its

outstanding policies shall have expired or have been
cancelled, and it shall cease to do any further business

with its policy holders.

Very respectfully yours,

D. M. CAMPBELL,
Attorney General.

By CALVIN E. REED,
Assistant.

To Hon. H. H. Eddy,
Deputy Superintendent of Insurance,

Capitol Building, City.
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IN KB

BELIEF BILLS.

Payable in the order of the taking effect of the several acts.

State of Colorado,

Attorney < teneral's < Hfice.

Denver, Colorado, June 9, L899.

Dear Sir:—During our conversation of yesterday

and today I was placed, by yon, in possession of the

following facts :

The Twelfth < teneral Assembly of the state of ( Jol-

orado passed fourteen separate acts, all of the same
genera] character, each making an appropriation for

a particular purpose therein specified, and all of

which have been classified by yon for convenience as

"Relief Hills. " Ten of said acts contain emergency
clauses, and they therefore took effect Immediately
upon the executive approval thereof. The same were

approved between the L3th day of April. A. D. L899,

at 9:45 o'clock a. m. of said day, and the 29th day of

April, A. D. 1899, at the hour of 1 1 :55 o'clock a. m. of

said last mentioned day. The remaining f<mr acts

were approved between the L3th and the 20th days of

April, A. D. ls!»!>. and, being without emergency
clauses, d<> not take effect for a period of ninety days
from and after the dates upon which thej were respe<

t Ively approved.
The aggregate amount of the appropriations con

tained in Bald fourteen acts exceed tin' sum of twelve

thousand dollars, and there [fl new a surplus in the

st;it« treasury, of the revenues of the fiscal year L895,

of less than two thousand dollars; the >aid surplus.

for the said fiscal year L895, being all of the surplus
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revenues of any fiscal year now in the state treasury

which is applicable to the payment of the said "Re-

lief Bills."

One of the said ten relief bills is for services ren-

dered to the legislative department in the year 1800,

and is specifically made payable out of the revenues
of the fiscal year 1800. Another one of said ten relief

bills is specifically made payable out of the surplus

revenues of the fiscal year 1805, and the remaining
eight of said relief bills are all made payable out of

any moneys in the state treasury of the revenues of

any fiscal year, not otherwise appropriated.

In response to your request for my official opin-

ion as to the order in which the said "Relief Bills"

shall be paid, I beg to advise you that the surplus rev-

enues of any fiscal year remaining in the state treas-

ury, after the payment of all of the expenses of that

year and all of the appropriations made by the legis-

lature for that year, may be appropriated by the legis-

lature for any lawful purpose or ordered by law to

be transferred to the credit of any other fiscal year.

In re House Resolution, 15 Colo., 602.

In the payment of said "Relief Bills," assuming
that the same are for valid claims against the state,

it is your duty to draw your Avarrants in payment
thereof, for the full amount appropriated by each act,

in the order in which the same took effect, to the ex-

tent of any revenues in the state treasury availabb 1

for that purpose. The mere fact that one of said ten

acts passed with an emergency clause and is spe-

cifically made payable out of the surplus revenues of

the year 1805, does not give to that act a preference
over other acts making appropriations out of any
moneys in the state treasury of the revenues of any
fiscal year, not otherwise appropriated, but said act

must be paid, if at all, in the order of its taking effect.

It will not be necessary, at this time, to deter-

mine the order of the payment of the said four acts
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which were not passed with emergency clauses, for

the reason that there is not now sulliciont surplus rev-

enues with which to pay the appropriations made by
said ten acts which have already taken effect.

Very truly yonrs,

DAVID M. CAMPBELL,
Attorney General.

By CALVIN E. REED,
Assistant.

To Ilox. George \y. Temple,
Auditor of State,

Capitol Building, < Jity.

IX RE

THE COLORADO [NSANE ASYLUM

The office of superintendent of the Colorado Insane Asylum.

M created by the Act of 1879, is abolished by the Act of 1899,

(Session Laws of 1899. page 267), and the Board of Lunacy

Commissioners arc authorized by law to appoint a superintendent

who shall hold his office during their pleasw

State of < Colorado,

At torney < teneral's < Office.

Denver, Colorado, June 15, 189

Dear Sir I have the honor to submit the follow-

in- i-e|ii\ i(» your official communication of recent

dale, requesting m\ opinion as to the proper construe
tion to be placed upon certain provisions of Senate
Hill \... L28, entitled:

to amend an aet entitled 'An ad to Rtotablish the

ColOf)
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proved February 8, 1879, and repealing certain acts in conflict

herewith," Approved April 18, 1899.

Section 1 of "An Act to Establish the Colorado
Insane Asylum, and providing for its Location," Ap-
proved February 8, 1879, provides for the establish-

ment of the Colorado Insane Asylum.

2 M. A. S., Section 2969.

Section 2 of said act of 1879, provides that

:

"The management of said asylum shall be by a superintend-

ent and a board of three commissioners, who shall together have

full control thereof, as hereinafter provided. The superintendent

and board of commissioners shall be appointed by the governor,

and no more than one of said commissioners shall be appointed

from the same judicial district, and the superintendent shall

hold his position for a term of six years; and the commissioners

first appointed shall hold, one for six years, one for four years,

and one for two years, and afterward each commissioner shall

be appointed for the term of six years; so that one commissioner

shall be appointed and hold for the full term of six years. The
superintendent shall give a bond to the state, in the sum of three

thousand dollars, conditioned that he will honestly and faith-

fully discharge all of his legal duties according to law. The
superintendent shall be a regularly graduated physician, and he

shall reside at the asylum. He shall receive a salary of two

thousand dollars per annum, payable quarterly. The commis-

sioners shall receive a salary of six hundred dollars per annum,
payable quarterly; and they shall hold regular meetings at the

asylum each quarter, for the transaction of the business of the

asylum. The superintendent and board of commissioners shall

prescribe and publish such rules for the management of the

affairs of the asylum and its inmates as experience and observa-

tion shall prove beneficial. They shall have power to employ all

subordinates necessary to do the business of the asylum. The
superintendent shall receive and discharge all persons placed in

charge of the asylum under the provisions of this act. The board

of commissioners shall not be required to act as such until the

asylum is open for the reception of inmates, excepting as here-

inafter specified. The superintendent shall be superintendent of

construction of the asylum building, and shall have care of the



148 BIENNIAL REPORT

grounds and everything belonging to the asylum, and he shall

enter upon his duties as soon as he is appointed."

2 M. A. B., Section 2970.

I am officially advised by your communication,
thai "the term of office of the present superintendent
docs not expire until L903, while those of the present

board expire in L901, L903, and 1905, respectively."

Section 1 of said act of* L899 (Senate Bill $0.

1 ii- > > , vests the management of the asylum in a State

Board of Lunacy Commissioners, to he composed of

three members, who shall he appointed by the Gover-
nor and continued by the Senate.

Section 2 of said act of L899, provides that:

The Board of Lunacy Commissioners shall have full con-

trol and supervision of all the property and over the grounds and

buildings of the institution, and shall have the entire govern-

ment and management of the same. They shall prescribe and

publish all rules and by-laws for the management of the affairs

of the asylum and its inmates, and for the government of its

officers ;iikI employes, * * *"

Section 1 of said act of 1899, provides 'hit
:

"The commissioners shall appoint a superintendent who
shall hold his office during their pleasure, and Who shall lie a

physician, a graduate of an incorporated medical college, of at

experience in the actual practice of his prof.

and with at least five years' actual I in a hospital for

the treatment of the Insane. The superintendent shall reside

Bt the asylum and shall .udve his entire time and attention to

the discharge of his official duties and shall rocb com*

ommiasioners, aot I

the sum of three thousand dollars < * annum and main-

tenant i bond in the sum of Are thousand dol«

conditioned for the honest and Faithful disci

and performance of ins duties, said bond to be approved by the

coma * * * Provided, that aothing in this act shall

Ctlng the tenure of oil -nt super-

intendent lor to tin passage of this
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Section 8 of said act of 1S99, provides that:

"Section two (2) of an act entitled 'An act to establish the

Colorado Insane Asylum and providing for its location,' Ap-

proved February 8, 1879, and all acts and parts of acts in conflict

herewith are hereby repealed."

The said act of 1899 does not contain an emer-
gency clause, and does not, therefore, take effect un-

til ninety days after the date of the executive ap-

proval thereof.

In my judgment, the gist of your inquiry is con-

tained in the closing paragraph of your official com-
munication, which presents the following question :

"Whether the proviso to Section 4 can interfere with the

performance by the commissioners of their duty to immediately

appoint a superintendent to hold office during their pleasure, as

soon as the act takes effect?"

It may not be inappropriate, in this connection,

to say that the present management of the Colorado
Insane Asylum was the object of an official investi-

gation made by the State Board of Charities and Cor-

rections in the fall of 1898. The management of said

institution was also the object of an investigation by
a legislative committee appointed by the Twelfth Gen-
eral Assembly during its session in the early part of

the present year.

The records of the Senate of the Twelfth Gen-
eral Assembly show that said proviso was attached
to said section 4, during the final passage of said Sen-

ate Bill No. 123, through the Senate.

Section 8 of said act of 1899, contains a direct,

positive, express and absolute repeal of section 2 of

said act of 1879, which provides for the appointment
of a superintendent and a board of three commission-
ers. This repeal, therefore, operates to extinguish
tin 1 present board of commissioners and to abolish

tin 1 present office of superintendent, under the said

act of 1879.
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The meaning <>!' the phrase "Tenure of Office,"

may be determined from the following authorities:

"Tenure, in its general sense, is a mode of holding or keep-

ing. Thus, we speak of the tenure of an office, meaning the

manner in which it is held, especially with regard to time."

Black's Law Dictionary, page L161, title

"Tenure."

"The manner of holding or exercising the duties of an office;

also the duration or term of office."

Anderson's Dictionary of Law, page HUM.
title "Tenure of Office."

"Tenure of office—The word tenure, in this connection, in-

cludes the duration or term of office, as well as the manner of

holding."

25 Am. and Eng. Ency. of Law. page 948.

The word tenure in this connection means nothing more
than the right to, or the manner of holding the place."

El Parle Herriek, 78 Ky.. 23, 32.

A statute authorizing the appointment »>f com-
missioners of deeds declared thai they should hold

their offices by the same tenure as justices of the

peace; who, under the Constitution, held their offices

for four years. In construing tins statute, the court

made use of the following language:

"it w.-is contended by the couneel for the defendant thai

nn tenun ted only the manner of holding the office

;

that holding by the Bam< tenure as justicee of the peace meant

the commissioner! should hold their office In the eame

manner, and be displaced for the tame i apprehend

this i definition of ih<> term, and thai 11

Intended to Include the duration of the t. nn <>r office, In addition

to the manner <>f holding, and s<> the word is understood In the

itiitlon."

People rs. Waite, 9 Wend. |
\ \ i, 58



ATTORNEY GENERAL OF COLORADO. . 151

The only question of construction which arises,

in this connection, is the effect of the proviso to sec-

tion 4 of said act of 1899, upon the tenure of office of

the present superintendent.

Where the proviso of an act is directly repug-

nant to the purview of it, the proviso should stand
and be deemed a repeal of the purview.

Farmers' Bank vs. Hale, 59 N. Y., 53.

Sutherland on Statutory Construction,
Sections 160 and 22L

1 Kent's Commentaries, 4(>3 (14th Ed.).

"There is a distinction between the effect of a repugnant
saving clause and a repugnant proviso. Whether any sound rea-

son exists for the distinction or not, it seems to be recognized

as a settled rule. A saving clause is only an exception of a

special thing out of the general things mentioned in the statute,

and if repugnant to the purview is void. (Potter's Dwarris,

117.) The office of a proviso is more extensive. It is used to

qualify or restrain the general provisions of an act, or to ex-

clude any possible ground of interpretation as extending to cases

not intended by the legislature to be brought within its purview.

(Id., 118, note and cases cited; 1 Kent Com., 463, note a.) And
if repugnant to the purview it is not void, but stands as the last

expression of the legislature. (Id.; 23 Maine, 360.)"

Farmers' Bank vs. Hale, 59 N. Y., 53, 59.

"A saving clause in a statute is to be rejected, when it is

directly repugnant to the purview or body of the act, and could

not stand without rendering the act inconsistent and destructive

of itself. * * * But there is a distinction in some of the books

between a saving clause and a proviso in the statute, though the

reason of the distinction is not very apparent. It was held by

all the Barons of the Exchequer, in the case of The Attorney-

General v. The Governor, and Company of Chelsea Water Works
(Fitzg. 195) that where the proviso of an act of Parliament was
directly repugnant to the purview of it, the proviso should stand,

and be held a repeal of the purview, because it speaks the last

intention of the lawgiver. It was compared to a will, in which

the latter part, if inconsistent with the former, supersedes and

revokes it. But it may be remarked upon this case of Fitzgibbon,
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that a proviso repugnant to the purview of the statute renders

it equally nugatory ami void as a repugnant saving clause; and

it is difficult to see why the act should be destroyed by the one,

and not by the other, or why the proviso and the saving clause,

when inconsistent with the body of the act, should not both of

them be equally rejected."

1 Kent's Commentaries, 463
I
Uth Ed.).

"A saving clause in a statute, in the form of a proviso, re-

stricting in certain cases the operation of the general language

of the enacting clause, is not void because such proviso may be

repugnant to the enacting clause of the same statute."

Savings institution vs. Makin, 23 Maine,

360 i Syllabus i.

I do not deem it necessary, in this opinion, to

determine whether or nol the proviso to section I of

said act of IS!)!), is in fact a proviso or a saving clause

in the form of a proviso, lor the following reasons.

among others: First, it' it is a saving clause in the

form of a proviso, it does not render the act so incon-

sistent as to he destructive of itself, and it is not,

therefore, so directly repugnant to the purview of

the act as to he absolutely and wholly void : and, Sec

ond,

"The true principle undoubtedly is. that the sound Inter-

pretation and meaning of the statute, on a view of the enacting

clause, saving clause, and proviso, taken ami construed together,

Is to prevail, if the principal object of the act can iit> sceonv

plished ami stand, under the restriction of the saving clause or

proi ame li not to in- held void for repugnancy."

1 Kent's Commentaries, !«'»."> iiith Ed.),

note b, citing

:

Savings Institution vs. Makin. 23 Maine,

860.

Sutherland on Statutory Construction,

Section 221.

Endlich on tin- interpretation of Statute*,
- rtion L86
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The proviso to section 4 is in the following lan-

"Provided, that nothing in this act shall be construed as

affecting the tenure of office of the present superintendent for

causes originating prior to the passage of this act."

Had the legislature 1 omitted the words, "For
causes originating prior to the passage of this act,"

then it might have been said, with good reason, that

the proviso being directly repugnant to the purview
of the act, must stand and be deemed a repeal pro
tan to of the purview of the act, and it would have
been equivalent to a declaration by the legislature

that nothing in the act shall be construed as affecting

the present superintendent, either"as to the duration

or term of his office, or the manner of holding his

office.

The words, "For causes originating prior to the

passage of this act," are words of common use and
are to be taken in their natural, plain, obvious and
ordinary signification and import.

1 Kent's Commentaries, 462 (14th Ed.).

When these words are given their natural mean-
ing, the said proviso in no way conflicts with section

8 of said act of 1899, which, by repealing the statute

creating the office of superintendent of the Colorado
Insane Asylum, has the effect of abolishing the office.

In my opinion, the office of superintendent of

the Colorado Insane Asylum, as provided for by the

said act of 1879, is abolished by the said act of 1899,

and the proviso to section 4 of said act of 1899 does

not have the effect of preventing the Board of Lunacy
Commissioners from, at any time, appointing a su-
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peiintendent who shall hold his office during their

pleasure.

Sutherland on Statutory Construction,
sections 222, 223 and 225.

Endlich on the Interpretation of Statutes,

section 186.

Very truly yours,

I). M. CAMPBELL,
Attorney General.

By CALVIN E. REED,
Assistant.

To Hon. Chablbs S. Thomas,
Governor,

Capitol Building, City.

IN RE

INDEBTEDNESS OF STATE INSTITUTIONS.

The Governor can not, in case of emergency, authorize the

officers of any state institution to contract an indebtedness on

behalf of the institution, where such indebtedness would be in

excess of the revenues of the state for that fiscal year.

The legislature being Inhibited, by the Constitution, from

making appropriations or authorizing expenditures in excess of

the revenues, can not, by statute, lawfully empower the Governor

to authorize expenditure* by state institutions, in exceee of the

revenues of the state for any fiscal year.

state of < Colorado,

Attorney ( teneral'a < Office.

Denver, Colorado, -Inly :>. L899.

Dear Sir I have the honor to acknowledge the

receipt of your official communication, under date

of June 27, I 899, which is In pari as follows:
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"A number of the state institutions, particularly the Insane

Asylum and the University are in sore straits in consequence of

the lack of funds with which to continue in operation. Each
has been the recipient of appropriations by the last Assembly,

but the prospect for revenue with which to meet them is remote.

"I am requested by the representatives of these institu-

tions to exercise the power conferred upon me by Section 4112,

Mills' Annotated Statutes, and authorize the contraction of such

indebtedness as may be absolutely necessary for the maintenance

and support of these institutions until such time as the General

Assembly shall meet."

I note the specific request contained in your
communication for my official opinion, advising you
as to your powers and duties in the premises, and in

response thereto I beg to submit the following reply:

The statutes of this state provide as follows

:

"The various officers designated by law to control and
direct the fiscal affairs of the several state institutions, shall not,

within any year, contract any indebtedness in excess of the

amount named in any appropriation made for the support of any
state institution during that time; Provided, That in cases of

emergency, the governor may authorize the contraction of such

indebtedness as in his judgment shall be absolutely necessary

for the maintenance and support of the institution, until such

time as the general assembly shall meet. The officers of any

state institution supported by the levy of any special tax, shall

contract no indebtedness in any year in excess of 80 per centum
of the gross amount of the levy made for that year, from which

to support that institution."

Session Laws of 1887, page 411, section J.

2 M. A. 8., Section 4112.

"That it shall be unlawful for any officer of any state insti-

tution of this state to incur or contract any indebtedness for, on
behalf of, or in the name of such state institution, or in the name
of the state, in excess of the sum appropriated by the general

assembly for the use or support of such institution for the fiscal

year. Nor shall any officer of any state institution draw any
money from the state treasury unless the same shall be abso-
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lutely needed and required by such institution at the time, and

then only upon the warrant of the state auditor."

Session Laws of L889, page 380, section 1.

2 M. A. S., section 4114.

"Any person offending against the provisions of this act

shall be guilty of a misdemeanor, and, upon conviction, shall be

punished by a fine not exceeding three hundred dollars, in the

discretion of the court."

Session Laws of L889, page 380, section 2.

2 M. A. S., section 41 L5.

The statutes of this state also provide that, for

the support and maintenance of certain state insti-

tutions, there shall be levied and assessed upon all

the taxable property within the state in each year,

certain fractional mill levies, as follows:

For the "University of Colorado," one-fifth of

one mill.

L> M. A. S., section 4<i(>L\

For the '"Colorado School for the Deaf and
Blind," formerly called the "Institute for the Edu-
cation of tin* Mule and Blind," one-tifth of one mill.

L> M. A. S., section 3256.

For the "State Agricultural College," one-fifth

of one mill.

1 M. A. S.. section 36.

For the "State School of .Mines," one-tifth of one
mill.

2 M. A. s.. section 1080.

For the "Colorado Insane Asylum," one tilth of

one mill.

2 M. A. s.. section 2974.
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For the "State Normal School," one-sixth of one

3 M. A. S., section 4134b.

It must be borne in mind that the funds arising

from the said fractional mill levies are not sufficient

for the proper support and maintenance of said state

institutions, and the General Assembly, from time to

time, usually at each biennial session, makes sep-

arate specific appropriations from the general reve-

nues of the state, for the support and maintenance
of said state institutions, which said specific appro-
priations are in addition to the said mill levies. The
above named institutions, therefore, have for their

support and maintenance, not only the said mill

levies, but separate specific appropriations, in such
amounts as to the members of the General Assembly
may, from time to time, seem necessary and proper.

Mill levies are nothing more or less than contin-

uing appropriations, which are subject to repeal or

modification by any ( General Assembly. Their advan-
tages are that they relieve the General Assembly
from the necessity of making and renewing partic-

ular appropriations at each biennial session, and they
afford the several state institutions a more or less

stated, fixed and definite income. Their disadvan-
tages, in complicating and disarranging the financial

affairs of the state, are well understood by the ex-

ecutive officers of the state, and the Supreme Court
of this state has said that their abolition would
greatly simplify the administration of the financial

affairs of the state.

People vs. Board of Equalization, 20
Colo., 220, 233.

The first part of said section 4112 forbids the offi-

cers in charge of the fiscal affairs of any state institu-

tion from contracting any indebtedness, on behalf of

the institution, in excess of the appropriation made
for that institution for each particular year. This
wise provision was enacted for the purpose of pre-
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renting the officers of the stale institutions from
plunging them into debt, or from exceeding their ap-

propriation or Income for any particular year. Said
sections 41 14 and 4 1 L5, which were adopted t wo years

Later, make the same matters, which were forbidden
by said section 4112, unlawful and punishable as a

misdemeanor.
The proviso of said section 41 12 permits the < k>v-

ernor, in cases of emergency, to authorize any state

institution to contract such indebtedness as in Ins

judgment shall be absolutely necessary for the main-
tenance and support of the institution until BUCD time
as the legislature shall meet.

Report of Attorney General Carr, 1 si»7-

L898, page 68.

'

The Chief Executive must determine for himself,

in the first instance, what constitutes an emergency in

any particular case. The conclusion at which I have
arrived in this opinion renders it unnecessary for me
to attempt to give a definition of the word "emer-

gency," or to answer either of the four following ques-

tions which may arise under said statute:

Is it a case of emergency ami can the Governor
authorize a state institution i<> contract indebtedness

:

i 1 i Where an appropriation for the support of

a particular institution has been made and exceeded

before the end of the fiscal year? (2) Where, by

reason of a deficiency in the state revenues, only a

part of the appropriation \'<>v a particular state insti-

tution will be available for its use? i
."»

> Where, i>\

reason of a deficiency in the state revenues, do part of

the appropriation for a particular state institution

will he available for its use? And I ll Where the

Genera] Assembly has adjourned without makin
appropriation U>v a particular state institution, and

the failure i<> make an appropriation manifestly ar< se

either through a mistake or inadvertence, or, in conse
(pien.c ..I the rush of hiivinrs^ i i » \ : 1

1

- i : 1 1 » 1 \ attendant

upon tin- closing days of the scvsinii df the legislature,
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and not through a legislative intent to leave the said

state institution without any provision for its sup-

port and maintenance?
The last part of said section 4112 forbids the offi-

cers of any state institution supported by the levy of

a special tax, i. e., a mill levy, from contracting any
indebtedness in any one year in excess of 80 per
centum- of the gross amount of the levy for that par-

ticular year. The uncertainty as to the aggregate val-

uation which will be fixed by the several assessing

officers upon all property in this state, for the purpose
of taxation, coupled with the uncertainty as to the

amount of the particular tax which shall ultimately

be found to be uncollectable, rendered necessary the

adoption of the above provision for the purpose of

preventing the officers of the various state institutions

from over-estimating the proceeds of their mill levies,

and from exceeding the income to be derived there-

from.

During the fiscal years 1895 and 1896 the Colo-

rado Insane Asylum had a deficit of $32,818.52, and
during the same period the State Reformatory had a

deficit of $8,605.10. I am not advised as to the facts

with reference to said deficits, but I must presume
that the same arose in cases of emergency, and that the

contraction of the indebtedness was authorized by ex-

ecutive order.

The Eleventh General Assembly made separate
appropriations out of the surplus revenues of the fiscal

years 1895 and 1896 for the payment of the same.

Session Laws of 1897, page 82, Section 2.

Session Laws of 1897, page 86, Section 1.

It appears from the report of the Auditor of

State that $13,337.75 of the above appropriation for

the Insane Asylum still remains unpaid.

Biennial Report Auditor of State, 1897-

1898, page 29.

Report of Attorney General Carr, 1897-

1898, page 104*
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During the fiscal year L898 His Excellency, Gov-
ernor Adams, notified my Immediate predecessor in

(nice that there would be a deficit for that year in the

appropriations for the support and maintenance of

the Siatc Penitentiary and the State Reformatory,
and requested an official opinion as to Ins duties in

the premises, in response thereto he was officially

advised that he was empowered by said section \\\'2

to enter an executive order declaring that an emer-

gency exists and authorising the contraction of such
indebtedness by said institutions as, in liis judgment,
was absolutely necessary for their maintenance and
support until such time as the General Assembly
should meet. He was further advised that it would
be proper, after the issuance of the executive order,

for the officers of said institutions to issue vouchers
for such indebtedness, to be approved in the ordinary
way, and also to be approved or countersigned i>\ the

< liief Executive.

Report of Attorney General Carr, 1> (.»7

1898, page 68.

'

State Auditor Lowell reported to the Twelfth

Genera] Assembly that deficits should be provided for

by t hat body, as follows

:

Penitentiary 126,134.12

Reformatory 21,961

Insane Asylum 18,726.4 I

- Industrial School 1,79

Total ....$71,617.60

Biennial Report Auditor of State. 1897-

L898, page 6.

The Twelfth General Assembly passed the f« How
iii- appropriations for the payment of the deficits of

Hi\U] inst it lltioDfl :
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S. B. No. 74, for the Penitentiary, paya-

ble "out of any monies in the State

Treasury not otherwise appro-

priated" $25,704.02

S. B. No. 104, for the Reformatory, pay-

able "out of the surplus revenues

of 1897 and 1898, but if there is not

sufficient money in said surplus

revenue fund for the years 1897

and 1898" then the balance to be

paid "from any other monies in

the treasury not otherwise appro-

priated" 22,631.08

S. B. No. 143, for the Colorado Insane

Asylum, payable "out of any

monies in the State Treasury not

otherwise appropriated" 18,636.44

H. B. No. 73, for the State Industrial

School, payable "out of any monies

in the State Treasury belonging to

the revenues of 1897 and 1898, not

otherwise appropriated" 4,795.08

Total $71,766.62

There is a slight discrepancy, which I am at pres-

ent unable to explain, between the above figures of the

Auditor of State and the above amounts appropriated
by the Twelfth General Assembly.

I have been credibly informed that the said de-

ficits for the said four state institutions were each au-

thorized by executive 1 order, and I must assume that

the executive orders therefor Avere issued in conform-
ity to the above-cited opinion of my predecessor.

There is no provision of law by which vouchers
issued as evidence of indebtedness contracted by state

institutions for the purpose of covering deficits may
draw interest, and the holders thereof, who are com-
monly employes of the various state institutions, and
merchants who have furnished supplies and provisions
for the maintenance and support of said institutions,

must hold their vouchers without interest until such
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time as they may be paid l>y state warrants, regularly

draws by the Auditor of State, against appropriations
which may thereafter be made for their payment by
some future General Assembly.

The present Auditor of State lias recently in-

formed me that, in his judgment, there will be no sur-

plus revenues for the years L897 and L898, after the

payment of all of the appropriations for those years.

It follows, therefore, if the Auditor's present judg-

ment is correct, that such of the above appropriations
for the payment of the deficits of said state Institu-

tions as arc 4 specifically made payable out of the sur-

plus revenues of L897 and 1898, cannot and will not

be paid, notwithstanding the said appropriations
therefor, and if they can ever be lawfully paid la

question of some doubt, as I shall show hereafter),

it must be after another appropriation therefor has

been made by some future General Assembly. As to

such of the above appropriations for the payment of

said deficits as are made payable "out of any moneys
in the state treasury not otherwise appropriated," 1

can confidently say that there are no surplus revenues

in the state treasury of any previous year or years

which can be applicable for their payment If paid

at all "out Of any moneys in the state treasury not

otherwise appropriated,'? they must be paid out of the

surplus revenues of some future year or years, and in

the present financial condition of this state, the pros

pert of surplus revenues for future years is extremely
remote. I shall show hereafter that if there shall be

no surplus revenues \'<>v the years L897 and 1898,

available for their payment, then it is at least d<»ui>t

ful if they can ever he lawfully paid i»\ any legislative

;h I.

The Constitution of this state contains the fol

Qg proi isimis :

norm! Mtembly shall prOYlde l»y law for an annual

nfiotait, wltli oUm
• ( .r the menl tor each BmaI >•

Beet Ion 2, Art Icle X. < Jonsl ii ution.
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"It is made the imperative duty of the legislature under this

section to provide by law a tax sufficient to defray the estimated

expenses of the state government for each fiscal year."

People vs. Board of Equalization, 20 Colo.,

220, 230.

In re Appropriations, 13 Colo., 316, 326.

A command which has been honored more in the

breach than in observance in late years.

"The rate of taxation on property, for state purposes, shall

never exceed four mills on each dollar of valuation."

Section 11, Article X, Constitution.

"No appropriation shall be made nor any expenditure author-

ized by the general assembly whereby the expenditure of the

state during any fiscal year shall exceed the total tax then pro-

vided for by law and applicable for such appropriation or ex-

penditure unless the general assembly making such appropria-

tion shall provide for levying a sufficient tax not exceeding the

rates allowed in section eleven of this article to pay such appro-

priation or expenditure within such fiscal year. This provision

shall not apply to appropriations .or expenditures to suppress in-

surrection, defend the state, or assist in defending the United

States in time of war."

Section 16, Article X, Constitution.

Under the above sections of the Constitution, it

has been held by the Supreme Court of this state that

"The necessary appropriations to defray the expenses of the

executive, legislative and judicial departments of the state gov-

ernment for each fiscal year, including interest on any valid

public debt, are entitled to preference over all other appropria-

tions from the general public revenue of the state, without refer-

ence to the date of their passage, and irrespective of emergency
clauses."

In re Appropriations, 13 Colo., 326, 327,

328.

Parks vs. Soldiers' and Sailors' Home, 22
Colo., 86, 91.



164 BIENNIAL REPOJtT

Henderson vs. People, 17 Colo., 589, 590.

People vs. Board of Equalization, lM) Colo..

220, 230.

Report Attorney General Jones. 1889-1890,

pages 31-45.

Report of Attorney Genera] Maupin, L891-

1892, page 32.

Alter the payment of the expenses <>f the execu-

tive, Legislative and judicial departments of the state

government for any fiscal year, together with the in-

terest on any valid pnblic debt, all of which are "pre-

ferred," all other appropriations take effect and must

be paid in the order of the taking effect of the legis-

lative acts making such appropriations. Priority of

the date of the taking effect of the acts making appro-

priations must govern, after preferred appropriations

are discharged.

Goodykountz vs. People, 20 < Jolo., :;7 i, .'177.

Parks vs. Soldiers' and Bailors' Home. 22
Colo.. 86, 91, 97, KM). 101.

.Mill levies, which are in the nature <>f continuing

appropriations, take effect in the older in which they

were passed by the legislature, and are fixed as of tie*

date of the taking effect of the several legislative acts,

after giving preference to nil preferred appropria-

tions, or mill levies which are or may he preferred.

People \s. Board of Equalization, 20 Colo.,

220, 228, 229, 231.

In the case of appropriations of the same grade,

made i»\ separate hills bearing the same date, priori! \

must he given as <>f the time of da\ of the taking ef

f.-i i of i ii<- sei era! a<

Parks \ & Soldiers
1

and Sailors1
I l"n

Colo., 86, 101.
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"It may be competent for the legislature to provide that,

in case of deficiency, the public funds shall be pro-rated between

claimants of the same grade."

Parks vs. Soldiers' and Bailors' Home, 22
Colo., 86, 101.

The Eleventh General Assembly passed the fol-

lowing act. regulating the order of payment of appro-

priations in case the revenues of the state should be in-

sufficient to meet tin 1 appropriations made by the Gen-
eral Assembly:

"Section 1. In case the available revenues of the State

for any fiscal year are insufficient to meet all the appropriations

made by the General Assembly for such year, such appropriations

shall be paid in the following order:

First: The ordinary expenses of the legislative, executive

and judicial departments of the State Government, and interest

on any public debt, shall first be paid in full.

Second: Appropriations for all institutions, such as the

Penitentiary, Insane Asylum, Industrial School and the like,

wherein the inmates are confined involuntarily, shall be next

paid.

Third: Appropriations for educational and charitable in-

stitutions.

Fourth: Appropriations for any other officer or officers,

bureaus and boards, to be paid pro rata, if there be not sufficient

funds to pay in full.

Fifth: All other appropriations made pro rata out of the

General Fund shall next be paid from all revenues available

to meet such appropriations."

Session Laws of 1897, page 21.

In re State Board of Equalization, 24
Colo., 446, 454.

An inspection of the above act will show that the
General Assembly provided for pro rating only in

cases of a deficiency of the revenues arising in the
fourth or fifth classes. Doubtless it was believed by
that body at that time that there would never be a de-

ficiency of revenues in either of the first three classes.
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During the years 1897 and 1898 it was believed for a

time, with good reason, that a deficiency would occur
in the third elass, and thai there would be no moneys
available for the payment of any of the appropriations

falling in either of the fourth or fifth classes. This

doubtless led to the passage by the Twelfth Genera]
Assembly of House Bill No. ol4, by which the third

paragraph of the above act was amended to read as

follows

:

'Third. Appropriations for educational and charitable in-

stitutions; Provided, That in case there is (are) not sufficient

revenues for any fiscal term to meet in full the appropriation for

educational and charitable institutions, after providing for the

necessary amounts appropriated according to paragraphs first

and second of this act, then in that event whatever there may be

to apply on account of said appropriations for said educational

and charitable institutions, shall be distributed among all of said

institutions appropriated for (under this clause of said act) pro

rata according as the amount appropriated for each of said in-

stitutions shall bear to the total amount available for all of said

educational and charitable institutions for said fiscal term."

Session Laws of 1899, page LM.

The effect of the above statute is, in event of a de-

ficiency of the revenues, to create a different classiti-

cation and to authorize a different order of payment
<>f appropriations from that fixed by judicial decision
in the absence of a statute fixing the order of payment
in such cases.

I have been recently informed by the Honorable
Auditor of State that, according to the best estimate
of the probable revenues of the state for the fiscal

years L898 and L900, which he is now able I" make.
there will he no money wlmtever to pay any part of

the specific appropriation for the state University,

amounting t.. si 10,000.00 I
ll. B. No. 207 I, for the tis

« ;ii years 1899 and L900, or any part of the specific ap
propriation made by the Twelfth General Assembly
for the support ami maintenance of anj of the educa-

tional or charitable institutions of this state for said
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years, and that it is his present judgment that there

will be a deficiency in the second class, which em-
braces the appropriations for the support and main-
tenance of the Penitentiary, Reformatory, Industrial

School, Insane Asylum and other institutions where
the inmates are involuntarily confined. In short,

there will be sufficient moneys with which to pay the

first class and almost all of the second class, but no
moneys with which to pay any appropriation falling

in the third, fourth or fifth classes.

The Colorado Insane Asylum received at the

hands of the Twelfth General Assembly a specific ap-

propriation, in addition to its mill levy, of $50,000.00

for the fiscal years 1899 and 1900, for general sup-

port and maintenance, not more than $30,000.00 of

which is made available for the fiscal vear 1899. (S.

B. No. 143.)

The Honorable Auditor of State has recently in-

formed me that the said $30,000.00 for the fiscal year
1899 was exhausted during the first six months of the

present fiscal year. All of the moneys, in addition to

the said $30,000.00 available for the support of the

Insane Asylum for the fiscal year 1899, are such as

may be derived from a possible anticipation of its mill

levy for the year 1899, and I have been credibly in-

formed that this sum, if received, will not be sufficient

for the reasonable support and maintenance of that

institution until the close of the fiscal year 1899, on
November 30, 1899. If the said institution is not per-

mitted to anticipate its mill levy for the current fiscal

year, then it is without a dollar for its support and
maintenance from the present time until November
30, 1899.

Owing to the inadequate provision made by the

General Assembly for the support and maintenance
of the Insane Asylum, that institution has been con-

fronted in the past, as I have shown above, with suc-

cessive deficiencies in each successive biennial period.

In 1897, at the urgent request of the officers of that
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institution, the Auditor of state requested an opinion

from my predecessor as to whether or tint the Insane
Asylum could lawfully anticipate its mill levy. 1

may stale here, upon the information of the Auditor
of State, that prior t<> that date all funds derived by
said six slate institutions from their respective mill

Levies were cash funds, and no warrants were drawn
against the same until the tax Levied had been col-

lected and the money was in the state treasury. Un-
der this practice, all warrants drawn against the said

mill levies were cash warrants and were paid immedi-
ately upon presentation out of the moneys then in the

state treasury, hut the moneys so derived from the

said mill levies, which were then in the stale treasury
ami available for the payment of cash warrants drawn
thereon, were derived from the levy of the tax of the

preceding year, it being well understood that, under
our revenue system, the taxes levied in any one par-

ticular year are not paid by the taxpayer, and conse-

quently do not reach the state treasury, until the fol-

lowing year.

My predecessor held that said institution might
lawfully anticipate its mill levy; that the State Audi-

tor might issue warrants against the fund to be de-

rived from the mill levy during the year in which the

levy was made, and which would heat- Interest at the

rate Of six per cent, per annum until the date of their

payment, which would necessarily be some time the

follow inn year.

Report of Attorney General Carr, L897

L898, page 104.

Without discussing, or even questioning, for the

purpose of this opinion, the soundness of the above
opinion as ;i matter of law, it seems to me that It was
;it least bad policj to establish the precedent of allow

Ing ;i state Institution to anticipate its mill levy and

issue lime warrants bearing interest in place of cash
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warrants as theretofore. The present Auditor of

State has not, I believe, as yei determined whether
or not he will allow the said institution to continue

the anticipation of its mill levy for the future, or force

it hack t<» a cash basis. If he should adopt the Latter

course, then the institution will not receive the bene
iii <>1" its mill levy until the year 1900, at which time
the levy for the year 1899 will have been collected and
covered into the state treasury. The institution hav-

ing already anticipated its income from its mill levy

for the year 1898, during the year 1898, it cannot, as

heretofore, avail itself during the year 1899 of the pro-

ceeds of the taxes which were levied in 1898, and
which would now i 1899

I
he in the state treasury and

available for its use, had it not anticipated its levy

last year.

Under the above cited constitutional provisions,

it has been repeatedly held by the Supreme Court of

this state that the General Assembly is inhibited in

al»s« .lute and unqualified terms from making appro-

priations or authorizing expenditures for the ordinary
expenses of the state government, in excess of the

total tax then provided by law and applicable for such

appropriations and expenditures, unless that body
shall provide for levying a sufficient tax within the

constitutional limits to pay the same within such fis-

cal year.

In re Appropriations, 13 Colo., 316, 322.

Parks vs. Soldiers' and Sailors* Home, 22

Colo., 86, 91.

In re Continuing Appropriations, 18 Colo..

192, 193.

Institute vs. Henderson. 18 Colo.. 98, 105.

In re Hoard of Equalization, 21 Colo., 446,

ir>n.

People vs. Scott, 9 Colo., 422, 430.
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It has been further held thai such excess appro-
priations are absolutely void and thai

"They create no indebtedness against the State, and entail

no obligation, legal or moral, upon the people, or upon any future

General Assembly."

In re Appropriations, 13 Colo., 316, 323,

324, 328.

Parks vs. Soldiers' and Bailors' Some, 22

Colo., 86, 91.

Henderson vs. People, 17 Colo., 589, 591.

In re Loan of School Fund, 18 Colo., 195,

200.

Legislative Appropriations, L9 Colo., 58,

62.

People vs. Board of Equalization, 20 < Jolo.,

220,231.

"What we have said of the legislative department in respect

to making appropriations or authorizing expenditures in excess

of constitutional authority applies with equal force to the execu-

tive department in recognizing or dealing with legislation affect-

ing the public revenues."

Iii re Appropriations, 13 Colo., ->n;. 325.

Parks vs. Soldiers' and Bailors' Some, 22

Colo., 86, 91.

In Bpeaking <>f Sections 1 1 and 16 of Article X <>t'

the Constitution, the Supreme Court of this state has
used i his language:

"Taking tin- proyiiioni <>t" the t w » sections together, the

Intention would Men t<> be that the annua! itnte tax ihoold meet

the annual state expenditui

People vs. May, (

.» Colo., 80, 92.

I n iv Loan of School Fund, 18 < "«>ln.. 195,

200.
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Casual deficiencies of the revenue may be law-

fully provided for to the amount of f100,000.00.

Section 3, Article XI, Constitution.

In re Contracting of State Debt, 21 Colo.,

399.

In re Casual Deficiency, 21 Colo., 403.

The limit of casual deficiency bonds was reached
by the issue of 1895, and no further relief can be had
in that way.

Session Laws of 1895, page 178.

"No appropriation in excess of the constitutional limit, as

above explained, can thus [by Casual Deficiency Bonds] be pro-

vided for."

In re Appropriations, 13 Colo., 316, 325.

Under our financial system it cannot be positively

known, in advance, what the revenues of the state will

be for a particular year. The amount of the revenues
cannot be estimated with certainty until September,
when the abstracts of assessment from the several

counties are in the hands of the Auditor of State, when
all equalizations have been made and completed, and
the valuation of all property in the state has been
fixed for the purposes of taxation.

A reasonably accurate estimate of the probable
revenues of the state for any particular biennial period

may be made, and is required by law to be made by
the Auditor of State previous to the meeting of the

General Assembly in biennial session.

1 M. A. S., Section 1820.

There is no absolute criterion by which it can be

positively known, at the date of making the appro-

priations by the legislature, whether such appropria-

tions will be in excess of the revenues of the state for

a particular biennial period. The General Assembly
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must exercise its own judgment in the first instance,

but this judgment should be guided by the reasonable
estimates of the Auditor of State and the committees
of the General Assembly. If by reason of error of

judgment, or for any other cause, appropriations are
made in excess of the revenues, such appropriations
are mere nullities.

In re Appropriations, L3 Colo., 316, 323,

324.

The estimate of the retiring Auditor of Slate, to-

gether with, the subsequent estimate of the present
Auditor of State, shows that the Twelfth General As-

sembly, by its appropriations, exceeded the revenues

of the state for the fiscal years 1899 and 1900 by a

Large sum, probably as much as $500,000.00, and that

there will be no revenues available with which to pay
any of the appropriations falling within either the

third, fourth or fifth classes, with a probable shortage
in the second class.

All of the appropriations made by the Twelfth

Genera] Assembly, which are payable out of the rev-

enues of the fiscal years 1899 and 1900, and which

Bhall hereafter he found t<» he in excess of the actual

revenues of the state for thos<' years, are absolutely

void. Dnder these circumstances it is manifest that

the General Assembly, if now in session, could make
no lawful additional appropriation \'<v the support

and maintenance of the Insane Asvliim, or the State

I

'

ni\ ersity, or for any ol her purpose, without first pro-

viding additional revenues sufficient in amount to

i, i<<t tin same, ami any such appropriation, if made
without first providing additional revenues sufficient

in amount t<» meet the same, would be absolutely null

and void. The legislature being Inhibited i»\ the Con«
siitution from making appropriations or authorising

expenditures in excess i f the revenues, it follows ;i^

;m elementary proposition that the legislature cannot,
i.\ statute, lawfully empower the Chief Executive t-»

authorise expenditures in excess of the revenue.
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My conclusion is, that any action by the < Jhief Ex-
ecutive at the present time and in the present condi-

tion of the state finances, under section 4112, author-

izing any of the state institutions to contract an in-

debtedness for necessary support and maintenance,
would be an authorization by the Chief Executive to

contract an indebtedness in excess of the revenues of

the fiscal year 1899, and such indebtedness, so con-

tracted, would be absolutely void and would entail no
obligation, legal or moral, upon the people, or any
future General Assembly, to pay the same.

Keport of Attorney General Engley, 1893-

1894, page 386.

The officers of the several state institutions are

forbidden by statute, under penalty, to create any in-

debtedness in excess of the appropriations for their

respective institutions, and under the present condi-

tion of the state finances, not only the Chief Executive,

but the legislature, are equally powerless to create an
additional indebtedness for any state institution or

for any other purpose, until such time as the legisla-

ture shall first provide, by law, for additional reve-

nues, sufficient in a mount to meet such additional in-

debtedness.

It is apparent from what has been said above that

any indebtedness which the Chief Executive might,
under the present circumstances, authorize a state in-

stitution to contract, would be absolutely void, and
would create no legal or moral obligation upon the

state to pay the same. The Constitution provides that

''No bill shall be passed * * * providing for the

payment of any claim made against the state without
previous authority of law."

Section 28, Article V, Constitution.

The above provision would prevent the legisla-

ture from subsequently passing a relief bill for the

purpose of paying any such indebtedness contracted,
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not only without previous authority of law, but in

defiance of the constitutional provision which forbids

the contracting of any indebtedness in excess of the

revenues.

The conclusion at which I have arrived renders it

unnecessary for me to answer your specific inquiries

with reference to your powers and duties under said

section 41 12.

The bonded indebtedness of this state alone

amounts, at the present time, to $!M)3,o00.00, or nearly

one million dollars. Upon this bonded indebtedness
the state began paying interest in the \ear 1890 to the

amount of $2,625.00, and the interest has steadily in-

creased each year with the increasing amount of the

bonded indebtedness, until in the year L898 it

amounted to the sum of s:>S,LM 0.00. Annual levies

must be made for the purpose of providing for the

payment of the principal of the said bonded indebted-

ness, beginning in the year L899 and continuing each

year, with the exception of the years 1910, 1911 and
L912, to the year 11)22. To provide for the payment of

the bonded indebtedness of the state, both principal

and interest, for the next eight years, will require

levies to be made as follows

:

1899 1900 1901 1902

$ 68,240.00 $ 98,240.00 $158,240.00 $15S .:

1903 1904 1905 1906

$158,240.00 $128,240.00 $129,715.00 $ 61,840.00

After the year 1906 the necessary annual levies

will gradually decrease in amount to the year L922,

when the hist of the present bonded indebtedness of

the state will have matured.
\ni only is it imperatively necessary for the

Genera] Assembly to provide additional revenues for

the purpose of meeting the now rapidly maturing

bonded indebtedness of the state, which must be paid

when due, there being no provision \'*>v refunding the

same, but another fact must not be lost Bight of,
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namely: This is a growing young state, and its grow-
ing state institutions, educational, charitable, penal

and reformatory, necessarily require increased appro-

priations for their maintenance and support.

In the year 1893 the total valuation of all taxable

property In the state Avas $238,722,417.00. In the year

1898 the total valuation of all taxable property in the

state was $192,243,080.00, the decrease in valuation

for five years being $40,479,337.00, or over 20 per cent.

The Constitution limits the levy for state pur-

poses to four mills on each dollar of valuation. The
decrease in the revenues of the state, consequent upon
the decreased valuation, amounts, at four mills on
each dollar of valuation, to $185,917.35 in each year.

It needs no argument to convince any person that with
rapidly increasing obligations the state cannot long
remain solvent in the face of such decreasing reve-

nues.

During the past four years the state has been able

to meet its obligations only by reason of the unex-
pected increase in the amount of receipts in the Secre-

tary of State's office consequent upon an enormous
increase in the number of articles of incorporation
filed, and by reason of the increased receipts in the

insurance department consequent upon the imposition
of a heavy tax upon insurance companies.

During the years from 1893 to 1898 the total val-

uation of railroad, telegraph and telephone property
in this state, as fixed by the State Board of Equaliza-
tion, remained substantially the same, and has been
largely increased for the present year. All of the de-

crease in the total valuation has, therefore, been made
by the several county assessors.

Prior to the year 1891 the statutes of this state

provided that the levy in any county for ordinary
county revenue, including the support of the poor,

should not be more than 10 mills on each dollar of

valuation.

2 M. A. S., Section 3768.
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In said last-mentioned year the limit was re-

moved.

Session Laws of L891, page 289, Section 1.

Session Laws of L891, page 1 12, Section 4.

From the pear L893 to the pear L898 the aggre-

gate valuation of property in this state, as fixed by tin 4

several county assessors, lias steadily decreased, while

the mill levy for ordinary county revenue, Including

the Support of the poor, has increased until in the year
L898, in some of the counties, the mill levy was as fol-

lows: L5, L6, 17, is, 26 ami 43 mills respectively.

It is apparent that there is some connection be-

iween the increased county levies ami the decreased
valuations. The decreased valuations are offset and
the growing needs of the counties are provided for by
an enormous increase in the mill levies for county pur-

poses.

The total county levy for all purposes in some of

the counties of this state, for the vear 1898, was as

follows: 27, 30$, 35J, 39, 10 1-10, l'l 9-10, 13, 43£, 17.

\s\ and 57| mills respectively.

The total levies for all purposes, Including state,

county, school and municipal, in some of the counties
in this state, run from 10 to 90 mills on the dollar. < >f

this levy the stale receives but four mills for all pur-

poses, Including the support of the slate institutions.

It is apparent that the burdens of taxation are not for

State purp ses, and that the taxpayer does not have
cause to complain of his taxation for stale purposes,
imt rather for county, school ami municipal purposes,
more especially county purposes.

All of the above figures have been obtained from
the records in the office of the Auditor of Slate.

The financial condition of this state has been
steadily growing worse for the past twelve or fifteen

yean Well informed persons have, for the past se^

eral years, foreseen financial disaster for the state, and
have predicted tin' earl} coming of the < risis which it

^••<-ii,^ has been reached at the present time.
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There is one remedy for the financial ills of the

state, and only one, namely: the legislature must
provide increased revenues for the state. The en-

lightened public sentiment of this state will not tol-

erate a proposition to close the doors of the educa-

tional and charitable institutions of the state, of

which the people are now justly proud, and a spirit

of humanity will prevent the inmates of institutions

where they are involuntarily confined, as for exam-
ple, the Penitentiary, Reformatory and Insane Asy-
lum, from suffering from the want of food, clothing,

fuel, and the common necessaries of life. To close

these institutions is simply out of the question.

In conclusion, I beg to call your attention to the

following language of the Supreme Court of this

State, in a case decided in Jul}T

, 1898

:

"In view of something said in oral argument, we may be

permitted to add what may not be inappropriate, though not

strictly germane to the specific interrogatories. We are not un-

mindful of the constantly increasing seriousness of the state's

financial condition, and of the desire of the executive officers

directly charged with the duty of conducting the various depart-

ments and institutions to secure revenue for their reasonable

support. The mill rate which the legislature may authorize to

be levied for all state purposes is fixed by the constitution. The
valuation of the taxable property, as returned by the county

assessors, is gradually decreasing, whereas every intelligent per-

son knows that the actual value is increasing. The expenses of

the state government, and of the various state institutions, are

growing, and sinking funds for the payment of the interest and
principal of our bonded debt must be provided for if we are to

maintain our credit; but, under present conditions, this can not

be done without encroaching upon other fixed mill levies, and
still further crippling our state institutions. Unless the general

assembly gives relief (which, unquestionably, either directly or

indirectly, is within its power), there is nothing less than finan-

cial disaster ahead. To keep piling up debts without any pro-

vision for liquidation is unwise policy, and it is time to stop.

These are not idle words of an alarmist. They are measured and
deliberate expressions, warranted by the facts. It is not our

province to legislate, but the startling disclosures which the

governor's communication contains justify us in saying that one
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effectual remedy (we do not say there may not be others) the

general assembly may furnish. A law, containing suitable pro-

visions for its enforcement, might be passed restricting the

boards of county commissioners to a low mill levy in providing

for the support of county, municipal, and district government

for public schools. If the county assessors should still refuse to

perform their plain duty, as the communication claims they do

now. but persist in violating their oath by assessing property at

less than its full cash value, the county commissioners would be

obliged to increase their valuations of taxable property in order

to meet local expenses, and thus the state would get the benefit

of the increased valuation for state purposes. * * * The lim-

itations of the constitution apply to the judicial as well as to

the other departments of government, but apparently this is

sometimes overlooked, when the nature of these appeals is con-

sidered. The remedy for the* evils from which the state suffers

lies with the legislature, which, in our judgment, it may give,

and still observe all constitutional limitations."

In Re Assessment of Property by State

Board of Equalization. 25 Colo. 296;

53 Pac. (Colo.), 1056, 1057, 1058.

Respectfully submitted,

D. M. CAMPBELL,
Attorney ( General.

By CALVIN E. REED,
Assistant

To Bon. Charles s. Thomas,
I tovernor,

Capitol Building, City.
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IN RE

CORPORATE NAMES.

The Secretary of State is forbidden, by statute, to receive

or file certificates of incorporations for two domestic corpora-

tions bearing the same name.

State of Colorado,

Attorney General's Office.

Denver, Colorado, July 14, 1899.

Dear Sir—I have the honor to acknowledge the

receipt of your official communication of recent date,

which is as follows:

"I desire for use in this office to have a written opinion upon
the following question:

The Canon City and Cripple Creek Railway Company filed

articles of incorporation in this office September 6th, A. D. 1892

at 3 o'clock, P. M.

A request is made upon me this day for the filing of an

incorporation by the name of The Canon City and Cripple Creek

Railroad Company.
Now, what I desire to know does the last name conflict with

the former filing and can I, and shall I accept the name of The
Canon City and Cripple Creek Railroad Company for filing in

this office?"

The particular statute of this state which con-

trols your official action in matters of this character,

is as follows:

"When the certificates shall have been filed as aforesaid,

the secretary of state shall record and carefully preserve the

same in his office, and a copy thereof duly certified by the secre-

tary of state under the great seal of the state of Colorado, shall

be evidence of the existence of such a company, but no certificate
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shall be filed Of rt'criml far two corporations bearing the same
/HI >/>

1 M. A. S., section 47o.

Under the above Btatute, von are forbidden to

receive or tile certificates of incorporation "for two
corporations bearing the same name" It certainly
cannot happen tliat certificates of* Incorporation for

two proposed corporations bearing ///< same mi me,
will be tendered to you for filing at the same instant

of time. If, at any time, a certificate of incorpora-

tion is tendered to von for filing, and upon an exam-
ination of the records in your office you timl that the

same name has been adopted by a previous filing, you
must reject the tender and decline and refuse to tile

the certificate.

The State vs. McGrath, 92 Mo., 355, 356.

If the name is not (he s<nn< as that of some cor-

poration whose certificate of incorporation lias been
previously filed in your office, then the above statute

allows you no discretion whatever, and you must re-

ceive and file the cert iticate.

The evident purpose of the ahove statute was to

prevent confusion in the records of your office, and
to guard againeri mistakes on the part of the public

consequent upon the existence of two or more cor-

porations in this state bearing the same name.
You will observe that the above statute deals

only with domestic corporations and not with foreign

corporations. The latter, before they are authorized
or permitted to do any business in this state, arc re-

quired t<» make certain filings in your office.

:: M. A. S., section 199.

1 .M. A. S., sc-iions 500 and 501.

flection in. Article XV, Constitution.

It is immaterial, therefore, that two or more for

. i-ii corporations seeking to make filings in your office
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should bear the same name, or the same aame as that

of some domestic corporation, whose certificate of in-

corporation may have been previously filed in your
office.

It certainly cannot be a matter of any difficulty

to determine whether or not the name of a proposed
corporation whose certificate of incorporation is ten-

dered to you for filing, is identical with that adopted

by a corporation whose certificate of incorporation

has been previously filed in your office, and yet,

strange as it may seem, the question as to whether or

not two names are identical, where there is a change
of a single word in the name, has been submitted to

this office for oral opinion, by your various clerks and
employees, and those of your predecessor, on an aver-

age of at least once each four weeks, for two and one-

half years past. It is unnecessary to add that the

opinions expressed by this office, upon the above ques-

tion, have always been the same. I am very glad,

therefore, to have the opportunity of furnishing you
with a written opinion upon this question, in order
that the same may, as you suggest, be kept on file in

your office, for your guidance and that of your several

subordinates, as well as those of your successors in

office.

It seems clear to me that where there is a change
of a single word, the two names are not the same or
are not identical. For twenty-two years, and ever
since this territory became a state, your office has
received and filed certificates of incorporation of hun-
dreds of incorporations where there has been a dif-

ference of but a single word in the name. All of the
principal railroads in this state have, at some time
during their existence, reorganized and reincorpor-

ated by changing their name from "railroad" to "rail-

way," or vice versa; there being no other change in

the name, and their certificates of incorporation have
been received and filed in your office. Permit me to

suggest, therefore, that a change in that behalf, by
executive ruling, at this late day might be ill advised.
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The nisi prius courts in this state have fre-

quently non-suited the plaintiffs or quashed the sum-
mons where the complaints were brought against a

"railroad" company and the summons was served

upon the officers of a "railway" company, or vice

versa. Such rulings, therefore, are authority for the

proposition that in such cases the names are not the
same.

Under the letter of the statute you are forbidden
to receive or file certificates of incorporation for two
corporations bearing the same name, and it can make
no possible difference that the corporate existence of

one corporation appears to have expired by limita-

tion of time. The name still remains as a permanent
part of the records of your office. Under our exist

Lng statutes, such a corporation may have a right to

extend its corporate existence, and in addition to this,

there is no way in which you can be officially advised

that the affairs of the corporation, the term of whose
existence appears to have expired by limitation of

time, have been settled up, and that said corporation
has ceased to exist for all purposes.

The following section of the statutes of this

state, after providing the manner in which domestic
corporations mav change their name, contains the

following proviso:

"That in changing the name of any corporation, under the

provisions hereof, no name shall be assumed or adopted by any

corporation similar to, or liable to be mistake* for, the name of

any other corporation, organized under the laws of this State,

or of the laws of the territory of Colorado, * * *"

1 M. A. S., section 625.

Under the above section, von are, in mv judg-

ment, rested with an official discretion to determine
whether or not the mime assumed or adopted W sim-

ilar to, or liable to hr mistaken for, the name of am
other existing domestic corporation.

l Thompson on Corporations, sections 298
and 1MMI.

The State vs. KcGrath, 92 Mo.. 355. 358.
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This discretion, however, can only be exercised,

under the statute, in the case of a change of the name
of a domestic corporation.

Kespectfully,

D. M. CAMPBELL,
Attorney General.

By CALVIN E. HEED,
Assistant.

To Hon. Elmer F. Beckwith,
Secretary of State,

Capitol Building,

Denver, Colorado.

IN RE

INSURANCE COMPANIES.

The "Special Adviser's Contract," is a contract with an

agent of the Company for the performance of services. It is

separate and distinct from any contract of insurance issued by

the Company, and is not, upon its face, a special insurance con-

tract. It is an instrument which may be used in such manner
as to violate section 2232 of Mills' Annotated Statutes.

State of Colorado,

Attorney General's Office.

Denver, Colorado, July 17, 1899.

Dear Sir—I have the honor to acknowledge the

receipt of your official communication of recent date,

with enclosures, in which you advise me that com-
plaint has been made to your department that The
State Life Insurance Company, a mutual life insur-

ance company, organized under and by virtue of the

laws of the State of Indiana, is violating the statutes
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of this state (special reference beini* made 4 to 1 Mills'

Annotated Statutes, section 2232), in the issuance of

a certain "Special Adviser's Contract," ;ln<1 1 quote
from your communication as follows:

"It is contended that the issuance of these contracts gives

to certain members (policy holders) of the company privileges

not accorded to all, and therefore, destroys the mutuality of the

company. * * *

"In view of all the complaints made and the constant citing

of the action of the Commissioner of Insurance of Indiana, I

feel it incumbent upon me to ask you, as the legal advisor of

this department, whether the issuance by this company of such

a contract as I have enclosed, marked, with the application.

1 & 2, is in violation of the law of this State?"

The application for appointment as Special A<1

viser contains the following:

"I hereby stipulate and agree that if I am appointed, I will

aid in promoting the Company's business as its authorized agent;

that I shall upon written request, advise the Company as to the

fitness and desirability of agents and applicants for agencies,

furnish confidentially such information as I may possess regard-

ing the personal habits of applicants for Insurance, and those of

lapsed policyholders who apply for reinstatement, and such in-

formation as may come to my knowledge regarding claims

against the Company which might assist in protecting the Com-
pany from fraudulent and false claims.

This application is based upon the condition that I shall

receive such compensation as others who may be appointed to

similar positions, which compensation shall be duly set forth

in my contract ol appointment * * *

"This agreement is entered Into * * * with the express

understanding that I shall not be required to take policy of

insurance in said Company as a condition tor securing the ap-

pointment herein applied for."

Article I of the "Special Adviser's Contract" pro-

vides that the number <>f special advisers simii not

exceed Ave hundred.

Article III of s;ii<i contract provides for the an

nua1 payment to Mm- Special Adviser of a certain com
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pensation "from the expense element of its premi-
ums/' based upon the amount of insurance in force,

the "said payment being his compensation for his serv-

ices as such Special Adviser and for no other consid-

eration."

On the 13th day of February, 1899, the said The
State Life Insurance Company was reorganized and
reincorporated under the provisions of the act of Feb-
ruary 10, 1899. (Acts of 1899, page 40.)

The statutes of the state of Indiana, the articles

of reorganization and reincorporation, together with
the by-laws of said company, confer authority upon
the directors of said company to enter into contracts

with agents, representatives and local advisers of the

company.
In my judgment, the said "Special Adviser's Con-

tract" is a contract with an agent of the company for

the performance of services. It is entirely separate

and distinct from any contract of insurance issued by
said company, and is not, upon its face, a special in-

surance contract. It does not, in my judgment, vio-

late any of the provisions of the insurance law of the

state of Colorado.

The section of the statutes of this state relating

to life insurance companies doing business in this

state, above referred to, is as follows

:

"No life insurance company doing business in the state of

Colorado shall make or permit any distinction or discrimina-

tion in favor of individuals, between insurants (the insured) "of

the same class and equal expectation of life, in the amount of

payment of premiums or rates charged for policies of life or

endowment insurance, or in the dividends or other benefits

payable thereon, or in any other of the terms and conditions of

the contracts it makes. Nor shall any such company or any
agent thereof, make any contract of insurance or agreement as

to such contract other than as plainly expressed in the policy

issued thereon; nor shall any such company or agent pay or

allow, or offer to pay or allow, as inducement to insurance any
rebate of premiums payable on the policy, or any special favor

or advantage in the dividends or other benefits to accrue thereof,
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or any valuable consideration or inducement whatever not speci-

fied in the policy contract of insurance. The penalty for violat-

ing this section shall be a fine of two hundred and fifty dollars;

and the superintendent of insurance shall revoke the certificate

of authority of any agent convicted of the violation of this act,

and shall not grant the agent so convicted a license as agent for

the term of three years thereafter."

1 M. A. S., Section 2232.

Opinions of Attorney General Carr, 1897-

1898, page 238.
%

The agents of life insurance companies doing
business in this state may violate the above statute in

many ways, as by discriminating in favor of individ-

uals, or by offering valuable considerations or in-

ducements to the insured, which are not specified in

the policy contract of insurance.

In my judgment, the said "Special Adviser's

Contract" is an instrument which may be used by
agents as one of the many ways of violating the said

section of our statutes, and if, as a matter of fact, any
of the agents of The State Life Insurance Company
are making nse of said contract for the purpose of dis-

criminating in favor of individuals, or as a means of

offering valuable considerations or inducements to

the insured, or I'm- the purpose of allowing a rebate of

premiums payable upon policies <>f insurance, or for

any of the other purposes forbidden by said statute,

then such use of said contract is. in my judgment, a

Violation of the laws of this slate.

Respectfully,

I). M. CAMPBELL,
Attorney < teneral.

By CALVIN E. REED,
Assistant

To Hon. II. M. Eddy,
Deputy Superintendent of Insurance,

Capitol Building,

I tenver, ( Colorado,
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IN RE

LIFE INSURANCE COMPANIES.

Domestic joint stock life insurance companies are required

to have a capital of $100,000.00 fully paid in in cash or in some

one or more of the classes of securities in which such companies

are by law authorized to invest. Promissory notes cannot be

counted as any part of such capital.

State of Colorado,

Attorney General's Office.

Denver, Colorado, August 1, 1899.

HON. H. H. EDDY,
Deputy Superintendent of Insurance,

Denver, Colorado.

Dear Sir:—I am in receipt of your letter of re-

cent date, in which you call attention to the require-

ments of section 2226, 1 M. A. S., which provides for

the issuance of a certificate by the Superintendent of

Insurance, to insurance companies, upon compliance
by said companies with certain conditions, among
others that of having a capital stock of $100,000, for

companies such as the one referred to in your letter,

"fully paid in."

You further state as follows

:

"Citizens of Colorado desiring to organize a stock life in-

surance company have asked this department whether a capital

stock in an amount required by law with $50,000 paid in in cash

and $50,000 paid in in unquestionable notes would be a substan-

tial meeting of this requirement."

The question to be determined here is, whether or
not the provision of the statute referred to, which re-

quires insurance companies to have a certain amount
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of stock "fully paid in," is satisfied by a part payment
in cash and pari payment in good notes. It may he

observed that, if this requirement can be satisfied by
having |50,000 in cash and $50,000 in good „ (>trs< [\

would be satisfied by any smaller amount of cash sup-

plemented by an amount in notes sufficient to aggre-

gate 8100,000, ami, indeed, if notes are sufficient to

meet the requirements of the statute as any part of

such capital stock, there is no reason to say that the

whole amount might not he paid in good notes.

Section 2220, X M. A. S., is in part as follows:

"No joint stock fire or life insurance company shall be per-

mitted to do any business in this state unless it is possessed

of an actual paid up cash capital as follows: fire insurance com-

panies of not less than two hundred thousand dollars, and life

insurance companies, not less than one hundred thousand

(100,000) dollars. No joint stock insurance company organized

for any purpose other than fire or life insurance shall be per-

mitted to do any business in this state unless possessed of an

actual paid up cash capital of not less than one hundred thousand

dollars."

Section 2226, 1 M. A. S., is in part as follows:

"Whenever such capital stock has been subscribed, and not

less than the amount required by this act shall have been fully

paid in, they shall notify the superintendent of insurance, who
shall cause an examination to be made, either by himself or some
disinterested person especially appointed by him for the pur-

who shall certify tmder oath that the provisions of this act

have been complied with by said company as far ai applicable

then •

In voiii- letter yon state that it is contended that

section 2220, above quoted in part, refers only t<» for

eign companies. In tliis I cannot agree. The lan

guage itself directlj negatives such an application.

The language Ks, "No i<>itn stock ftre Insurance <<>m

pany," etc,

Even if ii weir true that said section was in

tended t<> appl.i onh t<> foreign companies, it seems to
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me that the language of section 2226, 1 M. A. S., can
only be satisfied by a payment in cash, or in some one
or more of the classes of securities which such com-
panies are authorized to invest in, as provided by sec-

tion 2221, 1 M. A. S. It is needless to say that these

securities do not include unquestionable promissory
notes.

The question here is substantia] ly the same as

that presented to the Supreme Court of Nebraska by
the Auditor of that state. The law in that state, as in

this, requires insurance companies to be possessed of

a certain amount of capital. In reply to the Auditor's

question as to whether or not bankable notes could be

counted as part of such capital, the court, after enu-

merating the securities in which such companies are

by law authorized to invest, concludes that as bank-

able notes are not included, no part of such capital

stock can legally consist of such notes.

In re Babcock, 21 Neb., 500, 502.

Very truly yours,

I). M. CAMPBELL,
Attorney General.

By DAN B. CAREY,
Assistant.
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IN RE

SCALP BOUNTIES.

The appropriation, for the years 1895 and 1896, for the pay-

ment of scalp bounties has been exhausted.

The legislature made no appropriation for the payment of

scalp bounties for the years 1897 and 1898, or for the years 1899

and 1900.

State of Colorado,

Attorney General's Office.

Denver, Colorado, August 2, 1899.

Dear Sir— 1 have the honor to submit this opinion

upon the following quest inns, submitted by you during
our interview on Monday last :

First—Is the Auditor of State authorized by law
to draw warrants, in payment of bounties, against the

fund provided by section IT of II. B. No. 95, passed at

the twelfth session of the General Assembly of the

state of Colorado? (Session Law set' L899, page 193.)

And,
Second— If so, is lie authorized to draw warrants

upon said fund accruing during the fiscal years 1899

and L900 in payment of bounties earned during the

fiscal v.-iirs L895, L896, L897 and L898?

The Ninth General Assembly of the state of Colo-

rado passed an act "To provide for the destruction of

wolves, coyotes and mountain lions, and to provide a

premium therefor, and to make an appropriation to

pay the same, and to repeal all acts and parts of acts

in conflict herewith," approved April 8, 1893.

Session Laws of 1893, page «'» s

Section I of said act provides a premium of one,

two and three dollars pesDeetiveli for each covote,
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wolf or mountain lion killed within the state of Colo-

rado, "to be paid as hereinafter provided."

Section 3 of said act provides, "That all such
bounties shall be paid by the State Treasurer in the

manner and form hereinafter provided for in this act."

Section 4 of said act provides, among other things,

that the scalps of the animals killed shall be delivered

to the county treasurers of the several counties, who
shall issue to the person delivering the scalps,

"An order upon the Auditor of the State of Colorado for the

amount due such person under the provisions of said act. And
upon receipt of said order the Auditor of the State shall draw his

warrant in favor of such person upon the Treasurer of the State

who shall pay the same out of moneys in the treasury not other-

wise appropriated."

Section 7 of said act makes an appropriation of

ten thousand dollars for each of the fiscal years 1893
and 1894, for the purpose of carrying out the provi-

sions of the act.

The Tenth General Assembly of the state of Colo-

rado made an appropriation of four thousand dollars

for each of the fiscal years 1895 and 1896, for the pay-
ment of bounties on wolves, coyotes and mountain
lions.

Session Laws of 1895, page 38.

No appropriation was made for that purpose by
either the Eleventh General Assembly in 1897 or the

Twelfth General Assembly in 1899.

It appears from the biennial report of Auditor
Parks that warrants to the amount of $5,468.00 were
drawn against the scalp bounty fund of 1893 and 1894.

Biennial Report of the Auditor of State,

1895-1896, page 61.

There being a large deficiency in the revenues of

the fiscal years 1893 and 1894, the Tenth General As-
sembly of the state of Colorado passed an act provid-
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ing for the issuance of bonds to the amount of

$100,000.00, the same being the constitutional limit

for that purpose, for the payment of deficits resulting
from the casual deficiency of revenues for the years

L893 and L894.

Session Laws of 1895, page 178.

A Large number of claims for scalp bounties were
allowed and paid out of said casual deficiency bond
fund.

It appears from the biennial report of Auditor
Parks that warrants were drawn against the scalp

bounty fund to the amount of $8,000.00, for the fiscal

years 1895 and L896, the same being the full amount
of said appropriation.

Biennial Report of the Auditor of State,

L895-1896, page 61.

I learn from you that orders upon the Auditor of

Slate, by the several county t reasurers, have been

filed in your department by the holders thereof, for

bounties earned during the fiscal years 1895, L896,

L897, 1898 and L899.

The Twelfth General Assembly of the state of

( Colorado passed an art,

"To provide for the Branding and Marking of Live E

for Taxing Brands and Marks and for the Recording of Brands

<»r Marks, to Provide Penalties for Violations Thereof, and to

Repeal all Acts and Pari in Conflict Herewith."

approved April 6. 1899.

Session Laws of L899, page i
vv

.

Section 17 of said act provides as follows:

"The fund accruing in the hands of th<

!•> virtue of the foregoing sectiona, shall

the printing and publishing of the state brand hook.

and authorised copies thereof, as herein provided Th<

of such fund shall constitute a Standing fund out of which boun
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ties shall be paid in accordance with law for the destruction

of wolves, coyotes and mountain lions in this state, and the same
shall annually and not later than the first Tuesday of December
of each year be turned over by the secretary of state to the

treasurer of the state as a special deposit and accretion to the

bounty fund for this purpose."

The Constitution of this state provides that,

"No money shall be paid out of the treasury except upon

appropriations made by law, and on warrants drawn by the

proper officer in pursuance thereof."

Article V, Section 33, Constitution.

The Institute vs. Henderson, 18 Colo., 98,

101.

Goodykoontz vs. Acker, 19 Colo., 360, 303.

"No set form of words is necessary to constitute an appro-

priation; it is sufficient if the legislative intent to appropriate

money for a specific purpose clearly appears from the statute,
* * *

"

Goodykoontz vs. Acker, 19 Colo., 360, 363.

In re Continuing Appropriations, 18 Colo.,

192, 193.

Beshoar vs. Las Animas County, 7 Colo.

A])])., 444, 450.

"Under no circumstances will an appropriation be interred

from doubtful or ambiguous language."

In re Continuing Appropriations, 18 Colo.,

192, 193.

The Institute vs. Henderson, 18 Colo., 98,

103.

( Joodykoontz vs. Acker, 19 Colo., 360, 365.

If sections 1, 3 and 4 of the said act of 1893 were
to be considered alone, there would be some ground
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tor jiii argument thai the Language of said sections is

sufficient t<> constitute a continuing appropriation.

Jn re Continuing Appropriations, 18 < Jolo.,

192.

Goodykoontz vs. Acker, 1!) Colo., 360, 363.

People vs. Goodykoontz, 22 Colo., 507.

In order to ascertain the Legislative intent, it is

necessary, in construing the said act of 1893, to con-

sider section 7 thereof, which makes a specific appro-

priation for the payment of bounties for each of the

fiscal years 1893 and 1894. Construing the entire act

of 1893, it is manifest that it was not the intention of

the Legislature to provide a continuing appropriation,

unlimited in amount, for the purpose of paying scalp

bounties; hut it was the intention of the Legislature,

as evidenced by said section 7, to provide a specific

appropriation lor thai purpose. The act of L895
' Session Laws of IS!)."), page 38), which makes a spe-

cific appropriation for the payment of scalp bounties
for each of the fiscal years 1895 and 1896, is an addi-

tional evidence of said legislative intention.

In the absence of a Legislative appropriation for

the payment of scalp bounties for the fiscal years 1897

and 1898, as well as for the fiscal years L899 and 1900,

I am of the opinion thai the Auditor of State is not

authorized by law to draw wan-ants for the payment
Of the same.

1 M. A. s.. Section 1827.

People vs. Auditor, 2 < !olo., 97.

It remains to be considered whether or QOl

tion 17 of the said act of L899 constitutes Buch an ap-

propriation. While said section creates a standing

fund "oul Of which bounties shall be paid in accord

ance with law," I am of the opinion thai said section

does aol constitute an appropriation of the moneys In

s;ibl fund r<>r the payment <d' scalp bounties. I arrive
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at this conclusion for several reasons: First, an ap-

propriation is not to be inferred from doubtful or

ambiguous language; second, the Supreme Court of

this state, in construing the bounty acts of 1881 and
1883, held that under Article V, Section 33, of the

State Constitution, which provides that "No money
shall be paid out of the treasury except upon appro-

priations made by law, * * *."

"It is doubtful if these bounty statutes should be held to

comply with the clause requiring an appropriation; but it is

not necessary for us to determine this question in view of the

provision for payment without a warrant, to be found in each of

these acts."

The Institute vs. Henderson, 18 Colo., 98,

103.

Third—If it was the intention of the legislature

to make an appropriation, in section 17 of said act of

1899, for the payment of scalp bounties, then it is clear

that such legislation is not embraced in the title to

said act of 1899, and is in violation of Sections 21 and
32 of Article V, of the State Constitution.

In re House Bill No. 168, 21 Colo., 46, 49,

51.

In answering your second question, as to whether
or not you are authorized to draw warrants against

the scalp bounty fund, accruing during the fiscal years
1899 and 1900, for the payment of bounties earned in

previous years, your attention is respectfully called to

the fact that the appropriation of |4,000.00 for each
of the fiscal years 1895 and 1896 has been exhausted
by the payment of scalp bounty warrants for those

years.

The statutes of this state provide that,

"No warrant shall be drawn by the auditor, or paid by the

treasurer, unless the money has been previously appropriated by
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law; nor shall the whole amount drawn for or paid under one

head ever exceed the amount appropriated by lav for that pur-

pose."

1 M. A. S., Section 1827.

The appropriation for the payment of scalp boun-
ties for the fiscal years lS!)r> and 1896 having been ex-

hausted by warrants drawn for that purpose, you
cannot draw any additional warrants in payment of

seal]) bounties for those years.

In view of the conclusion at which I have arrived,

it is unnecessary to determine whether or not scalp

bounties for the years 1897 and 1898 could he paid out

of the seal]) bounty fund created from the revenues of

the fiscal years 1899 and 1900, provided that fund had
been appropriated for that purpose.

fours respectfully,

1). M. CAMPBELL,
Attorney ( General.

By CALVIN B. REED,
Assistant.

To Bon. George \v. Temple,
Auditor of State,

Capitol Building, City.
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IX RE

INTEREST OX PUBLIC SCHOOL FUND.

Interest accruing upon the Public School Fund in the hands

of the State Treasurer, belongs to that fund and cannot be trans-

ferred to any other fund.

State of Colorado,'

Attorney General's Office.

Denver, Colorado, October 21, 1899.

HON. CHARLES S. THOMAS,
Governor of the State of Colorado,

Denver, Colorado:

Dear Sir—I am in receipt of your favor of the

present date in reference to the question of the proper
disposition to be made of the interest accruing upon
the Public School Fund in the hands of the State
Treasurer.

I quote therefrom as follows:

"The committee appointed to examine the books of the

Treasurer reports the accounts in good condition, but calls my
attention to the fact that the interest upon the School Fund is

paid by the Treasurer into the General Revenue, and used for the

purpose of meeting appropriations upon that fund.

It is my opinion, without having examined into the ques-

tion, that interest upon this fund is an income from it, which
under the organic act and the statutes should be paid into the

Income School Fund and not into the General Revenue Fund."

Jn reply thereto I have the honor to submit the

following

:

On March 10, 1899, I rendered an opinion in re-

sponse to a request from Hon. H. H. Seldomridge,
Chairman of the Senate Finance Committee of the
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Twelfth General Assembly, covering the whole ques-

tion of the disposition of interest accruing upon the

different funds in tin* hands <>f the State Treasurer.
In that opinion I reached the conclusion t hat interest

accruing upon the Public School Fund belongs to

that fund. I quote from said opinion as follows:

"Under the several Acts of Congress and the Constitution

of this State, the interest received from the Public School Fund,

must be expended in the support and maintenance of the com-

mon schools of this State, and no part of that fund, principal

or interest, can be used or appropriated for any other purpose

or transferred to any other fund.

Section 7, Enabling Act; V. S. Stats. At

Large, 474.

U. S. Stats. At Larue, 1883-1884, Chapter
20, page 10.

Sections 3, 5 and 10. Article IX. Consti-

tution.
* # * » *

In my opinion, it is the imperative duty of the State Treas-

urer to credit all such interest moneys to the Public School In-

come Fund."

Inasmuch as that opinion was deemed t<> fully

cover the Bubjecl there treated, and dealt with his

Official duties, a CODY thereof was on that date deliv-

ered to lion. .John II. Feeler, Treasurer of the State
of Colorado, for his Information and convenience,

and will doubtless be found on tile in his office.

Respectfully,

I). M. CAMPBELL,
At lorney < 'icneral.

Bj DAN B. CAREY,
Assistant.
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IN BE

ARMORY FOR THE NATIONAL GUARD OF
COLORADO.

The Governor of the State of Colorado is authorized, under

the Statutes, to rent an armory for the use of the National

Guard of Colorado.

State of Colorado,
Attorney General's Office.

Denver, Colorado, November 4, 1899.

HON. J. C. OVERMYER,
Adjutant General of the State of Colorado,

Denver, Colorado:

Dear Sir—I am in receipt of your communica-
tion, in which you ask to be informed whether or; not
the Governor of the State of Colorado is authorized,

under our statutes, to rent an armory for the use of

the National Guard of Colorado. In reply thereto

I have the honor to state as follows

:

In the act passed b}' the Eleventh General As-

sembly of this state, relative to the National Guard
of this state, the question you ask is answered af-

firmatively in the following section thereof

:

"The Governor may authorize the employment of clerks and

the hiring of officers, and armories, the purchase of fuel, lights,

stationery and books for the military service, for the use of heads

of departments, recruiting officers, etc. He may also authorize

the hiring of store rooms for the safe keeping of public stores

at such place or places as he shall designate until an arsenal or

magazines shall be secured by the State."

Session Laws of 1899, page 196.

Very truly yours,
"
D. M. CAMPBELL,

Attorney General.

By DAN B. CAREY,
Assistant.
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i.\ ki;

SALARIES.

The short appropriation bill passed by the Twelfth General

lily and approved February 20th, 1899, is a statute com-

plete within itself, and payments made thereunder are fully pro-

tected thereby and cannot be affected by any subsequent statute.

Where the short appropriation fixes a higher rate of salary

than the long appropriation, the former rate should be paid for

the first four months of the fiscal year in monthly installments,

and the latter rate should be paid in monthly installments for

the remainder of the year.

Where the short appropriation fixes a lower rate of salary

than the long appropriation, such a monthly salary should be

paid for the last eight months of the fiscal year as when
to the amount paid under the short appropriation bill for the

first four months, will aggregate a sum equal to the annual
salary fixed by said long appropriation.

Siatc of ( lolorado,

Attorney < teneral's Office.

Denver, Colorado, December 27, L899.

HON. GEORGE \\ . TEMPLE,
Auditor of State of the state of Colorado,

I >en\er, < Colorado :

Dear sir I am in receipt of your communica-
tion of recent date, in reference to the salaries of

various employees of the different departments of the

state government.
The Twelfth Genera] Assembly passed an appro-

priation bill in the early part of the legislative sec

sion, providing for the payment of the expense!
the different departments of tin- state government,
for the first four months of the fiscal year L899. For
convenience this appropriation will i»r termed herein
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the short appropriation. It also passed, at the

close of said session, a general appropriation bill,

providing for the payment of like expenses for the

remainder of the biennial period, which appropria-

tion will hereinafter be termed the long appropria-

tion.

In a number of instances the salary fixed by the

short appropriation is at a higher rate per year than
that fixed by the long appropriation, and in other in-

stances these conditions are reversed.

You ask to be informed whether an employee
whose salary was by said short appropriation fixed

at a certain sum, and by the long appropriation fixed

at a lower sum, is entitled to pay for the first four

months at the former rate, and for the remaining
eight months of the fiscal year at the latter rate, or

whether he is entitled to payment for the first

four months at the former rate and for the remain-
ing eight months at such a rate as will aggregate a
sum equal to the difference between the aggregate
paid him for the first four months and the annual
salary fixed by the long appropriation.

You also ask to be informed whether an employee
whose salary is fixed by the long appropriation at a
higher rate than that fixed by the short appropria-

tion, should be paid at the rate fixed by the said short

appropriation for the first four months, and then
paid for the remaining eight months of the fiscal year
at the rate fixed by the long appropriation, or whether
he should be paid for the last eight months at such a

rate as will aggregate the difference between the

amount paid for the first four months and the annual
salary appropriated by the long appropriation.

I will consider the former situation first, and for

that purpose will assume that "A" is an employee of

one of the state departments, whose salary for the

first four months of the fiscal year was fixed by said

short appropriation at eight hundred and thirt}^-three

dollars and thirty-three cents, and whose annual sal-

ary was fixed by said long appropriation at twenty-
two hundred and fifty dollars.
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Sections 1 and 2 of said short appropriation act

read as follows:

"That there is hereby appropriated out of any money in the

treasury, not otherwise appropriated, for the purpose of paying

a part of the ordinary and contingent expenses of the executive,

legislative and judicial departments of the State, and the officers

and employes thereof, for the fiscal year 1899, the sum of

$103,359.54, as follows: * * *"

"The above appropriations are intended to provide for the

expenses of the several departments mentioned, for the first four

months of the current fiscal year, to-wit: From December 1,

1898, to March 31, 1899, inclush

Section 193<; of Mills' Annotated Statutes refers

to the salaries of the different state officers, and sec

tion 1937 reads as follows:

"The salaries aforesaid shall be payable in monthly install-

ments at the end of each and every month from the date of the

qualification of the said officers respectively, for their respective

offices, and upon request the auditor shall draw warrants upon

the state treasurer accordingly in favor of the several officers

aforesaid."

I am informed that under the above statute, it

has been the practice of the state government to pay
the employees, as well as the officem in the several

departments of state, monthly salaries, based upon
the short appropriation for the months which said

appropriation covers, and thereafter, for the remain-
der of the year, to pay them salaries based on the Long
appropriation for the respective offices.

We must assume that when the short appropria-

tion was made by the Legislature, it had in view i

monthly payments of the salaries of the different em-
ployees, ,-is it specifically names the months of Decem-
ber, L898, ami .January, February and .March, L899.

Therefore, we must assume that the Legislature in-

tended that the salary of "A," mentioned above,

should b<- paid to him in monthly installments of two

hundred and eighl dollars and thirty three cents per
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month, if earned by him under the appropriation. If

"A" performed the services for which he was em-
ployed and received his monthly salary of two hun-
dred and eight dollars and thirty-three cents, he re-

ceived what he was entitled to under the short appro-
priation, no more and no less, and yourself, as Audi-
tor, will be protected fully by the payment under the

said statute, and no subsequent act of the legislature

could affect the payment made thereunder for the

same, if the labor was performed. The statute mak-
ing said appropriation is full and complete within
itself for the time which it covers. It is a perfect,

complete appropriation for the first four months of

the fiscal year, and has exactly the same force and
potency to protect payments made under it as the

long appropriation statute.

People ex rel. vs. Spruance, 8 Colo., 314.

Section 1 of the long appropriation act reads as
follows

:

"That the following sums, or so much thereof as may be

necessary, are hereby appropriated out of any money in the

treasury, belonging to the general revenue fund, not otherwise

appropriated, for the salaries and expenses of the executive, leg-

islative and judicial departments of the state for the fiscal years

1899 and 1900, less the amount already paid from the appropria-

tion of one hundred and three thousand three hundred and fifty-

nine dollars and fifty-four cents ($103,359.54), made by the

Twelfth General Assembly and approved February 20th, 1899."

Your inquiry calls for the construction and ap-

plication of the words, "less the amount already paid
from the appropriation of one hundred and three
thousand three hundred and fifty-nine dollars and
fifty-four cents ($103,359.54), made by the Twelfth
General Assembly and approved February 20th,
1899."

I understand that similar language in the acts
of former General Assemblies, has heretofore been
construed by your predecessor, acting under the ad-
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vice of my predecessor, i>ut I find no report thereof

ill this office.

The question is, do the words "less the amounl
already paid," mean thai the total appropriation for

the first four months of the fiscal year, in the case
which I have supposed above, shall be deducted from
the twenty-two hundred and fifty dollars fixed by the

long appropriation as the annual salary, and the re-

mainder be paid in eight equal monthly payments
for the remainder of the firert fiscal year; or do these
words mean that the appropriation of twenty-two

hundred and fifty dollars by the long appropriation
bill reaches hack to the beginning of the fiscal year.

fixes the entire salary and contemplates only the de-

duction of four months' salary already paid, at the

pate of twenty-two hundred and titty dollars per an-

num, instead of at the rate of twenty-five hundred
dollars per annum, thus leaving a balance in said ap-

propriation sufficient to pay a monthly salary for said

remaining eight months, of one hundred and eighty-

seven dollars and fifty cents, or at the rate of twenty-
two hundred and fifty dollars per year?

Let us test the tirst construction: The short ap-

propriation hill appropriated, as we have seen, in tin'

case Supposed, the sum of eight hundred and thirty-

three dollars and thirty-three cents as salary for the

first four months of the fiscal year, and that amount
should properly have been paid to "A" for said tirst

four months' services. Now, suppose that said long

appropriation act, instead of appropriating twenty

two hundred and fifty dollars as an annual salary,

had appropriated hut fifteen hundred dollars. Then.
under this construction, the full amount already paid
must he deducted from said fifteen hundred dollars,

leaving a balance of only six hundred ami sixt\ >i\

dollars and sixty -seven cents for that fiscal year un-

der the long appropriation. In that case, "A" would
be entitled, applying the monthly payments construc-

tion, to one hundred and twenix five dollars per

month. In a little more than five months the balance
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remaining in said fund as aforesaid would be ex-

hausted, leaving nearly three months of the year en-

tirely unprovided for. There being nothing to pay
"A" for his services the remainder of the year, he

could certainly not serve the state and the state would
thereby be deprived of absolutely necessary services

for nearly three months. This, in my opinion, is a

result which we are not at liberty to assume to have
been intended by the Legislature in the enactment of

the long appropriation statute.

While this is a supposed case, it fairly repre-

sents the conditions which exist in a number of actual

cases.

I conclude, therefore, that "A" was entitled, un-

der the short appropriation bill, to the sum of eight

hundred and thirty-three dollars and thirty-three

(•('it ts for his services for said four months, and that

said short appropriation statute fully protects you in

the payment of the same; that he was thereafter en-

titled to draw a monthly salary at the rate of twenty-
two hundred and fifty dollars per 3

Tear ; that the words
"less the amount already paid" mean the amount al-

ready paid at the rate of twenty-two hundred and
fifty dollars a year for the four months; that said ap-

propriation made by the long appropriation bill

reaches back to the beginning of the year for the pur-

pose only of computation and of directing the Audi-
tor in ascertaining the amounts to be paid, and that

the amount over and above this rate appropriated by
said short appropriation bill, is entirely separate and
independent from the amount appropriated by the

long appropriation bill, and is not touched or affected
by said latter bill.

Any other construction placed upon this statute

might and would involve the different departments of

the state government in such extreme difficulties and
inconveniences as to preclude the possibility of our
assuming the consequences to have been intended by
the legislature. So, also, any other construction
would leave the Auditor of State without protection
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for his official acts in drawing warrants under the

short appropriation bill.

Upon the other hand, where the Long appropria-

tion bill has fixed the salary of an employe at a higher

rate than that fixed by theshorl appropriation bill, it

seems to me quite clear that the intention of the Legis-

lature was that said employe should have the same
compensation for the first year as for the second year
of the biennial period, for tin 1 same labor and services.

It is true that, under our Constitution, it is beyond
the power of the legislature to pass any bill for the

purpose of giving any extra compensation to any pub-

lic officer, servant or employe after such services shall

have been rendered.

Constitution, Article V, Section 28.

People ex rel. vs. Spruance, 8 Colo., 314.

Yet the intention of the legislature above referred

to should be put into effect, and such employe should
be paid such a monthly salary for the remaining eight

months of the first fiscal year as will aggregate, when
added to the amount paid him under the short appro-

priation for the first four months, a sum equal to the

amount fixed by the long appropriation bill as his an-

nual salary.

This construction of the statute is further sup-

ported by the fact that the Legislatures of former
years, in their respective appropriation bills, used

exactly the same Language as we tind in the statute

here under consideration, excepting in so far as dif-

ferent WOrdfl were necessary to express the correct

dates and amounts, and that your predecessors in of-

fice have adopted the above construction and acted

upon it. It must, therefore, be assumed that the Legis

hiture, in enacting this statute, took into considera-

tion the known course of procedure then in rogue
upon this subject.

Sours respectfully,

DAVID M. CAMPBELL,
Attorney ( teneral.
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IX BE

POWER OF GOVERNOR TO ENTER INTO
LEASE FOR STATE ARMORY.

The statute which authorizes the Governor among other

things to hire armories for the use of the National Guard, does

not fix any limit as to the time for which contracts for such hir-

ing are to run. There is, therefore, no time limitation upon

leases which the Governor is authorized to make on behalf of the

State.

State of Colorado,

Attorney General's Office.

Denver, Colorado, January 17, 1900.

HON. J. C. OVERA1YER,
Adjutant General of the State of Colorado,

Denver, Colorado.

Dear Sir :—I am in receipt of your lettc r of recent

date, in which you ask for my opinion upon the fol-

lowing question:

"Has the Governor of the State of C-jlorado the right to

enter into a lease, extending beyond the term for which he is

elected, for an armory for the use of the National Guard of

Colorado?"

In reply thereto I have the honor to state as fol-

lows :

Section 5 of article IV, of the act of 1897, pro-

yides that the Governor may authorize the appoint-

ment of clerks, and the hiring of offices and armories,
the purchase of fuel, lights, stationery, etc., and also

the hiring of store rooms for the safe keeping of pub-
lic stores until an arsenal or magazines shall be se-

cured by the state.
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It is evident that, under this statute, the Gov-
ernor acts in his representative capacity as the chief

officer of the state It is well settled that, so long as

he acts within the scope of his authority, the contract
so made is the contract of the state and binding upon
it. The authority is purely statutory. For its extent

and limitations we must look to the statute referred

to. It will he observed by reference to the said sec-

tion that there is no limitation of any kind as to the

time for which a contract of hiring may he entered
into. In my opinion it is clear that, under this stat-

ute, the contract of hiring cannot he affected by the

expiration of the term of the Governor under whose
authority the same was made.

In my opinion, therefore, a lease for an armory
may properly be entered into under the authority of

the Governor, as provided in said section, and said

lease need not be limited in time to the term <^\' the

Governor so authorizing the same.

Respectfully,

DAVID M. CAMPBELL,
Attorney ( General.

By I>A\ B. CAREY,
Assistant.
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IN RE

claim of l. p. McGwire.

Under Sec. 2122 of 2 M. A. S., a member of the National

Guard of Colorado who was injured while serving as such, is

entitled to the same compensation as he would be under U. S.

Army regulations, and where such regulations provide for a cash

commutation instead of an artificial limb such provision also

applies to members of the National Guard.

State of Colorado,

Attorney General's Office.

Denver, Colorado, January 18, 1900.

HON. J. C. OVERMYER,
Adjutant General of the State of Colorado,

Denver, Colorado.

Dear Sir :-—I am in receipt of your letter of the
16th instant, requesting my opinion as to the legality

of the claim of L. P. McGwire for seventy-five dollars,

in lieu of an artificial limb, and in reply thereto I

have the honor to state as follows

:

It appears from your letter and from the records
of your office that said McGwire, while he was an offi-

cer of the National Guard of Colorado, and while he
was in the active service of the state in that capacity,

in September, 1896, was injured, and as a result lost

a limb. He was thereafter placed upon the regular
invalid pension roll of the state and has been drawing
a pension since that time.

The statute under which the claim is made is sec-

tion 3122, 2 M. A. S., and reads in part as follows

:

"Every member of the national guard who shall be wounded
or disabled, or in the past two years has been so disabled, in per-

formance of any actual services to the state, such as in the case
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of riots, tumult, breach of peace, resistance to process, invasion,

insurrection or imminent danger thereof, or whenever called

upon in any lawfully ordered parade, drill, encampment or in-

spection, shall, on due proof of the fact, as herein provided, be

placed on the list of invalid pensioners of the state, and shall

receive out of any moneys in the treasury of this state, not other-

wise appropriated, upon the certificates of the surgeon-general,

the audit of the adjutant-general and the approval of the gov-

ernor, the like pension or reward that persons under similar cir-

cumstances receive from the United States."

The only question, therefore, to be determined, is

whether such claim would be a proper one to be al-

lowed to a person under similar circumstances by the

United States government. The federal regulation

upon that subject at that time was as follows:

"Every officer, enlisted man, or employee of the military

forces of the United States who, in the line of duty or through

disease contracted in service, shall have lost a limb or the use

of a limb will receive once every three years an artificial limb

or appliance, or commutation therefor if he shall so elect, under

such regulations as the Surgeon-General of the Army shall pre-

scribe. The money value allowed as commutation is, for a leg.

$75; for an arm, foot, and apparatus for resection, $50."

Section 14(17, r. s. Army Regulations,

1895.

It therefore appears thai if said McGwire elects

to take the commutation price of an artificial leg in

lieu of such artificial leg, his claim of seventy-five dol-

lars is proper and should be paid.

Very truly yours,

I). M. CAMPBELL,
Attorney < General.

By DAN B. CAREY,
Assistant.
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IN RE

POWER OF GOVERNOR TO REMOVE APPOIN-

TIVE OFFICERS OF THE STATE OF COL-

ORADO.

The Governor has power to remove officers who hold their

position under appointment, for incompetency, neglect of duty,

or malfeasance in office.

State of Colorado,

Attorney General's Office.

Denver, Colorado, February 3, 1900.

HON. CHARLES S. THOMAS,
Governor of the State of Colorado,

Denver, Colorado.

Dear Sir:—With reference to the matter of the

removal of the Coal Mine Inspector, called to my at-

tention this morning, I have given it as careful an ex-

amination as possible within the short time for con-

sidering the same, and the result of my conclusion I

give below.

I quote from the Session Laws of 1885, as fol-

lows :

"And from the names that may be certified by them the

Governor shall appoint the Inspector of Mines, provided for in

this act. * * * As often as vacancies in said office of said

Inspector of Mines shall occur by death, resignation or mal-

feasance in office, which shall be determined in the same manner
as in the case of any other officer of the state government."

Session Laws of 1885, page 142.

This statute does not fix the term of office in so

many words, but another statute passed by the same
General Assembly provides that the term of office of

the state officers thereafter appointed by the Gover-
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nor, except those whose terms of office are otherwise
fixed by the law, shall commence on the first Wednes-
day of April next after their appointment, and shall

continue for a term of two years, Bubject to the right

of the Governor at any time to remove such incumbent
for incompetency, neglect of duty or malfeasance in

Session Law sol" 1885, page 330,

In the case of Trimble vs. The People, 19 Colo.,

L98, it was held that, under the statute, the cause thai

may he sufficient to warrant removal is to he deter-

mined by the Governor. No mode of inquiry being

prescribed, he is at liberty to adopt such mode as to

him shall seem proper, without interference upon the

pari of the courts. The Governor was not hound to

examine witnesses tinder oath, or otherwise, although
it was eminently proper that lie should do so. He
might have resorted to other means for ascertaining
whether a cause for removal existed, and the refusal

to allow counsel to he heard is not a fatal objection

to the Governor's action, as he might have proceeded
i ./• parte. A number of decisions are cited in the opin-

ion in the above case. See, also.

People vs. Wilcox ex pel., 20 111., 1st.

When a party accepts appointment tinder the

statute above referred to from the hand of the Gover-

nor in this state, the conditions of such appointment

are that it is subject to the right of the Governor at

any time to remove smh incumbent for incompetency,
neglect of duty or malfeasance in office,

li appears that the Governor, in the absen<

any form having been prescribed by statute to the

contrary, ma\ adopt any method h<- sees tit to deter
mine ;i <piesiion of incompetency, neglect of dutj <»;

malfeasance in office by one of his appoints

5Tours respect fullj

.

DAVID Iff, C IMPBELL,
At torne\ ( i.nrral.
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IN RE

COUNTY HIGH SCHOOL STATUTE.

In the act of 1899, authorizing counties of the fourth and

fifth classes to establish county high schools, the words "as clas-

sified by law with reference to the salaries of district attorneys

and county officers" make the act applicable to counties which
may be found in those classes at the time when such counties

seek to avail themselves of the provisions of the act.

State of Colorado,

Attorney General's Office.

Denver, Colorado, February 10, 1900.

HON. HELEN L. GEENFELL,
State Superintendent of Public Instruction,

Denver, Colorado.

Dear Madam :—1 am in receipt of your letter of

recent date, in which you request an opinion as to the

proper construction of the language of section 1 of an
act to provide for the establishment and support of

high schools in counties of the fourth and fifth classes,

and especially of the words "any county of the fourth
or fifth class as classified by law with reference to the

salaries of district attorneys and county officers."

In reply thereto I have the honor to state as fol-

lows :

The act referred to will be found at page 22(> of

the Session Laws of 1899. It went into effect on Julv
7, 1899.

In 1891 the legislature passed an act dividing

the counties of the state into five classes, for the pur-

pose of providing for and regulating the compensation
of county and other officers. (Session Laws of 1891,

page 307.)
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In 1899 the act of 1891 was amended. The county
of Fremont was removed from the fourth class to the

third class, and the county of Larimer was removed
from the third class to the fourth class. (Session

Laws of IS!)!), page 331.) By section 14 of the same
act an entirely independent classification, dividing

the counties into seven classes, was made, for the pur-

pose of regulating the amount of compensation of

county superintendents of schools, i Session Laws of

L899, page 337, section 14. i This act went into effect

July 10, 1S99.

The question submitted by your letter for deter-

mination is, which one of these three classifications

was referred to by the legislature in the statute under
consideration?

The Language of the act, so far as the same is rel-

evant t<> the present purpose, is as follows:

"At any general election subsequent to the passage of this

act, the question of organizing any county of the fourth or fifth

class as classified by law with reference to the salaries of district

attorneys and county officers into one school district for high

school purposes shall be submitted * * *"

It will be m»ted that the act of L891 was still in

force when the ;icl under consideration went into ef-

fect, duly 7, L899. It will also be noted that, strictly

speaking, there is no statute which classifies the coun-

ties with reference t<» the salaries of district attor-

neys. Manifestly the Legislature did not refer to the

classification made by section l l of the net of L899,

for the reason that that is not a classification for the

purpose of fixing the salaries of county officers, but

only <>f one county officer, namely, that of countv su

perintendent of schools. The question to be deter-

mined is. therefore, whether the Legislature referred

to the classification of counties in force at the time of

the passage of the act <>r to any classification of coun-

ties which might thereafter he made with reference
t<» t he salaries of count v officers,
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The only language in said act which refers to or

fixes any time is found in the opening sentence: "At
any general election subsequent to the passage of this

act." The general rule is that where the legislature

in passing an act uses the broad term "as provided by
law," or any similar terms, it will be held to mean the

law upon the subject which may be in force at the

time when the provisions of such act are to be put
into effect, and not the particular provisions of law
which were in force at the time of the passage of the

act. This construction will prevail unless something
can be found in the act itself which indicates a dif-

ferent intent on the part of the legislature.

Kugler's Appeal, 55 Pa. St., 123, 125.

Harris et al. vs. White, 81 N. Y., 532, 545.

Jones et al. vs. Dexter, 7 Florida, 276, 280-

283.

Under this rule the words, "as classified by law,"

found in the act under consideration, I think clearly

indicate that the counties authorized to take advant-
age of the act are those which may be found in the

fourth and fifth classes as classified with reference to

county officers at the time when such counties seek to

take advantage of the provisions of the act, and not
those which were in the fourth and fifth classes at the

time when the act went into effect. If the latter had
been the intention of the legislature, such intention

could readily have been made manifest by the use of

apt words for that purpose.

As the law now stands, all the counties in the

state come within its provisions with the exception of

Arapahoe, El Paso, Pueblo, Boulder, Fremont, Lake,
Pitkin, Las Animas and Weld.

Very truly yours,

D. M. CAMPBELL,
Attorney General.

By DAN B. CAREY,
Assistant.
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IX BE

STATE REVENUE AND PAYMENT OF APPRO-
PRIATIONS.

Session Laws of 1897, page 21, and 1899, page 21, providing

for the order of payment of appropriations, in case of a defici-

ency of the revenues considered and construed.

A comprehensive review of the state finances.

State of Colorado,

Attorney General's Office.

Denver, Colorado, March 21, L900.

Sir— I have the honor to acknowledge the receipl

of the following official communication from your ex-

cellency :

"STATE OF COLORADO,
Executive Chamber.

DENVER.
March 12th. 1900.

HON. D. M. CAMPBELL.
Attorney General.

Dear Sir: The Act of April 14th. 1897, regulating the order

of the payment of appropriations, provides inter <ili<i. that where

the available revenues for any fiscal year are not sufficient to

meet all appropriations there shall be paid, first, the ordinary

expenses of the legislative, executive and judicial departments,

with interest on any public debt, and, second, appropriation! for

all institutions such as the penitentiary, the Insane asylum, the

Industrial schools, and the like, where the Inmates are confined

involuntarily, the other appropriations being grouped in mooes
irder.

\«t Of April lsth. L899, |26,000 was appropriated

from any money in the State Treasury tor the purpose of con

Btruetlng suitable bmikUnga for a home for the state Industrial

BchOOl for (lirls. or tor paying mil and Other I
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ments and appliances for the said School until the said buildings

are completed. The said act also appropriates $5,000 for the pay-

ment of rents, and making necessary improvements and repairs

upon such buildings as may be secured for the years 1899 and

1900, or until the fund therein provided for shall become avail-

able.

By section 3 of the act the Auditor is authorized to issue

certificates of indebtedness, to draw interest at the rate of 6^
per annum, for the payment of vouchers issued by the Board of

Control, and drawn upon said fund for the purposes mentioned in

section 2 of the act.

The lease heretofore held by the Board having control of

this school expired on the 10th instant, and the owners of a part

of the premises included in the enclosure are not willing to re-

new their lease, but have demanded possession of their property.

The Board of Control has in view other and more desirable quar-

ters, which can be obtained upon conditions quite favorable to

the State, if payment can be provided therefor.

I am to-day in receipt of a letter from the Secretary mak-
ing inquiry whether the appropriation provided for in section 2

is now available for the purpose of purchasing a home, and

whether the Board may contract to purchase the land, paying a

rental therefor until the appropriation can be obtained with

which to purchase same. Also whether any part of the appro-

priation can be used to purchase an engine to make necessary

improvements to provide a water plant for the premises.

To my mind the answer to these queries largely depends

upon the larger question whether the appropriation made by sec-

tion 2 [3] of the act of 1899 may be considered as an appropria-

tion falling under the second class as provided by the act of

1897. I have therefore respectfully to request that you at once

inform me:

First: Whether the appropriation of $25,4)00 in the act of

April 18th, 1899, concerning the Industrial School for Girls, is

one falling within the second class as provided by the act of

1897?

Second: Is this appropriation available only out of the rev-

enues of 1899 and 1900, or is it a continuing appropriation?

Third: Can the State Auditor issue certificates of indebt-

edness against the same in whole or in part in payment of vouch-

ers approved by the Board of Control, as provided in section 2,

and if in part only, to what extent can same be issued?

Fourth: Under the statute can the Board of Control con-

tract to purchase land for a permanent home, paying rental there-
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for until an appropriation can be obtained with which to pur-

case same?
I presume this question is not important if you should de-

termine the entire appropriation to be at once available through

the issuance of certificates by the Auditor.

I would also be pleased to have your opinion upon the in-

quiry whether the purchase of an engine to make necessary im-

provements for a water plant is within the scope of the appro-

priation.

I enclose you herewith the letter of Secretary Gabriel for

your further information. I would be obliged if you can reply

to this communication by Thursday next, as I may be required

to leave the city shortly thereafter.

Very respectfully,

CHARLES S. THOMAS,
Governor."

The enclosed Idler to which von refer is ns fol-

lows :

"STATE INDUSTRIAL SCHOOL FOR GIRLS.

Sarah C. Irish, Supt. John H. Gabriel, Secretary,

Denver, Colo.

Montclair. Colo., March 12. 1^00.

His Excellency

CHARLES S. THOMAS,
Governor.

My Dear Sir: The Board^f Control of the State Industrial

School for Glrla instructs me to write you to inquire if you can

us in learning whether the appropriation provided for the

State Industrial School tor Giril by the last legislature (Laws

1899, p. 97, 8 2) for $25,000 can be used for the purpose of pur-

chasing a house now erected upon a certain tract of land, and

if we may contract tO purchase the land, paying a rental tli-

nut i i an appropriation can be obtained with which to purchase

the same. And likewise it any part of the said appropriation

• an tie osed to purchase an engine to make the necessary Improre

menti to provide a prater plant for the said premises.

Any information that you may he able to glre us or

! will be very greatly appreciau

Yours \cr> respectfully,

JOHN H OABRIBL,
-v '
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The inquiries contained in your official communi-
cation and the accompanying letter present two prin-

cipal questions: First, is the said appropriation of

$25,000 now available for the purpose for which the

appropriation was made; and, second, to what extent

does the said act of 1899 (Session Laws of 1899, page
97) clothe the board of control Avith power to pur-

chase or contract for a site, together with suitable

buildings, for the use of said Industrial School?
Owing to the present condition of the state

finances, and the fact that the Twelfth General As-

sembly passed, and the Executive approved, appro-

priation bills to the amount of more than $500,000 in

excess of the estimated revenues of the state for the

fiscal years 1899 and 1900, the question as to whether
or not, as a matter of law, said appropriation of

$25,000 is now available, can only be determined after

a very careful consideration of the revenue system of

this state and a construction of the acts of 1897 and
1899 (Session Laws of 1897, page 21; Session Laws of

1899, page 21), regulating the order of payment of

appropriations, in the light of the constitutional pro-

visions of this state as interpreted by our courts.

The following extended quotation is taken from
an official opinion (In re Indebtedness of State Insti-

tutions) which I had the honor to render to your Ex-
cellency under date of July 5, 1899 :

"The Constitution of this State contains the following pro-

visions:

"The general assembly shall provide by law for an annual

tax, sufficient, with other resources, to defray the estimated ex-

penses of the state government for each fiscal year."

Section 2, Article X, Constitution.

"It is made the imperative duty of the legislature under

this section to provide by law a tax sufficient to defray the esti-

mated expenses of the state government for each fiscal year."

People vs. Board of Equalization, 20 Colo.,

220, 230.

In re Appropriations, 13 Colo., 316, 326.
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A command which lias been honored more in the

breach than in the observance in Late years.

"The rate of taxation on property, for state purposes, shall

never exceed four mills on each dollar of valuation."

Section 11, Article X, Constitution.

"No appropriation shall be made nor any expenditure

authorized by the general assembly whereby the expenditure of

the state during any fiscal year shall exceed the total tax then

provided for by law and applicable for such appropriation or

expenditure unless the general assembly making such appropria-

tion shall provide for levying a sufficient tax not exceeding the

rates allowed in section eleven of this article to pay such appro-

priation or expenditure within such fiscal year. This provision

shall not apply to appropriations or expenditures to suppress

insurrection, defend the state, or assist in defending the United

States in time of war."

Section 111, Article X, Constitution.

Under the above sections of the Constitution it

has been held by the Supreme Court of this state that,

"The necessary appropriations to defray the expenses of

the executive, legislative and judicial departments of the state

government for each fiscal year. Including interest on any valid

public debt, are entitled to preference over all other appropria-

tions from the general public revenue of the state, without refer-

encc to tii*- date of their passage, and Irrespective of emergency

clauses."

In re Appropriations, 13 Colo., 326, 327,

328.

Parks vs. Soldiers' and Bailors' Home. l,l)

Colo., 86, 91.

HendersoB vs. People, L7 Colo., 589, 590.

People \s. Board of Equalization, 20 Colo.,

220, 230.

Report of Attorney General Jones, 1889

L890, pages 31-45.

Report <>t* Attorney General lianpin, L891-

1892, page
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After the payment of the expenses of the execu-

tive, legislative and judicial departments of the state

government for any fiscal year, together with the in-

terest on any valid public debt, all of which are "pre-

ferred," all other appropriations take effect and must
be paid in the order of the taking effect of the legisla-

tive acts making such appropriations. Priority of the

date of the taking effect of the acts making appropria-

tions must govern, after preferred appropriations are

discharged.

(loodykoontz vs. People, 20 Colo., 374, 377.

Parks vs. Soldiers' and Sailors' Home, 22
Colo., 86, 91, 07, 100, 101.

Mill levies, which are in the nature of continuing
appropriations, take effect in the order in which they
were passed by the legislature, and are fixed as of the

date of the taking effect of the several legislative acts,

after giving preference to all preferred appropria-

tions, or mill levies which are or may be preferred.

People vs. Board of Equalization, 20 Colo.,

220, 228, 229, 231.

In the case of appropriations of the same grade,

made by separate bills bearing the same date, priority

must be given as of the time of day of the taking effect

of the several acts.

Parks vs. Soldiers' and Sailors' Home, 22
Colo., 86, 101.

"It may be competent for the legislature to provide that,

in case of deficiency, the public funds shall be pro-rated between

claimants of the same grade."

Parks vs. Soldiers' and Sailors' Home, 22
Colo., 86, 101.

The Eleventh General Assembly passed the fol-

lowing act regulating the order of payment of appro-
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priations in case the revenues of the state should be
insufficient to meet the appropriations made by the

General Assembly.

"Section 1. In case the available revenues of the State

for any fiscal year are insufficient to meet all the appropriations

made by the General Assembly for such year, such appropria-

tions shall be paid in the following order:

First: The ordinary expenses of the legislative, executive

and judicial departments of the State Government, and interest

on any public debt, shall first be paid in full.

Second: Appropriations for all institutions, such as the

Penitentiary, Insane Asylum, Industrial School and the like,

wherein the inmates are confined involuntarily, shall be next

paid.

Third: Appropriations for educational and charitable in-

stitutions.

Fourth: Appropriations for any other officer or officers,

bureaus and boards, to be paid pro rata, if there be not sufficient

tunds to pay in full.

Fifth: All other appropriations made pro rata out of the

General Fund shall next be paid from all revenues available to

meet such appropriations."

Session Laws of 1S!I7, page 21.

In re State Board of Equalization, 24

Colo., 44C>, 4:>4.

All inspection of the above act will show that the

General Assembly provided for pro-rating only in

cases of a deficiency of the revenues arising in the

fourth or tilth classes. Doubtless it was believed by
that body at that time that there would never he a de-

ficiency of revenue in cither of the tirst three classes.

During the years 1897 and 1898 it was believed for a

time, with good reason, that a deficiency would occur

in the third class, and that there would he no moneys
available for the payment of any <>f the appropria-

tions falling in either of the fourth or fifth clasi i

This doubt less led to the passage by the Twelfth Gen
oral Assembly Of House Bill No. oil. by which the

third paragraph of the ah ve act was amended to r<;id

;i- folio?
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"Third. Appropriations for educational and charitable in-

stitutions; Provided, That in case there is (are) not sufficient

revenues for any fiscal term to meet in full the appropriation for

educational and charitable institutions, after providing for the

necessary amounts appropriated according to paragraphs first

and second of this act, then in that event whatever there may be

to apply on account of said appropriations for said educational

and charitable institutions, shall be distributed among all of

said institutions appropriated for (under this clause of said act)

pro rata according as the amount appropriated for each of said

institutions shall bear to the total amount available for all of

said educational and charitable institutions for said fiscal term."

Session Laws of 1899, page 21.

The effect of the above statute is, in event of a

deficiency of the revenues, to create a different classi-

fication and to authorize a different order of payment
of appropriations from that fixed by judicial decision

in the absence of a statute fixing the order of payment
in such cases."

Prior to the passage of the said act of 1897, reg-

ulating the order of payment of appropriations, the

order of payment thereof, in all cases, whether or not
there was a shortage of revenues in any fiscal year, as
well as the status of all excess appropriations, had
come to be fairly well understood by the executive de-

partments of the state government. Under the several

decisions of our Supreme Court it was the duty of the

Auditor of State to first classify as preferred claims
the legislative, executive and judicial appropriations,
together with all appropriations for the payment of

interest upon any valid public debt. The several mill

levies provided for by law were next classified in the

order of the passage of the several acts providing for

the same, and all other appropriations were then
scheduled and classified in the order of the taking
effect of the several acts carrying appropriations.

The Auditor of State first estimated the probable
revenues for each fiscal year, and after the aggregate
valuation for the purpose of taxation of all the taxable
property in the state had been ascertained and the
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levied for state purposes fixed, he was then able to de-

termine with a reasonable degree of accuracy the

amount of the revenues for each successive fiscal year.

All appropriations which, under the above classi-

fication, were ascertained to he in excess of the reve-

nues of the stale for any particular year were then

known to he absolutely void.

It has been held l>\ the Supreme Courl that in the

absence <>r a legislative preference, appropriations for

the state educational, reformatory < r penal institu-

tions have, in case of a deficiency of the revenue, no

precedence over other appropriations.

Parks vs. Soldiers' and Sailors' Home, 22
Colo., 86,

(
.>7.

I again quote from my said opinion of duly 5,

L899, as follows:

••ruder the ahove cited constitutional provisions,

it has been repeatedly held by the Supreme Court of

this state that the General Assembly is inhibited in

absolute and unqualified terms from making appro-

priations or authorizing expenditures for the ordinary

expenses of the state g< vernmenl in excess of the total

tax then provided by law and applicable tor such ap-

propriations and expenditures, unless that body shall

provide for levying a sufflcienl tax within the consti-

tutional Limits, to pay the same, within such fiscal

year.

iu re Appropriations, L3 C< l«>.. 316, 322.

Parks vs. Soldiers' and Sailors' Home, 22
Colo., st;, 91.

I ii re Continuing Appropriations, 18 Colo.,

192, 1!>::.

Institute vs. Henderson, 18 Colo., 98, 106.

Iii re Board of Equalization, 24 Colo., lit;.

150.

People vs. Scott, '.» Colo., 122, 130.
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It has been further held that such excess appro-

priations are absolutely void and that,

"They create no indebtedness against the State, and entail

no obligation, legal or moral, upon the people, or upon any future

General Assembly."

In re Appropriations, 13 Colo., 316, 323,

324, 328.

Parks vs. Soldiers' and Sailors' Home, 22
Colo., 86, 91.

Henderson vs. People, 17 Colo., 589, 591.

In re Loan of School Fund, 18 Colo., 195,

200.

Legislative Appropriations, 19 Colo., 58,

62.

People vs. Hoard of Equalization, 20 Colo.,

220, 231.

"What we have said of the legislative department in re-

spect to making appropriations or authorizing expenditures in

excess of constitutional authority applies with equal force to the

executive department in recognizing or dealing with legislation

affecting the public revenues."

In re Appropriations, 13 Colo., 310, 325.

Parks vs. Soldiers' and Sailors' Home, 22

Colo., 86, 91.

In speaking of Sections 11 and 10 of Article X of

the Constitution, the Supreme Court of this state has
used this language.

"Taking the provisions of the two sections together, the in-

tention would seem to be that the annual state tax should meet

the annual state expenditure."

People vs. May, 9 Colo., 80, 92.

In re Loan of School Fund, 18 Colo., 195,

200.'
1

The General Assembly having, from time to time,

by separate acts, provided for not less than eight sep-

8
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arate fractional mill levies for the support of the sev-

eral state institutions and for other state purposes,
which mill levies range in amount from one-fifteenth

of a mill to one-hall of a mill on each dollar of valua-

tion, and aggregate in amount one and twenty-three-

thirtieths mills, the SupremeCourt has held that it* the

remaining two and seven-thirtieths mills are insuffi-

cient to provide for the ordinary expenses of the state

government, Including the expenses of the Legislative,

executive and judicial departments, together with in-

terest upon any valid public debt (and the principal

of any valid public debt which must be paid within

the four mill limit for state purposes, /// re Hoard of

Equalization, 24 Colo., 44(> >, the last mill levy or levies

in point of time of the passage of the act or acts pro-

viding for the same are void.

"Those levies which the legislature has attempted to author-

ize after the constitutional limit of four mills was reached fall

under the constitutional inhibition and must be treated as void."

People vs. Board of equalization, 20 Colo.,

220, 231.

In re Hoard of Equalization, 24 Colo., Hi*>.

153.

With constantly decreasing state revenues, conse-

quent upon a decreased valuation, and increasing ei

penses of the state government, resulting from the

growth and development of the state, as well

as from a rapidly maturing bonded indebted-

ness, ii Long since became apparent to the ei

ecutive officers of the state, as well as to the

members of the Genera] Assembly, that the time was

fast appn aching when the state would be unable, bj

reason of a deficiency of revenues, to meet all the ap
propriations made by the General Assembly, and it

was understood that the last appropriations In point

of time would fail for want of revenues with which t«>

meet them.

During the biennial period covering the fiscal

*
i nd I vi i i heir w as a deflcienci In the state
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revenues resulting in claims against the state which
were 4 liquidated by the issuance of casual deficiency

bonds to the amount of one hundred thousand dollars.

Session Laws of 1895, page 17.

Section 3, Article XI, Constitution.

In re Contracting of State Debt, 21 Colo.,

399.

In re Casual Deficiency, 21 Colo., 403.

During the biennial period covering the fiscal

years 1895 and 1896 it was found that the appropria-

tion for the Soldiers' and Sailors' Home must fail for

the want of revenue to meet the same.

Parks vs. Soldiers' and Sailors' Home, 22

Colo., 86.

Doubtless it was this situation, and the knowl-
edge that appropriations for some of the most essen-

tial and necessary state purposes, or for the support
of state institutions, might fail of payment for the

want of revenues, in the event that such appropria-

tions should fall last in point of time, which led to the

passage of the said act of 1897, regulating the order
of payment of appropriations in case the available

revenues of the state for any fiscal year should be in-

sufficient to meet all the appropriations made by the

General Assembly for such year.

This act has never been construed by the courts.

While there may be some question as to its validity,

it will be assumed that it is the duty of the executive

officers to obey strictly the terms of the statute, and
for the purpose of this opinion the act will be pre-

sumed to be valid in every respect.

The following mill levies have been provided for

and the proceeds thereof appropriated by statute.

The date of the passage of the several acts providing
for and appropriating the same being indicated in

parentheses

:
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For the "University of Colorado," one-fifth of

one mill.

2 M. A. B., Section 4602. i lsTT. i

For the "Colorado School for the Deaf ami
Blind/' formerly called the "Institute for the Educa-
tion of the Mute and Blind," one-fifth of one mill.

2 M. A. S., Section 3256.
I

1S77. i

For the "Colorado Insane Asylum," one-fifth of

one mill.

2 .M. A. S., Section 2<>74. i L879.)

For the "State School of .Mines," one-fifth of one

mill.

2 M. A. S., Section 1080.
I L881.)

For the "Stock Inspection Fund," one-fifteenth

of one mill.

2 M. A. s.. Section 1234. i 1881.)

For the "Stale Agricultural College," one-tilth of

one mill.

< J. L 1*77, Section 8. i L877. i

Session Laws of 1879, page 158. (1879.)

1 M. A. s.. Section :ir>. i 1883.

1

For the "Capitol Building Fund," one half of one
mill.

2 M. A. s.. Section 3851. I
L883

1 M. A. s.. Section 355. i L889.

1

3 M. A s.. Section 355.
I
L893

People its. Board of Bqualisat i<»n. 2<> Colo.,

220, 231.

For the "State Normal School," one-fifth of one
mill.

3 M \ s
. Section U34h

I
L895

Ion Laws of 1899, page 105 I
L89
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For state purposes (general revenue) ( levy to be

fixed by the State Board of Equalization).

(J. L. 1S77, Section 2283. (1877.)

2 M. A. S., Section 3851. (1883.)

2 M. A. S., Section 3768. (1885.)

3 M. A. S., Sections 3768, 3849. (1891.)

People vs. Board of Equalization, 20 Colo.,

220, 230.

Goodykoontz vs. The People, 20 Colo., 374,

377.

For "Capitol Building Bond Sinking Fund 1 '

(levy to be fixed by the State Board of Equalization )

.

1 M. A. S., Section 324. (1883.

)

Session Laws of 1891, page 51, Section 6.

(1891.)

At the September, A. I). 1899, meeting of the

State Board of Equalization, the following state 1 tax

for the year 1899 was ordered by that board to be lev-

ied pursuant to law

:

1. For state purposes (general revenue and in-

terest on bonds), 2 1-12 mills on the dollar. (First

class, so far as appropriated for the payment of pre-

ferred claims.

)

2. For Mute and Blind, one-fifth mill on the dol-

lar. (Third class.)

3. For University, one-fifth mill on tin 1 dollar,

i Third class. )

4. For Agricultural College, one-fifth mill on the

dollar. (Third class.)

5. For School of Mines, one-fifth mill on the 1 dol-

lar. ( Third class, i

(>. For Insane Asylum, one-fifth mill on the dol-

lar. ( Second class. )

7. For Stock Inspection, one-fifteenth mill on

the dollar. (Fourth class. )
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8. For Capitol Building and interest on Capitol

Building bonds, one-half mill on the dollar.
I
Fifth

class, i

!>. For Norma] School, one-fifth mill on the dol-

lar. (Third class, i

10. For Capitol Building bond sinking fund.

three-twentieths mill on tin 4 dollar, i First class, i

Total, four mills.

11. Interest on insurrection bonds i authorized

by decision of the Supreme Court I, one-tenth mill on
the dollar. I First class, i

12. For Spanish-American war (fixed by stat-

ute i , one-tilth mill on the dollar. ( First class, i

The fund derived from said fractional mill levies

has been appropriated by the legislature for the pay-

ment of Claims against the state, which, under the

said act of ls!>7. regulating tin 1 order of payment of

appropriations, fall within each of the live classes as

indicated above by the words in parentheses.

Number 1 above was issued for the purpose of

meeting the expenses of the three departments of

state, interest on casual deficiency bonds and the gen-

eral expenses of the state covered by specific biennial

appropriations falling within any of the classes from
the second to tilth, inclusive, provided, of course, that

the levy will produce sufficient funds for the years

L899 and 1900 with which to meet said specific appro-

priations. So much of the proceeds of this levy as are

appropriated for the payment of preferred claims

must be classified as of the first cla>>.

Number 2, for the Mute and Blind Institute;

Dumber .'*>. for the University; number l, for the Agri-

cultural College; Dumber •*">. for the School ^\' Mines,

and number **, for the Normal School, all being for

charitable or educational institutions, the appropria-

tions Of the proceeds thereof fall within the third

class. Number t;, fur the Insane Asylum, the same be-

ing an Institute where the inmates are Involuntarily

confined, the appropriation of the proceeds thereof

f;il!^ within the second class: Dumber 7. for the stock
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inspection fund, falls within the fourth class, "for any
other officer or officers, bureaus and boards ;" number
8, "for Capitol Building and interest on Capitol

Building bonds," being levied for the completion and
furnishing of the Capitol Building, falls within the

fifth class.

It will be noted that this levy is also made for "in-

terest on Capitol Building bonds." A levy to provide

a fund for the purpose of paying interest on the Cap-
itol Building bonds properly belongs in the first class,

and until within the past three years the State Board
of Equalization has annually made a separate levy, in

accordance with the statutes, of a fractional part of a

mill for that purpose.

1 M. A. S., Section 324.

Session Laws of 1891, page 51, Section 6.

During the past three years, owing to the fact

that there has usually been a deficiency in the general

revenue, the State Board of Equalization has arbi-

trarily required the Board of Capitol Managers to al-

low the interest on the Capitol Building bonds to be
paid out of the half-mill levy for the "Capitol Build-

ing Fund."
Number 10, for "Capitol Building Bond Sinking

Fund," is levied for the purpose of creating a sinking
fund with which to pay the principal of the Capitol

Building bonds at the maturity thereof, and which
are now outstanding to the amount of 1600,000.

1 M. A. S., Section 324.

Session Laws of 1891, page 51, Section 6.

Number 11 was levied for the purpose of paying
the interest on the Cripple Creek and Leadville in-

surrection bonds.

Number 12, for the Spanish-American war, was
levied in accordance with a statute, for the purpose of

meeting the expenses incurred in the mobilization of

Colorado troops.

Session Laws of 1899, page 325.
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The last two levies, being for extraordinary and
not ordinary expenses, do not, as held by the Supreme
Court, fall within the four-mil] limit of the Constitu-

tion, and will hereafter, in this opinion, ho disre-

- ;ml( '
(1

- In re Board of Equalization, 24 Colo., 44ti.

The Supreme Court of this state, prior to the

passage of said act of 1897, has hold that the expenses
of the three departments of tin 4 state, as well as the

principal and interest of the bonded indebtedness of

the state, are preferred, under the Constitution, and
must he first paid. That COUTi has also held that the

State Hoard of Equalization, in fixing tin 4 levy for

state purposes, must observe the Legislative mandate
for the levying of fractional mill levies for the state

institutions, stock inspection and Capitol Building
funds, so far as the same may not he repugnant to the

constitutional provision concerning excess appropri-

ations. That court has also upheld the right of the

State Board of Equalization to determine the amount
of revenue necessary for the purpose of meeting the

expenses of the three departments, and the principal

and interest of the public debt, and the power of the

hoard, under the statute, to fix the amount of tin' mill

levy for genera] revenue, not exceeding, however, four

mills on the dollar, and has said that if the several

mill levies provided for by statute, when deducted
from four mills, do not leave a sufficient levy for gen-

eral revenue, the State Board of Equalization max ex

chide from the annual levy and decline to order to he

Levied any <>r all of the fractional mill levies provided
i<>r by statute, beginning with the last statutory levy

in point of time and Striking off the levies in tin* in

perse order of their passage by the legislature, until

there remains a sufficient part of the four mills i<> pin

vide the necessary genera] revenue for the state.

People \s. Board of Equalizal i<>n. 20 Colo.,

i^n, 231.

In Re Board «>i Equalization, 24 <'<•!<»..

146, 159
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The several statute's above referred to, providing
for mill levies for the support of the state institu-

tions, and for the other purposes mentioned, create

what may be called "Continuing Levies." Either by
the same sections of the statutes providing for the

said several mill levies, or by other sections of the

statutes, the proceeds arising from said mill levies

are appropriated for the purposes for which the mill

Levies were created. These appropriations, therefore,

constitute what may be termed "Continuing Appro-
priations." The distinction between the levy and the

appropriation has been recognized bv our Supreme
Court.

People vs. Board of Equalization, 20
Colo., 220, 232.

Continuing appropriations do not differ from the

specific appropriations made by the General Assem-
bly at its biennial sessions, except that the General
Assembly, by the use of apt words in making the con-

tinuing appropriations, relieves itself from the ne-

cessity of re-enacting the statutes and making spe-

cific appropriations for specific purposes at each bi-

ennial session. All appropriations, either specific

and biennial, or continuing, are embraced within the

provisions of the said act of 1897, providing for the

classification of appropriations "in case the available

revenues of the state for any fiscal year are insuffi-

cient to meet all the appropriations made by the Gen-
eral Assembly for such year."

From what has been said above, it necessarily re-

sults that if the revenues of this state for a particular

fiscal year are sufficient to meet all appropriations in

full, falling within the first four classes mentioned in

said act of 1897, but are insufficient to meet in full

all appropriations falling within the fifth class, what-
ever moneys are available for the payment of fifth

class appropriations, must be pro-rated among the

several persons, officers or objects entitled thereto,

and the capitol building fund, derived from the said
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half-mill levy for the purpose of completing and fur-

nishing the capitol building, must pro rate with all

other fifth class appropriations.

[f there be Sufficient revenues with which to pay
all appropriations in full embraced within the first

three classes, hul not a sufficient amount with which
io pay the fourth class appropriations, without draw-
ing upon the tilth class mill levy, then the moneys de
lived from the capitol building half-mill levy, or so

much thereof as may be necessary, must be used for

i he purpose of paying i he fourth class appropriations,
and if, after using all of the proceeds derived from
the capitol building levy, there shall then he a de-

ficiency in the fourth class, the appropriations in that

class, including that of the stock Inspection fund, de-

rived from the one-fifteenth mill levy, must he pro-

rated.

If there be sufficient revenue in any fiscal year
to meet in full the first and second class appropria-

tions, but not sufficient to meet all appropriations

falling within the third class, without drawing upon
the fourth and fifth class mill levies, then the capitol

building levy in the fifth class and the stock inspec-

tion mill levy in the fourth class, must he applied, so

far as necessary, to the payment of appropriations in

the third class. If, however, the funds derived from
the stock inspection levy, would he sufficient to meet
the deficiency in the third class, then the fourth class

would become entitled to the capitol building levy, or

so much thereof us may he necessary, to meet in full

all of the fourth class appropriations, and if Insuffi-

cient to meet in full all fourth class appropriations,
must he pro rated.

If, after the payment of all first class appropria-

tions in full, it Should he found that in any fiscal

year the revenues are insufficient to meet appropria-

tions falling within the second class, tin- mill levies

for the .Mute and Blind, University, Agricultural Col-

School of Mines and Normal School, falling

within the third class, as well as the stock inspection
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mill levy in the fourth class and capitol building mill

levy in the fifth class, must be drawn upon, so far as

necessary, for the purpose of meeting the deficiency

in the second class. If, after drawing upon the pro-

ceeds of said mill levies in the third, fourth and fifth

classes, sufficient funds should be derived with which
to meet all second class appropriations, whatever sum
remains of the proceeds of said third, fourth and fifth

class mill levies would then be applicable to the pay-

ment of third class appropriations, and, if necessary,

should be pro-rated among the said third class in-

stitutions.

If, after the payment in full of all first and sec-

ond class appropriations, it should be found that

there was a shortage in the third class appropriations,

the said five mill levies falling within the third class,

must be pro-rated with other specific third class ap-

propriations made for the support of the educational
or charitable institutions.

It needs no argument to show that if the reve-

nues of the state should be insufficient to meet in full

the first class appropriations, all mill levies falling

in either the second, third, fourth or fifth classes must
be used to whatever extent may be necessary for the
payment of first class appropriations. This is true

by reason of the constitutional guarantee which pre-

fers all first class appropriations.

It will be observed that the said act of 1897 pro-

vides for pro-rating, in case of a deficiency, only in

the fourth and fifth classes.

Session Laws of 1897, page 21.

It will be further observed that at the next ses-

sion of the legislature, the General Assembly amended
said act so as to provide for pro-rating in the third

class in the case of a deficiency of the revenues.

Session Laws of 1899, page 21.

This is clearly a legislative construction that it

was not the intention of the framers of the act of 1897
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to provide for pro-rating in the tirst and second
classes. It remains, therefore, to determine the order

of payment of appropriations in the event that there

shall be a deficiency of revenue with which to meet

second class appropriations.

"It may be competent for the legislature to provide that, in

case of a deficiency, the public funds shall be pro-rated between

claimants of the same grade, but certainly, in the absence of

such legislation, the courts can not require this to be done when
the priority in time can be ascertained; consequently, in case of

several appropriations of the same grade made by separate bills

bearing the same date, and there are funds to pay part, but not

sufficient for all, priority should be given as of the time of day

of the taking effect of the several acts."

Parks vs. Soldiers' and Sailors
1 Home, 22

Colo., $6, 101.

I conclude, therefore, that in the eveni of a de-

ficiency in the second class appropriations, all appro-

priations falling within that class, so far as payment
thereof can he made, must he made in the order of

the taking effect of the several appropriation acts.

The Auditor of State should, therefore, classify all

appropriations according to the date, and if neces-

sary, the hour of the day upon which the said appro-

priations took effect, and pay the same in the order
of said classification.

It will he observed that the Insane Asylum mill

levy falls within the second <iass. This appropria-

tion, therefore, has a priority dating from the passage

of the act creating said mill levy in 1879, ami becomes
the first appropriation which should he paid in the

second class. All other appropriations falling within

that class being specific biennial appropriations and
all having been passed by the Twelfth General ta

Bembly, lake effect ;is of I he year L899.

With a valuation of two hundred million dollars,

a half-mill levy for capitol building purposes will

produce $100,000 \'<>v each year. For several fears

ill.- valuation «>f this stale has fallen heh»w two
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hundred million dollars, and this fad, together with

an allowance of five per cent, for uncollected taxes,

reduces the annual receipts for the capitol building

fund to something like $90,000 for each year. As
stated above, for the past three years, out of this fund
has been paid $22,500 for interest on capitol building

bonds. The last General Assembly appropriated for

the maintenance and support of the 1 capitol building,

for the biennial period of 1891) and 1900, $69,300, or

$34,050 per year.

Session Laws of 1899, page 53.

From the above figures it will appear that but
a comparatively small sum is left in said capitol

building fund with which to pay for construction

work for the completion of the building, and with
'which to pay the capitol building warrants now out-

standing to the amount of $541,595.39 and the inter-

est thereon, which is accruing at the rate of six per
cent, per annum, amounting, upon the present out-

standing warrants, to the sum of $32,075.72 per an-

num. Interest upon the capitol building warrants
is not payable annually, but only at the time of call-

ing and paying the warrants. Prior to the fiscal year

1897, capitol building warrants were issued for cer-

tain fiscal years in excess of the income of the capitol

building fund. In this manner capitol building war-
rants came to be outstanding which were void and
might be technically called excess warrants. I am
credibly informed that since the beginning of the fis-

cal year 1897, warrants have not been drawn upon the
capitol building fund for any year in excess of the

sum produced by the half-mill levy. Capitol build-

ing warrants, therefore, for the past three years, are
valid warrants and cannot in any sense be called ex-

cess warrants. I am credibly informed that the rev-

enues derived from tin 1 capitol building mill levy for

the fiscal years 1897, 1898 and 1899, have been used,

and are now being used, for the payment of capitol

building warrants issued prior to the beginning of
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the said fiscal year L897 (the date of the last capitol

building warrant which was called for payment by
the State Treasurer, March 10, L900, was June 7.

L895), and consequently have been used, and are now
being ased for the payment of warrants, a part of

which are valid and a part of which are excess and
void wart-ants. The time may therefore come when
the capitol building warrants of said years L897, L898
and 1899, as well as future years, if the present prac-

tice be continued, cannot he paid, not because they

are not valid warrants drawn within the limits of the

revenue of the fiscal years for which they were drawn,
but because the moneys applicable for the payment
thereof have been diverted to the payment of war-

rants of prior years, a part of which were excess war-
rants. I am also credibly informed that the atten-

tion of the executive officers of this state has been

heretofore called to this situation by my predecessor
in office.

I have already said that interest upon capitol

building warrants is not payable annually, but only

at the time of calling and paying the warrants them-
selves, and that the capitol building warrants which
are now being called and paid, were issued in June,
1895. The interest, therefore, upon said warrants is

not being paid lor nearly five years after the date of

their issuance. The fad that excess capitol building

warrants have been issued, together with the method
of payment thereof indicated above, having postponed
the payment of the principal and interest thereon i\)V

a period of several years after their issuance, rendered

BUCh warrants an undesirable investment for pur-

chasers of warrants, and their value in the market fell

much below par. Not only were the contractors en-

gaged in the construction work upon the capitol build-

ing compelled to discount their warrants, but the

janitors and other employes were also compelled to

discount their warrants for their monthly salaries.

accepting in some instances, as I have been informed,
as low as eighty-five rents on the dollar. The Eleventh
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and Twelfth General Assemblies not only provided

by law for the issuance of certificates of indebtedness

where there were no funds with which to pay the ex-

penses of the maintenance 1 of the capitol building, but

also provided that certificates of indebtedness issued

in payment of maintenance expenses should bear in-

terest at the rate of six per cent, per annum, payable

semi-annually.

Session Laws of 1897, page 28.

Session Laws of 1899, page 53.

Session Laws of 1899, page 57.

No certificates of indebtedness have been issued

under said act, but the Auditor of State has drawn
warrants against said appropriations upon vouchers
issued by the Board of Capitol Commissioners, and
the State Treasurer has stamped the same payable out
of the capitol building fund, with interest thereon
from the date of presentation to the date of payment,
at the rate of six per cent, per annum, payable semi-

annually, and the interest thereon has heretofore been,

and now is being, paid semi-annually out of the capitol

building fund, without drawing warrants therefor.

Since the year 1897 the State Treasurer has been
purchasing capitol building maintenance warrants as

an investment for the public school fund. This prac-

tice of paying semi-annual interest (and purchasing
said warrants as an investment for the school fund),
has had the desired effect of bringing said mainten-
ance warrants to par, but as said practice is illegal it

should be at once discontinued.

The Constitution of this state contains the follow-

ing provision

:

"No money shall be paid out of the treasury except upon
appropriations made by law, and on warrants drawn by the

proper officer in pursuance thereof."

Section 33", Article Y, Constitution.
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In construing the above section our Supreme
Courl has made use of the following language:

•'Under this provision, when money has been actually paid

into the state treasury, a statute providing for its payment other

than by appropriation and warrant, is void. No argument is

needed to demonstrate this. The language employed admits of

no other construction."

The Institute vs. Henderson, 18 Colo., 98,

101.

In re Bounties, 18 Colo., 273.

Goodykoontz vs. Acker, 19 Colo., :>><;<>, 363.

Parks vs. Soldiers' and Sailors' Homo, 22
Colo., 86, 91.

Carlilevs. Hurd, :\ Colo. App., 11, 14.

It has been the uniform practice of the presenl

Stare Treasurer, as well as that of his predecessors, t<»

pay the semi-annual interest upon the 1 bonded indebt-

edness of the state without the drawing of warrants
therefor. This practice, being in contravention of the

above section of the Constitution, should also he dis-

continued.
I have no doubl that the legislature may lawfully

provide for the payment of semi-annual interest upon
state warrants where there is money already in the

treasury belonging to any fund which is available for

the payment of such interest, or where the payment
thereof can he provided f<»r by law, out of proper

funds, without exceeding the constitutional limit, but

in cases like thecapitol building warrants mentioned

above, considering the present state of our finances,

outlined above, I am of the Opinion that the payment
*>\' semi-annual interest upon said capitol building

maintenance warrants is clearly Illegal. Under the

present condition of our slate finances, it' warrants are

drawn upon the capitol building fund in anticipation

of the revenues to be derived therefrom, the into

thereon, when paid, must be paid out of the revenues
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of the year for which the warrants were drawn. As
suming that the half-mil] levy for the capitol building

fund will produce $90,000 and no more each year, then

the statute appropriating the proceeds of said mill

levy for capitol building purposes appropriates

f90,000 for each year, and no more 1
. If war-

rants are not drawn against this fund until the

money is actually in the treasury, it is clear

that warrants cannot be drawn exceeding in amount
$90,000 for any one year. If, however, the proceeds
of the mill levy arc 1 anticipated and warrants are

drawn against the proceeds of said capitol building

fund for any fiscal year, the amount thereof, including

the interest which will accrue upon said warrants
from the date of issuance to the date of payment, must
not exceed $90,000. Under our financial system the

moneys with which to pay the expenses of any fiscal

year are not received into the treasury until the fol-

lowing year, and warrants drawn upon the revenues
of a particular year are not called and paid until from
twelve to eighteen months after the issuance thereof.

Under this situation it is manifest that there will be

no moneys available for the payment of the first or

second installments of the semi-annual interest upon
said maintenance warrants derived from the revenues
of the fiscal year for which said warrants were issued,

and that when there is money in the treasury with
which to pay said interest, the money is then applica-

ble to the payment of both the principal and interest

of said Avarrants. Under the present practice of pay-

ing semi-annual interest on said maintenance war-

rants, the interest thereon is paid for the first and
second semi-annual installments out of revenues de-

rived from the levy of taxes for some preceding year
or years, and after the warrants have been outstanding

for a considerable time, the semi-annual interest

thereon must be paid, if at all, out of the revenues of

fiscal years subsequent to the year in which said war-

rants were drawn. It is manifest from the above that

where warrants are drawn upon the capitol building
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fund, as has been done for many years past, to the full

amount of the half-mil] levy, the payment of semi-

annual Interest thereon oul of the revenues of other
years is simply a device by which the expenses of a

particular fiscal year are made to exceed the revenue
of thai fiscal year.

During the last three fiscal years approximately
|1009

000 worth of maintenance warrants have been
issued and stamped as bearing interest at six per cent.,

payable semi-annually. The semi-annual interest,

therefore, upon said warrants now amounts to $G,000
per annum. It needs no argument to demonstrate con-

clusively that if this practice be continued for a few
years Longer, under the present situation, the capitol

building fund will be embarrassed in an attempt to

meet the semi-annual interest on said warrants.

The several state institutions mentioned above as

having mill levies have been kept upon a cash basis

and have not been permitted to draw warrants against

the proceeds of their mill levies until the moneys were
actually in the treasury. The warrants, therefore, are

cash warrants payable at the time they are drawn.
I am not advised as to why the capitol building has

been treated differently from tin 1 state institutions

supported by mill levies, and why the capitol building

has been permitted to anticipate its mill levy for years

to come.

Prom what has been said above it must be clear

that the investment of the public school fund by the

State Treasurer in capitol building maintenance war-

rants is not a safe investment for the public school

fund.

Attention is called to the status of the capitol

building levy at this time for the purpose of observing
that it may be argued with some show of reason that

the expenses incurred for capitol building mainten-

ance properly falls within the first class. Without ex-

pressing any opinion upon this question at this time,

ii Is sufficient, for the purpose of this opinion, to say

that so far as the expense of const ruct ion work is con-
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cerned, the appropriation of the proceeds of the half-

mill levy for such purpose clearly falls within the fifth

class of appropriations.

I am credibly informed that since the passage of

the said act of 1897, regulating the order of payment
of appropriations, the Auditors of State have con-

strued the same as including within the second class

only appropriations for maintenance and support of

the penal and reformatory institutions, and not ap-

propriations for buildings.

Replying to your first specific inquiry, I must ad-

vise you that the appropriation of f25,000 (Session

Laws of 1899, page 97) for the purpose of purchasing
lands and erecting buildings for the Girls' Industrial

School, falls within the second class of appropria-

tions, as designated by the said act of 1897, providing
the order of payment of appropriations in case the

available revenues of the state are insufficient to meet
all appropriations made by the General Assembly.

The following list furnished me by the Auditor of

State contains seven specific appropriations for main-
tenance, etc., of the several penal and reformatory in-

stitutions, and embraces only such appropriations as

have been heretofore construed by the Auditor of

State as falling within the second class. The list con-

tains the number of each bill, volume and page of the

Session Laws where published, and the date and hour
of the executive approval thereof.

(1) S. B. 75, (Laws of 1899, p. 108)

March 6, 1899, 10:25 A. M. Peni-

tentiary, Maintenance $ 25,000

(3) S. B. 143, (Laws of 1899, p. 100)

April 13, 1899, 11:20 A. M. Insane

Asylum, Maintenance 50,000

(5) S. B. 77, (Laws of 1899, p. 196)

April 13, 1899, 11:21 A. M. Peni-

tentiary, Maintenance 145,000

(6) H. B. 135, (Laws of 1899, p. 91)

April 13, 1899, 11:23 A. M. De-

pendent Childrens' Home, Mainte-

nance 30,000



244 BIENNIAL U9PORT
•

(8) H. B. 72, (Laws of 1899, p. 95)

April 13, 1899, 11:30 A. M. Boys
Industrial School, Maintenance... 60,000

(11) S. B. 105, (Laws of 1899, p. 110)

April 13, 1899, 11:40 A. M. Re-

formatory, Maintenance 70,000

(12) S. B. 296, (Laws of 1899, p. 97)

April 18, 1899, 3:40 P. M. Girls

Industrial School, Maintenance,

Rents, etc 5,000

The Honorable Auditor of State at my request,

lias furnished me with a copy of the estimated receipts

and disbursements of the state for the fiscal years l 899
and 1900. Prom this estimate it appears that there

will he no moneys with which to pay any of the appro-
priations falling within the third, fourth or fifth

classes, and that there will probably he a shortage of

about -Sol,000 in the second class. Two propositions
should be particularly noted by yon at this time,

first, that in this estimate the Auditor has taken into

consideration only the above mentioned seven appro-

priations as falling within the second class: and. sec-

ond, he has assumed that the above mentioned five-mill

levies for the support of educational and charitable

institutions, as well as the above 1 mentioned mill levies

falling within the fourth and fifth classes should not

be taken into consideration in classifying the appro-

priations for payment under the said act of 1S!>7.

It is proper for me at this time to advise you that,

in my judgment ( in addition to the said appropriation
of |259000 for the Girls' Industrial School), the fob

lowing specific biennial appropriations made by the

Twelfth General Assembly, principally for the pur-

chase of lands, the erection of buildings and the mak-
ing of permanent improvements for the several state

Institutions, likewise fall within the second dl —

(2) H. B. 133. (Laws of 1899, t>. 101)

April v L899, l l Hi A II.

pendent Children*' Home Lands.

Bnlldlni J '000
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(4) S. B. 143, (Laws of 1899, p. 100)

April 13, 1899, 11:20 A. M. Insane

Asylum, Repairs, Buildings, etc.. 44,000

(7) S. B. 76, (Laws of 1899, p. 109)

April 13, 1899, 11:25 A. M. Peni-

tentiary Repairs, etc 4,000

(9) H. B. 72, (Laws of 1899, p. 95)

April 13, 1899, 11:30 A. M. Boys
Industrial School, Heating Plant,

etc 10,000

(10) S. B. 194, (Laws of 1899, p. Ill)

April 13, 1899, 11:32 A. M. Re-

formatory, Heating Plant, etc.... 8,500

To which should also be added the

above mentioned appropriation of

$25,000, as follows:

(13) S. B. 296, (Laws of 1899, p. 97)

April 18, 1899, 3:40 P. M. Girls

Industrial School, Buildings.
Lands, etc 25,000

Total $126,500

The figures in parentheses prefixed to the above
schedules indicate the order in which said appropria-

tions received the executive approval and take effect.

All of said acts containing emergency clauses.

From the above it will appear that according to

the best estimate which the Auditor of State is able

to make at the present time, and including the said

$126,500, there will be a deficiency in the revenues
falling within the second class of appropriations
amounting to more than $183,000 for the fiscal years
1899 and 1900. It will thus be seen that if all of said

penal and reformatory institutions demand and re-

ceive their appropriations in full, the payment thereof

will absorb an amount substantially equal to one-half

of the aggregate mill levies of the said educational

and charitable institutions falling within the third

class for the said fiscal years 1899 and 1900. Each of

said educational and charitable institutions have a

one-fifth mill levy, which will produce for all of said



246 BIENNIAL REPORT

five institutions for each fiscal year aboul 9180,000,
and possibly a Little more.

[f a part op all of the mill levies for the educa-

tional and charitable institutions falling within the

third class shall be absorbed for the purpose of meet-

ing the appropriations within the second class, the

educational and charitable institutions will then be-

come entitled to the proceeds derived from the stock

inspection mill levy in the fourth class, and the Cap-
itol Building mill levy in the fifth class.

At the present valuation, the stock inspection

fund derives an income of about $12,000 per annum
from its levy of one-fifteenth of a mill, and the Capi-

tol Building fund derives an income of about $90,000
from its levy of one-half mill.

In considering the proposition that the third-

class institutions may become entitled to absorb the

proceeds of the Capitol Building mill levy, it must
not be forgotten that the interest upon the Capitol

bonds, amounting to |22,500 per annum, is at present

being paid out of that fund, ami as this is an appro-

priation properly belonging to the first class, the in-

terest on the Capitol Building bonds must continue

hereafter to be paid out of said < 'apitol Building fund.

or else it must be paid from the general revenue and
classed as a first-class appropriation. This latter

method, which is perhaps the correct one, would have
the effect of increasing the deficiency in the second
class by an additional amount equal to the animal in-

terest upon said Capitol Building bonds. The prac-

tical efiect would be that $22,500 additional would by

this method be taken from the mill levies of the educa-

tional and charitable Institutions, and those institu-

tions would be enabled to recoup by taking from the

Capitol Building fund its entire $90,000, less the

amount necessary for the maintenance of the Capitol

Building, which, as I have above explained, might also

be properly considered as an expense falling within

the first clai
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Aii examination of the above two schedules will

show that the appropriation of 125,000 for the Girls'

Industrial School is at the bottom of the list, and thai

the appropriation of $5,000 for maintenance, rents,

etc., for said institution is embraced within the same
bill and takes the same rank as the larger appropria-

tion for buildings, land, etc. It follows from this that

said institution, if deprived of the $25,000 appropria-

tion, must also be deprived of its $5,000 appropria-

tion, and if, in order to pay all second-class appropri-

ations, including the |5,000 appropriation for the

maintenance of the Girls' Industrial School, which
stands at the bottom of the list, it becomes necessary,

as it unquestionably will, to absorb at least one-half

of the mill levies for the educational and charitable

institutions for the years 1899 and 1900, then the

Girls' Industrial School will be entitled to its appro-

priation of 125,000.

Your second inquiry is as follows: "First—Is

this appropriation available only out of the revenues
of 1899 and 1900, or is it a continuing appropria-
tion?"

In answer to this question, it must be observed,

first, that the money from which the appropriation
was to be paid was not in the treasury at the time
of the passage of the appropriation act. This is a mat-
ter concerning which every executive officer must pos-

sess absolute knowledge, for under our financial sys-

tem it is impossible that there should be moneys in

the treasury at the beginning of any particular bien-

nial period applicable for the payment of the expenses
of that biennial period. Particularly is this true

when the state has been unable in years past to meet
all of its appropriations. Second—The appropria-
tion does not specify the revenue of the particular

fiscal year out of which the same is payable. For this

reason the Supreme Court has said that there is much
force and reason in the argument that such an appro-

priation should be declared void.

Goodykoontz vs. People, 20 Colo., 374, 376.
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1 1 has also beeD held by the Supreme Court in the

same case thai where an appropriation is not void,

"If the legislature fails to specify definitely the revenue of

the fiscal year out of which an appropriation is to be paid, where
the money is not already in the Treasury, the Auditor must
determine such question for himself, or else refuse to issue his

warrant therefor. The Auditor is not authorized to exercise an

arbitrary or irreversible judgment in such matters, but he may
determine the question for himself, provided he can from the

language and purposes of the act ascertain with a reasonable

certainty the fund or revenue out of which it was intended the

appropriation should be paid. He must necessarily observe the

greatest caution in determining such question; otherwise he

may become responsible for issuing warrants in excess of the

revenue."

Goodykoontz vs. People, supra.

If the Auditor should determine that the appro-

priation is payable wholly out of the revenues of the

fiscal year IS!)!!, or wholly out of the revenues of the

fiscal year L900, or that the same is payable one-half

out of each of said fiscal years, I think it is safe to as-

sume that the courts would hold that such construc-

tion was fairly warranted by the Language of the act

and would not reverse his judgment.

People vs. Goodykoontz, supra.

The appropriation is not a "continuing appropri-

ation" in the sense in which that term is connnonlx

understood and used in our financial system.

In re Continuing Appropriations, is Colo.,

L92.

Thai term is used in our financial system for the

purpose of designating an appropriation which is pay-

able, not only for one fiscal year or a particular Men-

Dial period, bul is payable in the amount designated
fur each year, so Long ;is the act remains in force. It

Deeds no argument t<> show thai it was not the tegisla
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tive intention to provide #25,000 for the purchase of a

site and the erection of buildings for this institution

every succeeding biennial period until the act should
he repealed.

I assume that it was your desire to ascertain by
this interrogatory whether or not the appropriation,

if not paid during the biennial period of 1899 and
1900, would lapse at the end of the last mentioned
year, or whether it might be available as an appropri-

ation payable in some future year. In my judgment,
it is not advisable for me to express an opinion upon
this question at this time, for the following, among
other reasons : The Auditor of State may determine
that the appropriation is payable out of the revenues
of the present biennial period and may ascertain that

he is ab ] e to pay the same during said pericd. If so,

the question suggested cannot arise. Again, the next
legislature may repeal the said appropriation act or

pass other appropriation acts covering the same pur-

pose. A different order of classification in the order
of payment of appropriations may be authorized by
the next legislature ; and, finally, I am not able to as

certain at this time whether or not, even if said act

should be held not to lapse with the present biennial

period, there will be revenues sufficient to meet this

appropriation in the classification within which this

appropriation may then fall.

The general principle governing the payment of

appropriations falling within the second class (which
do not pro-rate), being the same as the rule for deter-

mining the priority of appropriations under the decis-

ion of the Supreme Court of this state prior to the pas-

sage of the act of 1897, classifying appropriations, is

that the same must be paid in the order of their pri-

ority. Therefore such appropriations as do not lapse

with the present biennial period will be payable in

their proper class before specific appropriations fall-

ing within the same class made by any subsequent
General Assemblv.
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Your third interrogatory is as follows:

"Third: Can the State Auditor issue certificates of indebt-

edness against the same in whole or in part in payment of

vouchers approved by the Board of Control, as provided in sec-

tion 2 [3] and if in part only, to what extent can the same be

issued."

In answering this question 1 say most emphat-
ically that the Auditor cannot lawfully issue the cer-

tificates of indebtedness as provided in section 3 of the

act. If it shall appear to the Auditor that there will

be sufficient revenues for the years 1899 and 1900 with
which to pay this appropriation, then he may antici-

pate the revenues, draw the warrants thereon payable
out of the revenues of one or both of said years, and
the treasurer can countersign and stamp said war-

rants as bearing interest until payment, in the same
manner in which all other general revenue warrants
are now drawn and stamped to hear interest ; but if it

shall appear that the appropriation in the class in

which it falls, and in its proper order of payment, as

the last one on the list of appropriations within the

second class, is in excess of the revenues for said fis-

cal years, then it is absolutely void as an appropria-

tion, and the issuance of certificates of indebtedness
would be in defiance of the Constitution and the de-

cisions of the Supreme Court of this state, and abso-

lutely void. I have already in this opinion called your

attention to the constitutional provisions and the de-

cisions of the courts thereunder, which hold that the

annual state tax must meet the annual state expendi-

tures, and that any at tempt of either the legislative or

the executive officers to authorize expenditures for the

ordinary expenses of the state government, in excess

of the total tax then provided by law and applicable

for such appropriations and expenditures, is ahs<>

lately void and creates no indebtedness against the

state and entails no obligation, legal or moral, upon
the people or any future General Assembly. 'Phis



ATTORNEY GENERAL OF COLORADO. 251

question was more particularly the subject of my offi-

cial opinion heretofore rendered to your Excellency
on the 5th day of July, A. D. 1899.

In several instances of late the legislature has di-

rected the issuance of certificates of indebtedness in

cases where there were no revenues available for the

payment of appropriations. Such a direction cannot
be considered in any other light than an attempt to

evade the constitutional inhibition against creating

indebtedness in excess of the revenues of the state.

In addition to the above act, I now have in mind
two acts of the Twelfth General Assembly, specifically

providing for the issuance of certificates of indebted-

ness in cases where there were no available revenues
for the payment of appropriations, and the issuance

of which would therefore be in excess of the revenues
of the state.

In the first of said acts the legislature attempted
to pledge the faith and credit of this state for the pay-

ment of the interest and principal of such indebted-

ness. I am unwilling to believe that a charge can ever

be justly laid at the door of any of the executive offi-

cers of this state, that they are without regard for

their official oaths, entertain no comprehension of

their obligation to obey the constitutional mandate,
or that they will in any way allow themselves to be
made parties to the legislative direction to violate the

plain terms of the Constitution of the state and create

an indebtedness in excess of the revenues.
The constitutional provisions in this state were

wisely intended to prevent the state from being
plunged into debt.

The fourth question is: "Fourth: Under the

statute can the Board of Control contract to purchase
land for a permanent home, paying rental therefor

until an appropriation can be obtained with which
to purchase same?"

I have already shown you that the appropriation
which we are now discussing, and the f5,000 appro-
priation for rents, improvements, repairs, etc., stand
upon the same footing. It is manifest, therefore, that
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the < 1 i lis* Industrial School will either be entitled to

all of both appropriations, or will not he entitled to

receive any part of said appropriations for the pres-

ent biennial period. For these reasons, coupled with
the further fact that both appropriations will prob-

ably be held by the Auditor to he payable, during the

present biennial period, after tirst absorbing the mill

Levies for other institutions, it does not seem to me
to he necessary to discuss the question as to the power
of the hoard to contract for a home for a school, or

to pay rent therefor, further than to suggest that the

power of the board in this behalf should be construed

in connection with tin 1 act establishing the home and
granting general powers to the board.

Session Laws of 1S (
.)7, page 68.

1 M. A. S., Chapter (it;.

Session Laws of 1887, page 27!>.

Before Leaving this subject, your attention is

respectfully called to section 1 of said act of L899,

which attempts to authorize the State Board of Land
Commissioners to lease to the Hoard of Control of

the State Industrial School for Girls, for a period not

to exceed fifty years, not to exceed forty acres ol

school land, located outside and near the city of Den-
ver, and under irrigation, at a rental value not to ex-

ceed one dollar per acre per annum.
The public lands of this state were granted to

the state by acts of congress. These acts, together

with the Constitution of this state, make the state

of Colorado a trustee, and impose upon the state the

duty of handling said lands, and disposing of the pro

ceeds to be derived from the sale and rental thereof

;i^ ;i t instee for t rust purposes.

Enabling Act, L8 r. 8. Stats. At Large,

171.

r. s. stats. At Large, L883 L884, Chapter
:;(>, page 10.

Sections 3, 5 and H>. Article IX, Constitu-

t Ion.
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The sale of public lands, and particularly school

lands, by the State Land Hoard for a nominal sum,
or the execution of long term leases thereon for a

nominal consideration, is inhibited by the terms of

the congressional grants and the Constitution of this

state, which proyides for the 1 sale or other disposal

of state lands in such maimer as shall secure the max-
imum possible amount therefor.

For the reasons stated herein, and particularly

in answer to the fourth interrogatory, I assume that

it is not necessary, and that your Excellency would
not care to haye a further expression of opinion from
me upon the last inquiry contained in your official

communication.
The importance of the question presented by the

interrogatories contained in your official communi-
cation, and the far-reaching effect which my conclu-

sions thereon may possibly haye upon the disposition

of the reyenues of the present biennial period, is my
justification for the great length at which I haye dis-

cussed these important questions, many of which haye
not been settled by judicial determination, and which
are questions of first impression in this state. I haye
not discussed these questions simply because of their

importance, but because they are so intimately con-

nected with our financial system, that their proper
determination is necessary to enable the Auditor of

State to properly classify the appropriations and to

determine with some degree of accuracy what war-
rants may or may not be lawfully drawn during the

present biennial period. The proper classification of

certain other appropriations which I shall presently
mention, is necessary to enable the Auditor to accu-

rately determine in what class the shortage arising

from the deficiency in the revenues will actually fall,

as well as the amount of the shortage.

Under the said act of 1897, "appropriations for

any other officer or officers, bureaus and boards,
* * * " are placed in the fourth class. This cer-

tainly embraces appropriations for the State Hoard
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of Horticulture, State Board of Charities and Cor-

rections^ State Hoard of Pardons, Stale Board of

Health, Stock Inspection Fund, State Historical and
Natural History Society, State Board of Arbitration,
State Board of Medical Examiners, and perhaps ap-

propriations for other officers, bureaus and hoards
which do not now occur to me.

Assuming as I have, that the said act of L897 is

valid in all respects, and that it is the duty of tin*

executive officers to observe strictly its provisions
while the same remains upon the statute hooks, the

conclusion is inevitable that the appropriations for

the above mentioned officers, bureaus and boards
must be classed in the fourth class.

I am aware that this situation is unfortunate, so

far as said officers, bureaus and boards are concerned,
and that some very grave questions may arise under
said statute, among which may be mentioned the fol-

lowing: First: What appropriations are properly
classed in the fourth class; second, what constitutes

an executive officer, board or bureau; third, do any
• •I said above mentioned officers, boards or bureaus

belong to the executive department, and if so, should

they be classed in the first rather than in the fourth

class; and, fourth, if certain officers, bureaus ami
boards are a part of and belong to the executive de-

partment of the state, can the legislature by statute

lawfully postpone the payment of their appropria-

tions until after the payment of the first, second and
third classes enumerated in said statute, and < !as>

the same in the fourth class? These questions are

further complicated by the fact that Beveral of the

appropriations for the above oilirers, bureaus ami
boards weir incorporated into the genera] appropria-

tion bill, which, under the Constitution of this Btate,

•shall embrace nothing bn1 appropriations for the ordinary

Eecntlre, leglalatiTe and judicial departmental

of the state, Internal on the public debt, and for public schools."

Scci ion 32. Article V. ( 'oust it m inn.
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It has been held by our Supreme Court that for

some purposes the public revenue may be anticipated

and drawn upon, when the taxes have been actually

levied according to law. As a matter of fact, in draw-
ing general revenue warrants, the Auditor of State
always anticipates the revenue. While the Auditor
may, in his discretion, anticipate the revenue, and al-

days does do so, yet it has never been held that he is

compelled to anticipate the revenue, and it has been
distinctly held that the levy itself may not be antici-

pated and drawn upon, and that the Auditor of State
is not compelled to draw warrants in anticipation of

the revenue prior to the September meeting of the

State Board of Equalization, at which time the an-

nual tax levy for state purposes is fixed.

Goodykoontz vs. People, 20 Colo., 374.

The Honorable Auditor of State has rendered
me every assistance in his power, in the matter of fur-

nishing me facts, figures and estimates. I have every
reason to believe that all figures given by me herein
are accurate, and that all estimates are as nearly ac-

curate as it is possible to obtain at the present time.

Accurate estimates can never be made earlier than
the date on which the State Board of Equalization
at its September meeting in each year fixes the levy

for state purposes. I can only add that the questions
of fact involved which are consequent upon the

amount of revenue received and the amount of ap-

propriations falling within the several classes, as

herein indicated, can only be properly answered by
the Auditor of State from the records of his office. I

have attempted herein to announce the principles of

law which should govern the Auditor of State in de-

termining the questions of fact involved.

The situation is greatly complicated at the pres-

ent time, by reason of the fact that sixteen months of

the present biennial period have already passed, and
the revenues of the fiscal year 1899 have already been
practically exhausted by the drawing of warrants for

that vear.
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In conclusion, I lx\i» to say to your Excellency,

thai your official communication and the inquiries

therein contained, have received my most thoughtful
consideration, to the exclusion of all other official

business for several davs past, and the amount of

time and labor involved in the preparation of this

opinion has rendered impossible an earlier reply.

Respectfully submitted,

I). M. CAMPBELL,
Attorney < teneral.

By CALVIN E. REED,
Assistant.

To Hon. CHARLES S. THOMAS,
( lovernor, I 'apitol Building,

Denver, ( 'olorado.

in BE

NATIONAL GUARD.

Term of enlistment. Re-enlistment within. thirty days after

discharge should be for term of one year. All other enlistments

should be for a term of three years.

State of Colorado,

Attorney General's Office.

Denver, Colorado. Mmvli 81, 1900.

HON. .!. C. OVERMYER,
Adjutant < teneral of < Colorado,

I Denver, < Colorado :

Dear Sir I have your communication of the

23rd instant, in reference to terms of enlistment in

i he National < luard of < 'olorado.
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Section 30 of Article III, of the act of 1897, rela-

tive to the National Guard, provides that every en-

listed man shall be held to service for a term of three

years unless he be properly discharged. Section 32,

of the same article, provides that all re-enlistments

shall be for a term of one year.

The act referred to authorizes the Military

Board to adopt a Code of Kegulations, and further

provides that such Code, when adopted, shall be a
part of the law. A Code has been adopted, and sec-

tion 36 thereof provides that, in order to obtain con-

tinuous service, re-enlistment must be made within
thirty days from the date of discharge.

In my opinion, a re-enlistment made within
thirty days after the date of discharge would prop-
erly be termed a re-enlistment, whether the discharge
was based upon the expiration of the term of service,

or upon some other legal ground. And such enlist-

ments should in all cases be for a term of one year.

All other enlistments, whether the party enlist-

ing was ever before in the service or not, should be
for a term of three years.

Very truly yours,

D. M. CAMPBELL,
Attorney General.

By DAN B. CAEEY,
Assistant.
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IX BE

AUTREFOIS ATTAINT.

A convict who commits an offense while under sentence for

another offense, may be indicted and tried therefor in the same
manner as if he were not under sentence.

State of Colorado,

Attorney General's Office.

Denver, Colorado, April 11, 1900.

HON. CHARLES S. THOMAS,
Governor of the State of Colorado,

Denver, Colorado.

Dear Sir—I am in receipt of your favor of April

7th, in which you state that you are informed that in-

dictments have been, or will be, at once returned
against Wallace and Woode, two convicts now in the

penitentiary at Canon City, for the murder of Night
Captain Rooney; also, that you are informed that a

paroled convict has recently been taken in the commis-
sion of an offense at Florence and is now in the city

jail at Canon City awaiting the action of the county

authorities. You ask my official opinion upon the

question contained in the following paragraph which I

quote from your letter:

"Will you kindly give me your opinion at once upon the

question whether a convict who, during the service of his term,

commits a crime can be indicted, tried and punished prior to

the expiration of his sentence, and whether in such event the

Warden of the State Penitentiary is justified in refusing to de-

liver the custody of the prisoner to the county authorities."

Foil also state that the warden fean thai if the

said Wallace and Woode arc delivered to the sheriff.
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said sheriff may be unable to protect them from lynch-

ing.

In reply to your inquiry I have the honor to state

as follows:

Under the old common law the plea of autrefois

attaint might be interposed where a convict was in-

dicted for a crime committed while under sentence for

another crime. This doctrine, however, has not now,
and probably never has had, any place in American
jurisprudence.

Walker's American Law (6th Ed.), 722.

1 Bishop's New Criminal Law, Par. 1070.

Singleton vs. State, 71 Miss., 782, 787-789.

People vs. Flynn, 7 Utah, 378, 380-384.

Coleman vs. State, 35 Texas Crim. Rep.,

404, 405.

Thomas vs. People, 67 N. Y., 218, 225.

It therefore appears quite clear to me, under the

authorities, that a convict who, while undergoing sen-

tence, commits an offense, whether within or without
the prison, may properly be tried in exactly the same
manner as he would be if he were not under sentence.

Very truly yours,

DAVID M. CAMPBELL,
Attorney General.

By DAN B. CAREY,
Assistant.
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IN RE

FOREIGN FIRE INSURANCE COMPANIES.

Foreign Fire Insurance Companies are required, by the

Act of 1899, to have all insurance policies upon property situated

in this State, countersigned by the resident agent, and any com-

pany violating said Act shall have its license revoked, which

revocation shall continue for at least one year.

State of Colorado,

Attorney General's Office.

Denver, Colorado, May 1!), 1900.

Sir—I beg to acknowledge the receipt of your offi-

cial communication, under date of April 25, 1900, from
which I quote as follows :

"Some while since this department decided not to renew
the license of the German Fire Insurance Company of Peoria,

Illinois, because of a violation of the resident agency and re-in-

surance law. Of this action by the department the company and

its agents heretofore licensed to do business in this state were

duly advised and cautioned against the transaction of further

business. This company through its general agent has given

notice to the department that it will apply for readmission, and

other things being equal, its papers being in proper form, the

question has presented itself to my mind whether or not the

company have not been sufficiently punished and the dignity of

the law sufficiently upheld by their suspension of business for

the time that has transpired since the decision referred to above

was rendered by this department. Against the possibility of the

department taking such action I am in receipt to-day of a pro-

test, copy enclosed, signed by a number of cltiienfl of this state,

wherein Is raised the question in the third paragraph thereof

• the ability of the department to renew this License for the

period of at least one rear, and citation is made to the law of

1899, Section 5, pages 50 and 51, of the insurance laws of the

stat.- as issued by the department. Does a decision by this de-
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partment, not to renew a certificate of authority upon its expira-

tion, stand in the same relation to this section as a revocation

of a certificate of authority to transact business in the state after

the same has been issued? * * *"

•

The protest to which you refer, a copy of which
accompanied your official communication, is signed

by more than twenty individuals and firms engaged in

the insurance business in this county and state.

Section 1 of an act entitled an act

"In relation to Reinsurance and the Transaction of Business

by Fire Insurance Companies, Societies, Associations or Partner-

ships, otherwise than through Resident Agents,"

Approved April 10, 1889 (Session Laws of 1889,

page 317), provides, among other things, that no for-

eign insurance company authorized to do business

within this state, shall write any policy of insurance

"Upon property situated or located in this State except

after the said risk has been approved, in writing, by an agent

who is a resident of this State, regularly commissioned and

licensed to transact insurance business herein, who shall coun-

tersign all policies so issued * * *"

Section 5 of said act provides that,

"Any fire insurance company, society, association or part-

nership wilfully violating or failing to observe and comply with

any of the provisions of this Act, applicable thereto, shall have

its authority to transact business in the state revoked by the

Superintendent of Insurance, and such revocation shall continue

for at least one year from the date thereof, * * *"

1 quote further from the insurance laws of this

state, as follows

:

"No company shall transact in this state any insurance

business unless it shall procure from the superintendent of in-

surance a certificate stating that the requirements of the laws

of this state have been complied with and authorizing it to do
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business. Said certificate shall expire on the last day of Feb-

ruary in each year, and must be renewed annually. * * *"

Session Laws of 1889, page 98, Section 4.

1 Mills' Ami. Stats., Section 2217.

"Every insurance company doing business in this state

shall, on or before the first day of March in each year, render

to the superintendent of insurance a report, signed and sworn

to by its chief officer, of its condition on the preceding thirty-first

day of December, which shall include a detailed statement of

assets and liabilities, the amount and character of its business

transacted, and moneys received and expended during the year,

and such other information as the superintendent of insurance

may deem necessary. A synopsis of such statement, together

with the superintendent of insurance's certificate of authority to

transact business in this state, shall be published in some news-

paper of general circulation, published at the capital, for at least

four insertions. * * *"

Session Laws of 1889, page 200, Section n\

1 Mills' Ann. Stats., Section 2219.

The facts in this case, as well as the particular

action taken by your depart ment, appear from certain

official letters written by your depart ment to the sec-

retary of the German Fire Insurance Company of

Peoria, 111., on February 27, .March 3 and 27, 1900, re-

spectively, copies of which letters have been furnished

to me at my request, and from which I quote as fol-

lows:

"* * * I mail you a copy of this law. It has conic to my
knowledge that your company has been violating Section 1 and

seems to have subjected itself to the penalty provided in Section

5. This, in the case of policies issued to and in behalf of Mr.

David Rubidge of this city. Mr. Rubidge tells me himself that

a parcel of policies which he has in his possession Issued by

your Company and which arc without the approval in writing

or countersignature of any resident agent whatsoever, were

issued at the home offi< ••

"I write this letter t<> give you an opportunity to show

cause whether this department should not refttM to issn
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an authority to transact business in this State for the year

1900. * * *"

«* * * xn view of the foregoing and especially of the

character of the letter just received from you, I feel impelled to

advise you that this department gives your Company until the

15th of March, 1900, within which time you must show cause

to the department by correspondence or through some represen-

tative or attorney, as may be elected by its officers, why a certifi-

cate of authority to do business in this State during the year

1900 should not be refused by it."

«* * * j have been giving the matter of issuing a license

to your company for the year 1900 a very careful consideration.

I have had several interviews with Mr. Horace Phelps of the firm

of Benedict & Phelps, Attorneys for your Company in "this city.

We have gone over the ground thoroughly and your side of the

case has been most ably presented by him. For the reasons

set out at length in my letter to Mr. Phelps, under date of today,

I can not see my way clear to authorize your Company to

transact business in this State during the year 1900. I enclose

a copy of the letter to Mr. Phelps.

"I hope I need not say to you that it is with great regret

that I take the action which seems to be imposed upon me by

the law and the proper execution thereof. In the adjustment of

matters of this kind the interests of a single company can not

be alone considered, but the effect of any decision upon all com-

panies doing business in the State, their relations to the depart-

ment and to the general public must be kept in mind.

"In view of the foregoing, I must advise you that the Ger-

man Fire Insurance Company of Peoria, Illinois, is no longer

authorized to transact the business of insurance in this state.

You will, of course, protect all business heretofore transacted,

but cease the procurement of new business from and after the

receipt of this letter. I advise Mr. Rubidge, even date hereof, of

this determination. * * *"

Under the insurance laws of this state, the an-

nual licenses of insurance companies to do business

within this state expire on the last day of February
in each year. The annual reports of the insurance
companies doing business within this state must be
filed with the insurance department on or before the
first day of March in each year, and a synopsis of each
annual report, together with the superintendent's cer-
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tificate of authority to transact business in the state,

must be published in sonic newspaper of general cir-

culation published at the capital.

Prom the above quoted sections of the insurance
laws, it appears that the annual reports arc 1 not due
until the day following the date on which the annual
licenses expire. It is manifestly impossible for the

insurance department to examine the annual reports

of each insurance company doing business within this

state, prepare a synopsis thereof, and issue the annual
Licenses before the close of business on March 1. It

would be an inexcusable hardship upon insurance

companies to require them to cease doing business in

this state until such time as their reports could be

examined and their written Licenses issued. It has,

therefore, been the uniform practice of the department
for many years past, and perhaps from the date of the

organization of the department, or at least from the

passage of the aboye quoted statutes, to permit insur-

ance companies to continue their business after the

expiration of their licenses, until such time as the in-

surance department is able to furnish them their writ-

ten certificates or licenses.

I have been informed by you that the matter of

the violation of the insurance laws by the said com-

pany was not brought to the attention of your depart-

ment until on or about the 27th day of February, L900,

or the day preceding that on which the license of the

company expired. Had you revoked the license on

that date, there could be no question but what such re-

vocation must, under the law, have continued for at

Least one year from the date thereof. Such a revoca-

tion, however, without giving the company an oppor-

tunity to be heard in its defense, would have given the

company just cause tor complaint and for reeling ag-

grieved In giving the company an opportunity 1o be

heard, its license for the year L899 expired, and it is

now contending that your refusal to remno its license

for the year L900, was not equivalent to a revocation
which must continue for at least one vear.
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The language of section 5 of said act of 1899,

that an insurance company violating or failing to ob-

serve and comply with the provisions of the act,

"Shall have its authority to transact business in the State

revoked by the Superintendent of Insurance, and such revoca-

tion shall continue for at least one year from the date thereof,"

is mandatory, and leaves the insurance department
without discretion in the case of a violation of said

act. Having ascertain that the law has been violated,

it is the duty of the department to act under the stat-

ute, and it will scarcely be contended by any person
that the law would, in any event, require the Superin-

tendent of Insurance to issue a license and immedi-
ately thereafter revoke the same. In my judgment,
the law will not bear a construction which will per-

mit an insurance company, if it should so desire, to

violate the law with impunity on the day of the ex-

piration of its license, and then insist upon a renewal
thereof upon the following day. Neither can I believe

that it is the spirit or intent of the law to require the
Superntendent of Insurance to issue to an insurance
company known by him to have violated the act of

1899 immediately before the close of the last insur-

ance year "a certificate stating that the requirements
of the laws of this state have been complied with and
authorizing it to do business."

In a case entitled Ohio ex rel. vs. Life Insurance
Company, 58 Ohio State Reports, page 1, it is said

:

"This section of the statute expressly authorizes the Super-

intendent of Insurance in case 'such company refuses to pay
said tax, after demand therefor has been made' * * * to

'revoke the license of such company to do business in this state.'

If, upon this ground, he may revoke a license previously issued

it would seem to, unquestionably, follow that he may also, upon
such ground, refuse to issue or renew such license to the de-

faulting company."
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After a careful examination of this act, 1 am of

the opinion thai the action of the insurance depart-

ment, under date of March 27, L900, advising the com-
pany, through its secretary, "that the German Tire

Insurance Company of Peoria. Illinois, is do longer

authorized to transact the business of insurance in

this state." and must "cease the procurement of new
business from and after the receipt of this letter," was
justified under the law, and thai said company is not

entitled, under the law, to a renewal of its license to

do business for a period of one year thereafter.

In conclusion, I beg to say that an early response

to your request for my official advice was deferred,

in order that I might avail myself of the very able

briefs of counsel which were submitted by C. YV.

Franklin, Esq., and Benedict & Phelps, on behalf of

the protestants and the German Fire Insurance Com-
pany of Peoria, Illinois, respectively.

Very respectfully,

DAVID If. (AMPBELL,
Attorney General

By CALVIN E. REED,
Assistant.

To Hon. H. H. Eddy,
Deputy Superintendent of Insurance,

Denver. Colorado.
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IN RE

DISTKICT JUDGES.

The Territorial Act, (Laws of 1870, page 66; 1 Mills' Ann.

Stats., Sections 1031-1033), providing for the forfeiture by a Dis-

trict Judge, of one quarter's salary for his failure to decide all

questions within ninety days after the adjournment of court, is

unconstitutional and void.

State of Colorado,

Attorney General's Office.

Denver, Colorado, August 7, 1900.

Sir—I have the honor to acknowledge the receipt

of your official communication of the 3d instant, trans-

mitting a written communication recently received by
you from one of the Denver daily evening newspapers,
the material portion of which communication is as

follows

:

"You are hereby notified that the Hon. Peter L. Palmer, one

of the judges of the Second Judicial District, has failed to com-
ply with the requirements of Section 1031 Mills Statutes, in that

he has not determined all matters submitted to his court within

ninety days after the adjournment thereof, and that by reason

of such failure, is not entitled to receive any salary for the quar-

ter in which said failure has occurred.

"You are therefore hereby warned not to audit or allow the

account of said Peter L. Palmer for the quarter commencing
July 1st 1900, and that should you audit or allow said account

you and your official bondsmen will be held liable for the amount
so audited or allowed.

"Dated at Denver, Colorado, this twenty-eighth day of July

1900."

I note your inquiry in the following language

:

"Will you kindly advise me whether or not the section

quoted in said protest, to-wit. 1031, Mills' Statutes, is good and
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sufficient grounds for me to withhold the issuing of said war-

rant?"

The question of fact as to whether or not the

honorable district judge "has failed to comply with

the requirements of section 1031, Mills' Statutes, in

that he has not determined all matters submitted to

his court within ninety days after the adjournment
thereof," and lias thus brought himself within the

terms of said statute, if such a question may lawfully

be determined by an executive officer, a matter upon
which I express no opinion, is a question to be deter-

mined by the Auditor of State and not by this office.

In this opinion, therefore, I shall assume that you de-

sire my official opinion as to your duty, in the event

that you shall hereafter determine the said question

of fact in accordance with the statement contained in

the said protest,

In the view which I take of the question submit-

ted, it is unnecessary for me to determine the exact

period of time covered by the words : "for the quarter
in which such failure shall occur." It is also unneces-

sary for me to determine the effect of the statute in a

case where the commencement of a succeeding term of

court, as fixed by law, is more than ninety days from
and after the date of the adjournment of the court

for the last preceding term.

The section of Mills' Annotated Statutes above

referred to is section 1 of an act, containing three sec-

tions, which was passed by the territorial legislature

in L870. The said act is entitled "An act relating to

the judges of the Supreme Court of Colorado terri-

tory," approved February LI, L870, and is reprinted

in chapter 86 (division [I, entitled "District Courts")
of Mills' Annotated Statutes, as sections numbered
1031, m:^ and 1088 thereof.

While the title of the act refers to the judges of

the Supreme Court, the body of the act deals with

District Courts. The first section of said act pro
\ Ides that :
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"Every motion, demurrer, issue, or other matter, arising in

any cause pending, or to be tried in any district court of this

territory, and which shall be submitted to any such court for

judgment or decision, shall be determined within ninety days

after the adjournment of court; * * *"

This section contains a proviso to the effect that

the section shall not be so construed as to prohibit a
decision after the expiration of the time limited, "but
only as working a forfeiture as hereinafter provided."

Section 2 of said act provides that if any judge of

any District Court to whom any matters shall be sub-

mitted for judgment or decision shall fail or neglect to

decide or give judgment upon the same within the

time limited by section 1 of this act, "he shall not re-

ceive from the territorial treasury any salary for the

quarter in which such failure shall occur."

Section 3 of said act provides that the auditor of

the territory, before auditing the account of any judge
for salary,

"Shall require such judge to certify that all motions, de-

murrers, issues, and other matters arising in any cause, which
have been submitted to him for judgment or decision thereon,

have been determined as required in the first section of this

act."

Legislation of this character is a matter entirely

within the province of a territorial legislature, or of a
state legislature, where no constitutional restriction

exists.

Carlile vs. Henderson, 17 Colo., 532, 534.

The Constitution of this state, adopted in the

year 1876, contained the following among other pro-

visions :

"Judges of the Supreme and District Courts shall each re-

ceive such salary as may be provided by law; * * *"

Section 18, Article VI, Constitution.
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"Except as otherwise provided in this Constitution, no law

shall extend the term or any public officer, or increase or dimin-

ish his salary, or emoluments after his election or appoint-

ment; * * *"

Section 30, Article V, Constitution.

The above section of the Constitution was
amended in 1882 by adding thereto the following,

among other provisions:

"Judges of the district courts shall each receive an annual

salary of four thousand dollars."

Another provision of the Constitution provides

that certain executive officers of the state, named in

the Constitution,

"Shall receive for their services a salary to be established

by law, which shall not be increased or diminished during their

official terms."

Section 19, Article IV, Constitution.

The Supreme Court of this state, in construing
the last two above cited constitutional provisions.

made use of the following language

:

"Section 30 of Article V is clear, explicit and deci-

sive. * * *

"By section 19 executive officers can not have their salaries

increased or diminished during their official terms. By section

30 no public officer can by law have his term extended or his

salary or emoluments increased or diminished after his election

or appointment."

Carlile vs. Henderson, 17 Colo., r>:
>

>L
>

, 536
586.

The conclusion, therefore, is irresistible, that any
law which operates i<> diminish the salary or emolu-
ments of any public officer <>f tliis stale, after his elec-

tion <>!• appointment, is in conflict with the above
cited provisions of the Constitution <»f this state, and
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is therefore void. Upon this proposition there can be

no two opinions. The one remaining question for con-

sideration, and the only question upon which a differ-

ence of opinion may exist, is the question as to

whether or not the said act of 1870, providing, as it

does, for "working a forfeiture" of the salary of a dis-

trict judge for one quarter of a year for "failure or

neglect" to decide a question within a given time, has
the effect of "diminishing" his salary within the mean-
ing of the constitutional inhibition.

So far as I am at present advised, this particular

question has never been determined by the courts of

this state, and I believe that this is the first attempt
that has ever been made, in this state, to enforce the

provisions of said territorial act. We are, however,
not without authority in the opinions of courts of

final resort in other states.

A statute of Tennessee provided that, if for any
cause a judge of any court of record failed to attend,

the bar should elect one of its members as a special

judge, who should preside in the place of the regular

judge. The act further provided that the special

judge should be paid at the same rate as the regular

judge for the time he served, and that the amount
thus paid should be deducted from the salary of the

regular judge.

The Constitution of the state of Tennessee pro-

vides that the compensation of its judges "shall not
be increased or diminished during the term for which
they were elected."

The above statute was held invalid by the Su-
preme Court.

Burch vs. Baxter, 12 Heisk. (Tenn.), 601.

Twelve years later the Supreme Court of the
same state was called upon to pass upon the validity

of a later statute of that state, which provided that a
special judge should receive no compensation from
the state unless the regular judge should expressly



272 BIENNIAL REPORT

authorize the same to be paid out of his own salary.

In upholding this later statute, the Supreme Court
took occasion to quote with approval its former de-

rision in Burch vs. Baxter, supra, and said:

"And this act was properly held to be unconstitutional be-

cause it diminished the salary of the regular judge during his

continuance in office."

The Constitution of the state of Kentucky pro-

vides that the judges of the Circuit Court shall re-

ceive a compensation "which shall not be diminished
during the time for which they were elected." The
Constitution of thai state further provides that

"It shall be the duty of the General Assembly to regulate

by law in what cases, and what deductions from the salaries of

public officers, shall be made for neglect of duty in their official

capacity."

A statute of that state provided that if the cir-

cuit judge be absent, or if present and "he cannot

properly hold court," a judge pro tern, shall be elected

by the bar, and his salary shall be deducted from the

salary of the circuit judge.

The Supreme Court, in construing the above stat-

ute, held that no deduction could rightfully be made
from the salary of the circuit judge, except for

led, and that a statute authorizing a deduction for

any Other reason than the one specified in the Tonsti-

tution is unconstitutional and void.

Auditor vs. Adams, 18 B. Mun. i Ky. », 160.

The above decision has been twice since reaf-

tinned by the same court.

Garrard vs. Xuttall, 2 Met |
Ky. ». 101;.

Auditor vs. Cochran, !) Buflfa (Ky.), 7.

The Constitution of the Btatc <>f" Arkansas pro

vides that the judges of the Supreme and Tin-nil

('units shall receive a compensation "which shall not
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be diminished during the time for which they were
elected."

A statute of that state provided that if any judge
of the Circuit Court

"Shall fail to hold his court in any of his counties, at such

time as is required by law, such judge shall forfeit and pay to

the State, the sum of one hundred and fifty dollars."

The Supreme Court of that state, in construing
the above statute, made use of the following language

:

"All experience proves, that power over a man's subsistence

amounts but too frequently to a power over his will. If the

judges fail to do their duty, they are liable to removal by address

or impeachment. The constitution forbids their salary being

taken from them, or reduced in its amount. The Legislature

can not effect, indirectly, what it is forbid to do, directly. It

is certainly a clear proposition, that the Legislature can not de-

clare that the salary of the judges, upon a failure to discharge

their duties, shall be forfeited to the State. To allow them to do

that, necessarily makes them the judges of what should consti-

tute a forfeiture; and that would indirectly place in their hands
the power to lessen, or entirely take away, their salary, during

the term for which they are elected, which is clearly and point-

edly inhibited by the constitution. The salaries of the judges

of the Supreme and Circuit Courts stand upon the same grounds

and the Legislature can no more touch the salary of the one

than of the other. They are both fixed, so far as their diminu-

tion is concerned, by the constitution, and are inviolate, and ex-

cepted out of the powers of the Legislature. * * * We can

regard this law in no other light than as an act of forfeiture in

favor of the State, for the non-performance of a judicial duty,

and, for that failure, it decrees a certain amount of the judge's

compensation forfeited to the State.

"If this does not expressly diminish the salary of the judge,

during the time he is in office, by indirect, yet effectual means,

then we are sure language can not give the power. To our minds,

the act is a direct and dangerous attack upon the independence

of the judiciary, and upon the freedom and happiness of the peo-

ple, and in contravention of their supreme will, as expressed iD

the constitution."

Ex Parte Tully, 4 Ark., 220, 224-225.
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In my opinion, our constitutional inhibition not

only applies to direct legislation, the avowed purpose
and object of which is to diminish the salaries of pub-

lic officers after their election or appointment, but

also to any indirect legislation which has the effect

of diminishing their salaries after their election or

appointment, and I am further of the opinion that Un-

constitutional restriction applies not only to legisla-

tion enacted after their election or appointment, but

to legislation enacted before their election or appoint-

ment, where, by the provisions of the statute itself, it

does not become operative as to a particular officer

until the happening of some event, after his election

or appointment, and which may or may not happen.

The Constitution of this state, at the time of its

adoption, created the office of district judge and fixed

the tenure thereof, but left the compensation to be

regulated by statute. By the above cited amendment
to the Constitution of this state, adopted in 1882, the

salaries of district judges are fixed at four thousand

dollars per annum. I am of the opinion that, even in

the absence of a constitutional provision forbidding

the diminution of the salaries of district judges after

their election or appointment, it would be beyond the

legislative power to in any way reduce or diminish

the salaries of district judges as fixed by the Constitu-

tion, unless there existed a constitutional provision

expressly authorizing such diminution.

"The authorities all recognize and establish the doctrine,

that a constitutional office is beyond the reach or control of leg-

islative authority, except in the manner and to the extent ex-

pressed in the constitution; and that whore a salary or compen-

sation is provided hy the constitution, it is an incident to the

very office itself, and can not be detached from it. The right

to the salary follows the office, as shadow follows the substance."

Blair vs. Marye, 80 Va., 185, 192.
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My conclusion, therefore, is that the said terri-

torial act of 1870 is in conflict with the Constitution

of the state of Colorado, and is inoperative and void.

Respectfully submitted,

D. M. CAMPBELL,
Attorney General.

By CALVIN E. REED,
Assistant.

To Hon. George W. Temple,
Auditor of State,

Denver, Colorado.

in re

FOREIGN INSURANCE COMPANIES.

Amount of deposit required by statute to be made by For-

eign Insurance Companies doing business in Colorado.

What constitutes an impairment of the capital of Foreign

Insurance Companies.

State of Colorado,

Attorney General's Office.

Denver, Colorado, August 9, 1900.

Sir—I have the honor to submit the following
reply to your official request for advice to your de-

partment, upon three questions, which are as fol-

lows :

"1. Under our statutes, what is the amount of the deposit

which must be made with the State Treasurer of this State, or

with the duly authorized officer of some other State of the United

States, by foreign insurance companies doing business in this

State, in exclusive trust for the benefit and security of all of the

Company's policy holders and creditors, and which our statutes
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declare "shall be deemed for all purposes of the insurance laws,

the capital of the company making it?"

'-. Under what circumstances may the capital of foreign

insurance companies doing business in this State be said to have

become impaired?"
"3. If it shall appear that the capital, that is, the deposit,

of a foreign insurance company has become impaired or reduced

in value, will this fact authorize this Department to revoke the

license of such Company to do business in this State, upon the

ground that its affairs are in an unsound condition?"

I will reply to the three questions in their order.

1. Domestic joint stock lire or life insurance

companies are not permitted to do business in this

state, unless they are possessed Of an actual paid up
cash capital as follows: Fire insurance companies,
of not less than two hundred thousand dollars, and
life insurance companies, of not less than one hun-

dred thousand dollars.

:>> Mills' Ann. Stats., section 2220.

The same section of our statutes contains the

following provision :

"No joint stock insurance company organized for any pur

pose other than fire or life insurance shall be permitted to do

any business in this state unless possessed of an actual paid up

cash capital of not less than one hundred thousand dollars."

The same section of our statutes also provides

that no foreign tire or life insurance company Incor-

porated or associated under the laws of any govern-

ment or state other than the United States, shall he

permitted to do business in this state, until it has de-

posited with the State Treasurer of this state, or with

the duly authorized officer of some other state of the

United states, a sum not less than the capital re-

quired of domestic insurance companies.
Yon will observe that the statute does not pro

ride for a deposit by foreign joint stock insurance

companies doing business in this state, where they

.He organised for an\ put-pose other than that of do
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ing a fire or life insurance business. This omission
may have been, and probably was, an oversight on the

part of the legislature in framing our statutes upon
the subject of deposits required of foreign insurance
companies.

2. The foreign insurance companies with which
we are now dealing, are companies incorporated in

foreign countries, and not under the laws of any
state within the United States other than the state

of Colorado. Such companies, in doing business in

the United States, do business through what is com-
monly called "An American Branch," and the de-

posit required by our statutes, which is also declared
to be the capital of the company making the deposit,

may be designated, for convenience, as the capital

of the "American Branch."
This statutory deposit, or capital, which is de-

posited in trust for the benefit and security of all of

its policy holders and creditors, is not subject to

withdrawal by the company. It may, however, be
impaired either where the bonds or other securities

deposited shrink in value until their market value is

less than the minimum deposit required by our stat-

ute, or where the company, being unable to meet its

obligations to its policy holders or creditors, is com-
pelled to allow the deposit to be drawn upon to meet
its obligations to an extent which reduces the re-

maining deposit to less than the minimum deposit re-

quired by our statutes.

Strictly speaking, its deposits or capital is im-

paired the moment it is reduced in amount either by
the shrinkage in value of its securities or in any other

manner, but in my judgment your department is not
called upon to take official action unless the impair-

ment is sufficient in amount to either leave the affairs

of the company in an unsound condition or to re-

duce its deposit or capital below the minimum fixed

by our statutes.

3. The statutes of this state provide that

:

"When it appears to the superintendent of insurance from
the report of the person appointed by him or other satisfactory
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evidence, that the affairs of any company doing business in this

state are in an unsound condition, he shall revoke the authority

granted to such company to do business in this state, * * *"

1 Mills' Ann. Stats., section 2211.

The question, therefore, of the soundness or un-

soundness of an insurance company doing business
in this state, is, in all cases, a question of fact t<> be

determined by the insurance department. The mere
fact that the statutory deposit or capital is impaired
does not show conclusively that the affairs of the

company are in an unsound condition. This is one

element which may he taken into consideration by
the department in determining the soundness or un-

soundness of the company. The deposit or capital,

by the shrinking in value of its securities, may he im-

paired and yet its assets may exceed its liabilities to

a very large amount and the company be entirely

solvent.

In my judgment, the mere fact that its deposit

is impaired, where it docs not appear to your depart-

ment that its affairs are in an unsound condition,

• Iocs not call for official action from your department,
unless the deposit should become so far impaired as

to reduce the same to an amount less than the mini-

mum deposit required by our statutes, in which event,

it would no doubt become the duty of your depart-

ment to require an additional deposit to he made,
sufficient in amount to maintain at least the mini-

mum deposit required by our statute.

Very respectfully yours,

I). M. CAMPBELL,
Attorney General.

Bj <\\LVIX E. REED,
Assistant

To Bon. II. II. Kim.y.

Deputy Superintendent of Insurant

I enver, < Colorado.
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