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REPORT

OF THE

ATTORNEY GENERAL OF COLORADO.

STATE OF COLORADO,
ATTORNEY GENERAL'S OFFICE,
DENVER, CoLo., December 10, 1804.

To His Excellency,
DAVIS H. WAITE,
Governor of Colorado.

Sir—In compliance with law, I beg leave to sub-
mit herewith my official report for the years 1893
and 1894, together with such recommendations as
have been suggested by observation, upon various
matters during my term of office.

It may not be out of place at this time to enu-
merate briefly some of the duties imposed upon the
attorney general.

He is an officer of the executive department;
member of board of land commissioners; member of
state board of equalization; member state board of
education; judge-advocate-general in the militia;
member of several boards of construction; member of
commission for publication of supreme court records;
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gives his opinion in writing upon all questions sub-
mitted to him by the General Assembly, or either
house thereof, governor, lieutenant governor, auditor,
secretary of state, treasurer, and superintendent of
public instruction; prepares drafts for contracts,
forms and other writings which may be required for
the use of the state; has charge of all criminal cases
on the part of the state, going to the court of appeals
or supreme court, on appeal or writ of error, from all
the district or county courts of the state, and makes
or assists in making all briefs and oral arguments
therein; prosecutes or defends, as the case may be,
all civil cases in which the state is a party or inter-
ested; has charge of and prosecutes or defends, as the
case may be, all cases in the different land offices,
where the lands of the state are involved or litigated;
prosecutes or defends, as the case may be, all suits re-
lating to matters connected with the departments of
the governor, secretary of state, treasurer or audi-
tor; attends to all requisitions for fugitives from jus-
tice; prosecutes all quo warranto proceedings against
ditch companies on request of county commissioners;
member of military board and reviews court martial
proceedings; prosecutes or defends all suits wherein
the state university or similar institutions are par-
ties, besides many other duties fixed by statute.

An investigation will show these conditions to
exist, viz: That the criminal cases in the court of
appeals and supreme court, from the district and
county courts of the fifty-six counties in the state, to-
gether with the civil cases in which the state is in-
terested in the trial courts, state cases in land offices,
and written opinions required by the several state
ofticers, are sufficient to employ two assistants in the
attorney general’s office to properly prepare briefs,
make oral arguments and remder opinions, to sav
nothing of the various other duties of the attorney
general’s office. In no other state of the Union are
so many duties placed upon the attorney general. In
most states there are two or more assistants, and
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the duties of the attorney general are to advise state
officers and prosecute or defend state cases, and no
more.

The practice which has obtained under the ad-
ministrations of my predecessors, of rendering opin-
ions to county officials, and which cannot well be
avoided, has been aggravated during my incumbency
of the office, occasioned, no doubt, by the unparal-
leled conditions of the past two years. Many coun-
ties of the state during that period have, for the sake
of economy, dispensed with the services of a county
attorney, and, as a result, this office has been deluged
with inquiries from this source. So far as my du-
ties would permit, T have endeavored to adjust my-
self to these conditions, as evidenced by the opinions
subjoined herewith; but, as a rule, and in view of the
other multitudinous duties imposed unon the attor-
nev general. T believe the practice to be better hon-
ored bv its breach than in the observance.

It will be seen by the foregoing that the office of
the attorney general, in this state, is no sinecure, and
should be pnrovided for by sufficient means commen-
surate with the onerous character of its duties. 1,
therefore, suggest the necessity of an appropriation
for the ensuing two vears, eaual to that granted me,
in order that my successor may properly transact the
business of the office.

In compliance with the suggestion of the special
committee of the Ninth General Assembly, I caused
researches to be made in the office of the state treas-
urer, during the past year, for the purpose of ascer-
taining the excess warrants that had been issued by
former state auditors—the numbers, payees, and
funds drawn upon, as shown by the same,
and which of the same had been invested
in the school and other funds. The purpose
of the investigation was to lay the foun-
dation for an action to be brought against ex-audi-
tors and ex-treasurers, to recover back into the sev-
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eral funds, the moneys that had been unlawfully in-
vested in such warrants. But, after a protracted
examination, I became convinced that the work could
not be accomplished with the time and means at my
disposal.

Upon due consideration of the importance of the
matters involved, I would recommend that a special
commission be constituted by the Tenth General As-
sembly, for the purpose of making the necessary in-
vestigation; that said commission be given full
power to send for persons and papers; to administer
oaths; to classifv the warrants so as to distinguish
the valid from the invalid. It will require at
least six months’ work by the commission, with
abundant clerical aid, to complete the investigation.
An appropriation of not less than six thousand dol-
lars will be necessary to carry out the purpose of the
commission, and, in my opinion, the expenditure will
be fully warranted by the results. The great diffi-
cultv encountered in the partial investigation made
bv this office lay in the fact that prior to the term
of office of ex-Treasurer Carlile, warrants were
drawn on the state treasury regardless of fiscal years
and the revenues of fiscal years. In a proper inves-
tigation it would be necessary for clerical experts to
trace everv warrant issued since 1876, and the fund
nnon which it was or ought to have been drawn, and
the fund out of which it was paid with reference to
fiscal vears. I am of the opinion if this course
should be pursued, unaffected bv political consider-
ations, the state will be able to recover back into
the treasury several hundred thousand dollars. by
judements against certain ex-treasurers and their
snreties. No statute of limitation runs against the
state in this matter. While the state should seek re-
dress through the medium of suits against ex-treas-
urers and their sureties, I do not believe it a just
policy for the state to repudiate the warrants issued,
and now held by innocent purchasers in fact. Invest-
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ors purchased these warrants in good faith, paying a
substantial consideration therefor. The state re-
ceived some consideration for which the warants
were issued, even if there was great extravagance in
the purchase of legislative supplies at times. The
state auditor acted in a quasi-judicial capacity in is-
suing these warrants, and the purchasers were war-
ranted in believing that the seal of the state repre-
sented the financial honor of its people. I do not
mean to say that the warrant investors were inno-
cent purchasers in law, but in fact. There is a hun-
dred and sixty odd thousand dollars in the state
treasury, subject, under legislative action, to the pay-
ment of these warrants. I believe it would be for
the best interests of the state to pay these warrants.

It will be impossible here to elaborate upon the
work of the office in conection with cases in the
supreme court and court of appeals. A large num-
ber of briefs have been filed and oral arguments made
in both of these courts. Many of the most important
cases have been decided during the past year, and
will become landmarks in the jurisprudence of the
state on account of establishing precedents upon
important points of law and practice. Others are
still pending, waiting the decision of the court.

The work in the district court has been con-
fined principally to the defense of suits brought
against the state treasurer in mandamus proceed-
ings, to compel the payment of warrants issued in
former years for expenses of the seventh general
assembly, in the matter of stationery, supplies and
printing, and also upon what are commonly known
as the “excess warrants.,” The suits upon the latter
class of warrants were not pushed, for the reason,
no doubt, of the then pending bond issue, but since
that question has been decided adversely to the in-
terests of the warrant holders, renewed interest will
again be manifested in them, unless the tenth gen-
eral assembly shall take some step looking to their
ultimate redemption. The class of warrants first



viii. A''TORNEY GENERAL’S REPORT.

mentjoned have been a bone of contention in state
affairs, ever since the extravagance of the seventh
general assembly was first revealed. The question
first arose in connection with certain allegations of
frauds said to have been committed against the state
treasury, particularly in the matter of warrants is-
sued for stationery, printing and supplies furnished
to the state. These are matters that should have
been adjusted and settled long since, as it becomes
more difficult for the state to procure the evidence
required in these cases as the years elapse. The
position of the state in the matter will not be further
discussed here, as the cases are all now awaiting
final settlement in the supreme court, upon briefs
duly filed. My immediate predecessor in office, in
his biennial report, pages 8-9, mentioned two im-
portant cases to which the state was a party and
which were not disposed of at the expiration of his
term of office, both of which were pending in the
Pueblo land office and both involving the state’s
title to valuable mineral lands.

The land involved in the case of the Colorado
Alabaster Company vs. The State, etc.,, is in Fre-
mont county, and its value is due to a thick ledge
of alabaster of a superior quality, which extends
nearly across two quarter sections of said land. The
case was duly set for trial shortly after the com-
mencement of my term of office and the state, by its
counsel, was present with its witnesses and ready
for trial. The adverse party, however, did not ap-
pear, and the cause was dismissed on motion by the
state; a victory, the importance of which was greatly
out of proportion to the ease with which it was won.

The other case was Benjamin F. Free et al. vs.
The State, ete., and involved the title to a section of
coal land in Las Animas county. After several con-
tinuances, the trial of the case on its merit was
finally commenced on June 4, 1894, and was con-
cluded on the 12th day of the same month. On the
31st day of October, 1894, the register and receiver
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rendered their opinion, in which they decided all the
issues involved in favor of the state and denied the
application of contestants. Since then, and within
the time allowed by rules of practice, the contest-
ants appealed to the land commissioner at Washing-
ton. In connection with these cases, great credit is
due the energy and ability displayed by Mr. H. B.
Babb, formerly the assistant under ex-Attorney Gen-
eral Maupin and under whose administration the
cases were commenced, who represented the state
throughout the course of the trials.

The importance of the last mentioned case to the
state school fund can hardly be overestimated. The
facts which probably will most aid in an appreciation
of the value of the land are—the royalties from the
mines operated in one quarter section since it was
leased in 1889 have yielded the school fund about
$23,000; the Union Pacific railroad has built a track
to the mines, and has provided ample switches and
side-tracks for the accommodation of the large indus-
try just mentioned, and, as might be supposed, the
the plant of the lessees and other improvements are
commensurate with the provisions made by the
R. R. Co., and greatly enhance the value of the prop-
erty.

Besides the large number of civil and criminal
cases disposed of, in which the state was interested,
brief mention may be made of the following:

The tenure of office of the board of capitol man-
agers was determined by the supreme court, the
decision of the court sustaining the opinion pre-
viously rendered by the attorney general.

In the matter of leasehold estates in the mineral
lands of the state, the opinion of this office was sus-
tained by the supreme court.

In the case of Jerome vs. The Regents of the State
University, the district court decided in favor of the
defendants, thereby sustaining this office. The case
is now pending in the supreme court. In this case,
and sheltered behind the name of Jerome, a denomin-
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ational medical school of Denver is seeking to pre-
vent the classes of the medical school of the state
university from obtaining practical instruction in
clinics, in the hospitals of Denver. It is the fight of
a sectarian school against a free school maintained
by the state. If the medical school of the state uni-
versity is to die in the clutches of a school fostered
by religion, there will subsequently be a great many
voters at a funeral where the state will not be the
corpse. I have something to say in the latter part
of this report concerning sectarian schools.

In the fire and police board cases, the chief ex-
ecutive was sustained by the supreme court on all
legal questions directly involving the power of re-
moval of members of that board.

In the penitentiary affair, the governor is cor-
rect in his construction of the statutory law con-
cerning the parolment of prisoners sentenced to the
penitentiary and transferred to the reformatory.
As to the methods pursued by the chief executive in
the attempted removal of the commissioners and
warden of that institution, I shall have nothing to
say in this report, as I understand the matter is
now pending in the courts.

I consider the governor’s official course in what
is known as the Cripple Creek war, as wise and pat-
riotic. Itis not too much to say that in that unfortu-
nate imbroglio, the sheriff of El Paso county levied
war against the state of Colorado. The sheriff of El
Paso county had no authority in law to open re-
cruiting stations and organize an army in Arapahoe
county, to be transported and used in El Paso
county, under the specious plea that such force,
armed with Winchesters and cannon, were special
deputy sheriffts of El Paso county. The as-
sertion that he did have such authority is
nothing but irridescent poppycock. The status
of the sheriff’s office and his power to ap-
point deputies and bailiffs, in the absence of
statutory regulations, has been settled wunder
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the common law since the creation of the
comes in England, centuries ago, and it is
too late now to enlarge powers by assumption
to meet the El Paso county case. Neither by the
statute law nor the common law did the sheriff of
El Paso county have the right, either by himself or
agents, to organize such army in Arapahoe county.
The statute plead in his defense relates to a totally
different matter, and the legislative intention can-
not be juggled so as to meet the exigencies of the
case. In case of the necessity existing, it was the
duty of the sheriff to organize a posse comitatus from
the body of his county, and if unable then to serve
his writs and preserve the peace, it was his further
duty to ecall upon the chief executive for the militia.
The refusal of the governor to place the militia under
the command of the sheriff as an auxiliary force to
‘the predatory ariny organized in Arapahoe county,
was justifiable under the circumstances. The army
organized in Arapahoe county, including those who
organized it, and the miners who destroyed prop-
erty and prevented owners from working their
mines at Bull Hill, were violators of law and order.
I refer to these matters specially as I was connected
with legal questions involved therein.

In addition to the foregoing, I have entered a
large number of protests in the different land offices
of the state in the matter of applications for patents
by lode claimants, upon ground situated wholly or
partially upon school sections, but in many of these,
after investigation, I find that the particular land
claimed was known to contain certain valuable de-
posits of mineral prior to the survey and selection
by the state, and was, therefore, excepted by the
terms of the grant by the government to the state.

There have been, during my term of office, sixty-
six requisitions from the governor of this state upon
the governors of other states and territories, for the
extradition of fugitives from justice of this state, and
sixty-five requisitions upon the governor of this state
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from the governors of other states and territories, for
the extradition of fugitives from their respective
jurisdictions, found in this state. All matters of this
kind are referred to the attorney general, who passes
upon the formal sufficiency of the applications, be-
fore the governor grants or refuses to grant the nec-
essary process. Much difficulty has been experi-
enced in many cases, and delays caused, on account
of the carelessness through which the application
papers have been prepared. It has been an estab-
lished practice with this office for some time past, to
follow the rules adopted by the Interstate Extradi-
tion Conference in New York city, in 1887.

In view of the many difficulties that arise under
the present system, I suggest the advisability of form-
ulating these rules into statutory law, so that the
requirements may be brought to the attention of the
various prosecuting officers of this and other states.
This matter should not be delayed, and should be
considered by the Tenth General Assembly.

An immediate revision of the state constitution
has become an imperative necessity. Time has con-
clusively demonstrated that the constitution of 1876
was framed with a too narrow conception of the ex-
pansive forces of civilization in Colorado. The pres-
ent constitution, in its amended (mended) and patch-
work condition, is a glaring absurdity in many par-
ticulars, and the longer revision is delayed, the more
the interests of the people will suffer in consequence.
A written constitution, embracing more than a bill
of rights and the framework of government, needs
frequent revision, that its provisions may always be
in consonance with the progressive ideas of an in-
telligent people. A new constitution should be
framed and adopted, under the provisions of which
the people will administer their own governmental
affairs, rather than delegating their inalienable
rights to a horde of partisan politicians. I would
suggest a constitution not patterned after or copied
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from institutions born in the evolutionary periods of
the dead past. Political distinctions and caste can-
not be fostered in this country, if liberty is to live.
A modern constitution should eliminate the state
senate, a legislative branch that had its original in
the fierce conflicts for supremacy between the patri-
cian and plebian factions of the Roman empire. The
Roman senate, like the English house of lords, was
the embodiment of political power surrendered by
the people to an aristocracy of wealth and blood. As
a so-called balance-wheel in the legislative branch of
government the state senate amounts to nothing, its
members not being of a higher order of intelligence,
or possessing more legislative ability than those of
the house of representatives. The state senate is a
costly obstruction in the way of good government;
its existence makes our system of government more
complex, and the enactment of beneficial legislation
in the interest of the people, uncertain. The house
represents the people directly, and by reason thereof
this anomaly and public detriment known as a sen-
ate should be abolished and thrown into the waste
basket of the dead centuries, where it belongs. The
veto power now lodged in the hands of the governor
should be abolished. The governor should have no
further power than to see that the laws are faithfully
executed. The executive veto originated in kingly
prerogative, and was intended as an instrumentality
to prevent the people from enlarging the scope of hu-
man liberty as against the crown. Why should the
governor of an alleged free commonwealth possess a
veto power equal to the legislative power of two-
thirds of the members of the legislature, when his
ability, ordinarily, is only equal, if at all, to that of
one member? The representatives know the needs
of their constituents, and if they enact a law it
should become operative, unless declared unconsti-
tutional by the supreme court. The court of ap-
peals should be abolished, and the supreme court en-
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larged to six members, divided into two departments,
the judgment of each department to be final except
in case of disagreement, or when a constitutional
question is to be determined. An appellate court
occupying an intermediate place between a trial
court and the supreme court, and possessed of a lim-
ited jurisdiction, is of far less assistance to litigants
than a supreme court of ultimate jurisdiction, hav-
ing six members and two departments. Itis a well-
known fact that corporations endeavor to wear out
poor litigants by appeal or writ of error to the higher
courts. Justice should be speedy to be of much avail
in this world. If the court of appeals should be abol-
ished and a change made in the constitution of the
supreme court, as I suggest, all litigants would get
a final decision within six months after their cases
reach the supreme court. What are the courts for,
if they are not instituted in the interest of the peo-
ple? A judge of the supreme court should be elected
every four years, according to a plan of state elec-
tions hereinafter outlined.

The present election system in this state is
sapping the life blood of the people through the fre-
quency of elections. Every two years, and sometimes
oftener when a judge of the supreme court is to be
elected, there is a state election and alternating with
the state election, a county election. Between county
elections come municipal and school elections. It is
probable that the recent state election cost the peo-
ple nearly a quarter of a million dollars. The
county and municipal elections cost in the aggregate
an enormons sum of money. These election ex-
penses are paid from revenues derived from taxa-
tion, and taxation is largely paid by the pro-
ducing classes, the farmers, miners, mechanics
and other wage earners. The Dbonds and
stocks of the banker and broker usually es-
cape taxation, while the cow of the farmer and
the cottage of the wage earner are always listed in
the assessor’s roll. The total of taxation is con-
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stantly increasing and by reason thereof the people
are largely in debt. There is a remedy for this con-
dition of things. All elections, state, county, city,
town, precinct and school, should occur on the same
day as the national election and not oftener. In case
ot a vacancy, the appointive power will be sufficient.
In case the people desire to get rid of an unfaithful
official, during his term of office, it can be done under
the provisions of an imperative mandate law, by
filing a written mandate in the proper office, signed
and sworn to by a majority or two-thirds of the
electors of the district, the vacancy to be filled under
the mandate or the appointive power. This will
be a simple and effective method by which the people
can protect themselves and destroy the politicians.
The initiative and referendum should be made a part
of the system of state government, so that the people
will directly participate in and control legislation,
instead of through agencies often under the baleful
influences of corporate power.

I believe that Colorado has become sufficiently
civilized to abolish that relic of barbarism known as
the death penalty. Statistics demonstrate that where-
ever the death penalty has been abolished, homicide
has decreased. The theory that the death penalty is
a deterrent to crime is no longer tenable. Crime
is a result of environment and beredity, and civil
society and not the individual is responsible therefor.
Crime should be treated as a disease when not
caused in the first instance by poverty alone. The
Ppenitentiary and reformatory institutions should be
changed into hospital and school systems for the
treatment of crime, and indeterminate sentences
imposed in lieu of the present harsh and incongruous
sentences. Without bringing conviet labor into
competition with free labor, it would seem to be
both just and humane that the convicts be given an
opportunity to earn a per diem, so that they may
have a reasonable sum of money to start life anew
‘with when discharged.
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If juries were abolished in civil cases a large
item of expense would be saved taxpayers and liti-
gants. The principles of equity can never wholly
take the place of common law rules and fictions until
this is done. Trials in civil cases should be to the
court without juries. Packed juries would thus be
avoided, justice more speedily administered and the
terms of courts shortened. The grand jury should
be absolutely abolished and the petit jury
retained in criminal cases. A juror and witness cash
fund should be provided by law out of which the per
diem and mileage of jurors and witnesses can be
paid in cash at the end of the trial, or oftener if the
jurors and witnesses need it, by warrants drawn on
such fund signed by the judge and countersigned by
the clerk of the court, without the subsequent action
of the board of county commissioners. A large per
cent. of jurors and witnesses are poor people and they
need their per diem to pay expenses while attending
court. This method would also avoid the certificate
and warrant sharpers.

The office of coroner should be abolished. This
office is simply dead wood drifted down the ages
from Saxon feudalism, and is an unnecessary ex-
pense without being of any benefit to the people.

The statutory law of the state should be revised
and codified by a commission appointed by the gov-
ernor under the authority of the legislature, the
commission to report its complete work at the next
regular session of the legislature. The statutory
law should be divided into three codes, viz: a crim-
inal code, a civil code and a code of civil procedure.
A proper revision and codification would reduce the
size of the general statutes fully one-half by elimin-
ating the trash that has accumulated within the lids
of the book. Many of these statutes were copied
from those of Ilinois more than a quarter of a cen-
tury ago and while Illinois has repealed a large
number of the originals, Colorado still retains the
copies upon her statute book. Written laws should
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be simple and brief in language so as to be easily
and readily understood by the masses. Some of our
statutes are clearly in conflict with the constitution,
and many of them are bundles of grammatical incon-
sistencies and absurdities in legislative intention.
During the past two years a secret society known
as the American Protective Association has taken
deep root in the political organism of this common-
wealth. Its avowed purpose is to protect the public
school system from encroachments of the Catholic
hierarchy. Its real purpose is to capture the offices
at the disposal of the electorate. The society itself
has a foundation of religious bigotry, but it is manip-
ulated by and in the interest of politicians. It is
unnecessary to fittingly describe this society, al-
though the vocabulary is sufficient. My purpose in
calling attention to it is to suggest a remedy within
the domain of law. There is but one remedy that af-
fords a complete solution of the question—and that
remedy is a compulsory school system. It is a pleas-
ing assertion by some that there is an absolute sep-
aration of church and state in Colorado, and in other
American commonwealths. The faet is, that the re-
ligious sects have usurped and are usurping at the
present time one of the most important functions of
state government—yviz: Education. Episcopalian,
Catholic, Baptist, Presbyterian, Methodist and other
denominational schools have been established in
many localities in Colorado, and the number of such
schools is constantly increasing. The students in
these schools are drawn from among the children of
school age who should attend the public schools.
Herein lies the danger to the public school system.
The denominational school is an octopus that will
sooner or later destroy the public school, unless pre-
vented by speedy remedial legislation. Moreover,
the existence of a denominational school has a ten-
dency, at least, to create a caste that ought not to
exist in a pure democracy. It divides children of
school age into two classes—the children in one class
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paying for tuition in denominational schools, the
other class, composed largely of children of poor
parents, attending the public schools. All children
of school age, and in good bodily health, should be
compelled to attend the public schools, from the kin-
derten to the high school, and those desiring a high-
er education should be required to attend the state
university. If any parents are too poor to furnish
their children of school age with books, clothing and
food, these things should be furnished by the state.
This is the true compulsory school law, and its en-
actment would destroy the American Protective As-
sociation, and similar societies, for all time. It
would separate church from state, in fact as well as
in theory, by the utter extinction of the denomina-
tional school. The state is the first guardian of the
child, and not the father or mother as commonly
supposed, and it has the fundamental right, and it
is a duty that it owes to civil society, to educate all
children upon a plane of equality, as good citizenship
is the ultimate aim in the preservation of democratic
institutions. The cry of “personal liberty,” in the
individual, is without merit, as civil society has an
inherent right to protect itself against either disease
or death. The children of the farmer, mechanic, la-
borer, merchant, banker and railroad president,
should be educated side by side in our publie schools.

At the last regular session of the General As-
sembly a bill was passed by that body prohibiting,
under heavy penalties, private detectives from oper-
ating in this state. An amendment was offered just
prior to the final passage of the bill, but defeated,
which, if it had been adopted, would have rendered
the law valueless. As it was, this amendment, by
some sort of legerdemain, was incorporated into the
bill and the legislative records, after the bill had
passed both houses in its original form. At the time
the dirty work was done, the head of the Pinkerton
outfit was in Denver. The police power being alone
resident in civil government, it is evident that a pri-
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vate detective is a violator of law, unless he derives
his authority from the civil power to act in that ca-
pacity. I recommend that a penal statute be en-
acted making it felony for any person to act or ad-
vertise himself as a private detective in Colorado.
The sheriffs, chiefs of police and marshals can furnish
official detectives when needed.

An eight-hour law should be enacted. If our civ-
ilization should be unable to sustain itself on an
eight-hour law for labor, it ought to die and give
place to a better form of progression.

A law should be enacted prohibiting, under
heavy penalties, the employment of children under
eighteen years of age in factories and other indus-
tries. Child labor, in the various industries, dwarfs
the mind and body of those so employed, and turns
out upon the highways of a bastard civilization many
of the adult tramps.

The practice of teaching military tactics in some
of the state schools, and the law under which the
militia is organized and maintained, are both detri-
mental to moral vigor in our civilization. They
should be abolished. Military murder is but the
counterpart of judicial murder. ‘

Proportional or minority legislative representa-
tion should be adopted. The century-ago theory of
“majority representation,” and the “greatest good
for the greatest number” is fundamentally false. Mi-
norities as well as majorities should be represented
in legislative assemblies, and laws should be enacted
for the good of all, instead of for the greatest num-
ber.

To enact many of the laws hereinbefore sug-
gested, the state constitution will have to be revised
or amended, and as the overwhelming necessities of
the people imperatively point to a revision of that in-
strument, as the only adequate remedy in the prem-
ises, the Tenth General Assembly should submit the
question.
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In conclusion I desire to extend my thanks to
yourself and other state officials, and especially to
the supreme court and court of appeals for uniform
courtesy. I also desire to commend my assistants,
Messrs. Sale and Thomas, for their intelligent aid in
all matters pertaining to the office, and to Miss Net-
tie O’Connor, stenographer and clerk, whose skillful
services have done much to make the work of the
office a success.

EUGENE ENGLEY,

Attorney General.
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IN RE ADJUTANT GENERAL.

1. The adjutant general is appointed by the governor, and
such appointment can be made without the consent of the senate.

2. His term of office begins on the first Wednesday of April,
next after his appointment, and continues for a term of two
years.

Attorney General’s Office,
Denver, Colo., Jan. 14, 1893.
Hon. Alexander (‘oleman, Adjutant General:

Dear Sir—On this date you submitted to me for
an official opinion the two questions, viz.:

First—Is it the duty of the governor to nominate,
and by and with the consent of the senate, to appoint
the adjutant general; or, is the power to appoint
such officer vested solely in the governor, as the com-
mander-in-chief of the military forces of the state,
without the consent or confirmation of the senate?

Second—At what time does the term of office of
the adjutant general begin and end?

To the first question propounded, I answer that
section 3 of article XVII. of the constitution lodges
in the hands of the governor the power to “appoint all
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general, field and staff officers and commission them,”
and while the language quoted embraces all the offi-
cers belonging to the three classes named, “general,
field and staff officers,” the particular and descriptive
officers of each class are not named, the creation of
the various offices, and defining the duties connected
therewith, being left to legislative enactment. Stand-
ing alone, and without reference to any other provis-
ion of the constitution, the language of said section
3 clearly vests in the governor alone the power of ap-
pointment to any office created by statute and be-
longing to either of the classes named. But section
6 of article I'V. of the constitution provides that the
“covernor shall nominate, and by and with the con-
sent of the senate appoint all officers whose offices
are established by the constitution, or which may be
created by law, and whose appointment or election is
not otherwise provided for, and may remove any such
officer for incompetency neglect of duty or malfeas-
ance in office,” etc. Considering the proper interpre-
tation to be given the language of the last quoted sec-
tion, apart from the provisions of section 3, of article
XVII,, of the constitution, first above referred to, it
has been held that the words “whose appointment or
election is not otherwise provided for” prevent this
section from applying to officers created by a statute
which provides for the manner of making original
appointments, etc.

7 Colo., 608.
5 Colo., 460.
11 Colo., 110.

It was also held that under this section it is com-
petent for the governor to appoint, without the con-
sent of the senate, certain officers, the offices not being
established by the constitution, and inasmuch as
the statutes creating them expressly confer such
authority on the executive without requiring the
consent of the senate.

12 Colo., 400.
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The particular and descriptive office of adjutant
general having been created by statute, and there
being no provision of the constitution requiring
that the appointment by the governor shall be with
the consent of the senate, it is competent for the gov-
ernor to appoint without such consent, unless the
statute creating the office or conferring the authority
on the executive, requires such consent.

Art. II1., Sec. 1, p. 386, Sess. Laws 1889.

Sec. 2 of article 1 of chapter 63 of the general
statutes, vested in the governor, as commander-in-
chief of the militia, the power “by and with the con-
sent of the senate” to appoint an adjutant general.
By legislative enactment, approved April 2, 1889, said
chapter 63 was repealed in toto and swept out of ex-
istence, and in lieu thereof a new law was enacted,
which is still in force, one of the provisions of which
vests the governor with the power to appoint an ad-
jutant general without requiring the consent of the
senate.

My opinion, however, is, that this appointment
can be made by the governor by virtue of sec. 3, art.
XVII. of the constitution, without the consent of the
senate, and that sec. 6 of art. I'V. of the constitution,
does not apply to the military office in question.

Answering your second and last question, I am
of the opinion that your term of office begins on the
first Wednesday of April next after your appointment
and ends at the expiration of two years thereafter.
It is probable that whoever drafted the legislative act
of 1889, concerning state militia, had in mind the in-
tention of incorporating in said act a provision vest-
ing the office in the appointee upon the appointment
being made; but, if he did have such intention in his
mind it does not sufficiently appear in the act itself
to that extent that the legislative intent can seriously
affect the provisions of sec. 1, p. 330, 1. ’85, which pro-
vide “that the term of office of all state officers here-
after appointed by the governor, except those whose
terms of office are otherwise fixed by law, shall com-
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mence on the first Wednesday of April, next after
their appointment, and shall continue for the term
of two years,” etc. The act of 1889 referred to, pro-
vides that the governor *“shall, immediately upon
assuming his office, appoint an adjutant general,” but
the person who drafted the act of 1889 was doubtless
ignorant of the existence of the above quoted act of
1885, and assumed that the adjutant general would
immediately take office upon his appointment, which
was probably the intention, as I have said, of the
party who drafted the act in question, but the law
as it exists and must be construed, is otherwise, the
act of 1885 not being repealed by implication by the
act of 1889, or by subsequent legislation.

[Note.—The appointment, of Coleman was re-
voked and no commission issued.]

Respectfully,
EUGEXNE ENGLEY,
Attorney General.

IN RE LIEUTENANT GOVERNOR.

1. The lieutenant governor has no inherent power to appoint
clerks or other employes of the senate, and such power is not
incidental or nccessary to the performance of his duties.

2. The legislative act of 1891 docs not give to the president
or president pro tempore any power or authority to select any
of the officers or employes of the senate, and any such selection
on the part of either, without the consent of the senate, is an
usurpation of the rights of that body.

3. TUnder the act of 1891 the senate eannot emplny more than
four pages, nor more than one stenographer.

Attorney General’s Office.
Denver, ("olo., Jan. 17, 1893.

Hon. D. H. Nichols, Lieuw’t Governor and Pres’t of the
Senate.

Dear Sir—You have submitted for my considera-
tion and official opinion the following questions, viz:
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First—Does the legislative act, approved Jan-
uary 31, 1891, entitled “An Act to Amend General
Sections Fifteen Hundred and Eighty, and to Repeal
General Section Fifteen Hundred and Eighty-one,
of the General Statutes of the State of Colorado,”
confer upon the president of the senate, power to ap-
point the “six other committee clerks,” in said act
provided for (as may be required) and, if so, can the
president pro tempore exercise said power to the
exclusion of the president?

Second—Can more than four pages be employed
by the senate?

Third—Can the senate employ more than one
stenographer?

Replying to your first interrogatory, I desire to
say that, if the legislative enactment in question
attempted to confer any such power on the president
of the senate, it would, to that extent, be unconsti-
tutional and void.

The executive and legislative departments of the
state government are, under our constitution, separ-
ate and distinct. You, as lieutenant governor, belong
to the executive branch of the government. You are
not a member of the senate. You are president of
the senate virtute officii and by reason of a provision
of the constitution which makes the lieutenant gov-
ernor the president of that body. Sec. 14 of article
IV. of the constitution says: “The lieutenant gover-
nor shall be president of the senate and shall vote
only when the senate is equally divided” * * *

It is held that when the presiding officer is not a mem-
ber of the assembly over which he presides, but holds
that office by constitutional provision in virtue of
some other to which he is elected or appointed, he has
and can have no other authority as such than that
conferred upon him by the power from which he de-
rives his appointment and, consequently, can merely
preside, and only give the casting vote, where author-
ity to do so is alone conferred. As president of the
senate, by virtue of your office as lieutenant governor,
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and by reason of the constitutional provision above
quoted, you possess no inherent power to appoint
clerks or other employes of the senate, and such
power is not incidental or necessary to the perform-
ance of your duties. Neither can the legislature en-
large or abridge your authority. Of course, the pre-
siding officer possesses certain functions not within
the exceptions and qualifications above stated, but it
is not necessary to this opinion to consider them. It
is my opinion that the legislature cannot lodge the
power in your hands to appoint clerks or other em-
ployes of the senate. If the legislature can confer the
power upon you, in the matter of the six clerks refer-
red to, then it would be tantamount to saying that it
can strip the senate of its undoubted constitutional
prerogative of selecting any or all of its employes and
confer that power upon the president of the senate,
the lieutenant governor, who is not a member of that
body, and whose duties as such officer are restricted
by the constitution. It is unnecessary to discuss the
functions and duties of the president pro tempore, for
they may be otherwise regulated by law or a rule of
the senate where the president is not a member of the
body over which he presides.

Sec. 27 of article V. of the constitution provides
that “The general assembly shall prescribe by law
the number, duties and compensation of the officers
and employes of each house”” * * * Nowhere
in the constitution is it provided that the general
assembly shall prescribe by law the manner of selec-
tion of these officers and employes. Sec. 1 of the leg-
islative act in question, after enumerating the various
officers and employes, provides that “All such officers
and employes may be selected by the house employ-
ing them, either by ballot or resolution, and they
shall perform the duties usually performed by like
officers and employes, and such other duties as may
be required of them by the proper members or of-
ficers.” The language quoted is the last clause in
said sec. 1, is sweeping in its character and goes to
the manner of selection of all such officers and em-
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ployes and includes the “six other committee clerks”
mentioned in another part of said section. The leg-
islative act of 1891 does not give to the president or
president pro tempore any power or authority to se-
lect any of the officers or employes of the senate, and
any such selection on the part of either, without the
consent of the senate, is an usurpation of the rights
of that body. Under the provisions of the legislative
act in question the senate alone possesses the power
to select such officers and employes in the manner
and form prescribed by law. Itisidle to say that the
word “assigned” used in connection with the words
“six other committee clerks” in the act of 1891, pos-
sesses the same signification as the word “selected”
in another part of the same section. Nothing can be
assigned until it exists. Assignment follows selec-
tion, although both acts may be embraced in one
proceeding. The legislative intent appears too plain
for any quibble.

In view of section 27 of article V. of the con-
stitution and the act of 1891, it is my opinion that
questions two and three should be decided in the
negative.

Respectfully submitted,

EUGENE ENGLEY,
Attorney General.

IN RE REPORT OF ADJUTANT GENERAL TO
THE GOVERNOR.

Section 8057, Mills’ Annotated Statutes. requires the adjutant
general to make a report bienmially to the commander-in-chief.
This report must be made as required by law. Extraneous matter
cannot be printed.
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Attorney General’s Office,
Denver, Colo., Jan. 17, 1893.
Hon. Nelson O. McClees, Secretary of State:

Dear Sir—Section 3057, “Mills Annotated Stat-
utes,” requires the adjutant general to make a report
biennially to the commander-in-chief, showing the
actual situation and disposition of the military
stores intrusted to his keeping. This report must
be made as required by law, and must be complete
in itself under the requirements of the statute, even
though it requires more than twenty printed pages
to show the situation and disposition of such military
stores. All extraneous matter, not necessary to show
the actual situation and disposition of such military
stores, cannot under the law be printed.

EUGENE ENGLEY,
Attorney General.

IN RE LEGISLATIVE EXPENSES.

1. The secretary of state is constituted by law the general
purchasing agent in the matter of supplies or labor for the main-
tenance of the executive, legislative and judicial departments of
state, and has the power to incur expenses therefor in accordance
with law.

2, The fiscal year ends at midnight on the 30th of November
of each and every year. All unexpended balances remaining to
the credit of any appropriation, mentioned in the legislative gen-
eral appropriation act of 1891, should, when all bills have been
paid that were incurred under the provisions of that act and
prior to the expiration of the fiscal year 1892, be transferred to
the general fund.

Attorney General’s Office,
Denver, Colo., Jan. 20, 1893.

Hon. F. M. Goodykoontz, Auditor of State:

Dear Sir—In answer to questions submitted I
desire to say: That the state government is composed
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of three departments—executive, legislative and
judicial. Each of these departments is distinct and
separate from the others, as well in the matter of
expenses as all other things, and the funds for their
maintenance are always classified by distinct appro-
priations.

The secretary of state is constituted by law the
general purchasing agent, in the matter of supplies
or labor for the maintenance of these departments,
and has the power to incur expenses therefor and in
accordance with law.

Bills presented for supplies or labor performed,
for any department of the state, and not covered by
any contract, must be audited and allowed at the
current price of such labor or supplies at the time
such services were rendered or supplies furnished.
The secretary of state must certify to the payment of
any portion of the contingent expenses of the state
government, properly incurred according to law,
after the same has been presented to the auditor of
state and by him allowed.

The fiscal year ends at midnight on the 30th of
November of each and every year. All unexpended
balances remaining to the credit of any appropriation
mentioned in the legislative general appropriation
act of 1891, should, when all bills have been paid
that were incurred under the provisions of that act
and prior to the expiration of the fiscal year 1892, be
transferred to the general fund. If such balances
have not been actually transferred, after all bills that
were incurred prior to the expiration of the fiscal
year 1892 have been paid, the law considers such bal-
ances as transferred so that the same cannot be used
as moneys belonging to a fund where the appropria-
tion has expired by limitation.

In the matter of the particular expense incurred
by the secretary of state for the ninth gen-
eral assembly, after the close of the fiscal vear 1892,
they must be paid out of the appropriation for the
contingent and incidental expenses of the ninth gen-
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eral assembly, as these expenses belong to the legis-
lative department of the state government. I am of
the opinion that, if these bills were properly incurred,
you must audit the same to be certified by the sec-
retary of state, and paid by the state treasurer out of
any appropriation for the contingent and incidental
expenses of the ninth general assembly.
EUGENE ENGLEY,
Attorney General.

IN RE VOUCHERS OF COMMITTEE TO EXAM-
INE BOOKS OF STATE TREASURER.

The statute makes it a condition precedent that the gov-
ernor shall certify that the labor has been performed before the
auditor is authorized to draw his warrant in favor of the persons
performing such service.

Attorney General’s Office,
Denver, Colo., Jan. 21, 1893.

Hon. F. M. Goodykoontz, Auditor of State:

Dear Sir—In answer to your questions relative
to the vouchers of W. H. Trask et al,, a committee ap-
pointed by Governor Routt to examine books of the
state treasurer, I desire to say:

That the law requires (section 1806, Mills’ Ann.
Stats.) that “The governor shall, upon the first day
of April and October of each year, appoint a com-
mittee of three competent persons to examine the
books and accounts of the state treasurer. Said
committee shall make a report in writing, which shall
be delivered to the secretary of state to be filed in his
office. The said committee shall each receive as com-
pensation for their services the sum of five dollars
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per day for the time actually spent in said examina-
tion; and the auditor is hereby authorized to draw
his warrant in favor of the persons performing such
services, upon the certificate of the governor setting
forth that the labor has been performed.”

No itemized bills of the persons who did the
work or certificate of the governor are attached to the
vouchers in question, and I am informed by you that
none are on file in your office. The vouchers, upon
their face, do not show the number of days’ time ac-
tually spent by the members of the committee in said
examination. The statute makes it a condition pre
cedent that the governor shall certify that the labor
has been performed before the auditor is authorized
to draw his warrant in favor of the persons perform-
ing such services. The governor has approved these
vouchers without setting forth in a certificate that
the labor has been performed. The auditor is bound
to take notice of these precedent requirements of law.
These vouchers not being in form or substance in
conformity with the statute, the auditor should sat-
isfy ‘himself as to their justness before drawing his
warrant in favor of the persons interested,

These bills, when paid, should be paid out of the
general contingent fund of the executive department
for the year 1892, unless the appropriation for this
fund has been exhausted, or the unexpended balance
remaining to the credit of this appropriation has been
transferred to the general fund. Section 2 of the gen-
eral appropriation act of 1892 must be given a rea-
sonable construction, and not one that is forced and
strained. It reads: “All unexpended balances re-
maining to the credit of any appropriation herein
mentioned shall, when all bills have been paid, be
transferred to the general fund.” The words “when
all bills have been paid” do not mean, nor is it the leg-
islative intent, that the proper officer shall wait an
unreasonable length of time after the close of the
fiscal year before transferring such unexpended bal-
ances to the general fund, upon the bare possibility
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that some one may have an unpresented bill against
the general contingent fund of the fiscal year 1892;
otherwise such balances would never be transferred.
These expenses were legally incurred, if at all, in
April and October, 1892, and the vouchers thercfor
were not made out until January 4, 1893, and ap-
proved by Governor Routt on January 6, 1893—some
thirty-seven days having elapsed since the close of
the fiscal year 1892. This shows want of due dili-
gence on the part of some one. The unexpended bal-
ances having been transferred, in accordance with
the statute, they belong to the general fund, and the
state treasurer should not now make a retransfer-
rance back to an old fund, the appropriation for which
has expired by limitation, and to suit the convenience
of persons who were at the time of such transfer-
rance unknown claimants. These bills, if correct, may
be paid out of appropriation made by the ninth
general assembly to cover deficiencies of the fiscal
year 1892.
EUGENE ENGLEY,
Attorney General.

IN RE SALARIES.

The act of January 18, 1893, making an appropriation of
fifty thousand dollars, covers the salaries of all officers and em-
ploves of the executive and judicial departments of the state of
Colorado for the fiscal year 1893, until said appropriation shall be
oxhausted, or the legislature, now in session., shall determine
otherwise.

Attorney General’s Office,
Denver, Colo., Feb. 3, 1893.
Hon. I. M. Goodvykoontz, State Auditor:
Dear Sir—I am in receipt of vour communication
of the 1st inst., requesting an opinion from this office
as to whether you have the authority in law, and if
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s0 is it your duty thereunder, to draw warrants on
the state treasury based upon certain vouchers in
favor of Geo. M. McConaughy, deputy superintendent
of insurance department, I. W. Monell, chief clerk of
said department, Wm. A. Hamill, railroad commis-
sioner and Thos. H. Bales, secretary to railroad com-
missioner, for salaries for such officers during the
periods of time named in said vouchers. Within the
purview of the appropriation act hereinafter referred
to, the persons above named are considered as state
officials belonging to the executive department of the
state of Colorado. The vouchers are for salaries of
officers or employes of said department during a
certain period of the fiscal year, 1893.

On the 18th of January, 1893, an act of the legis-
lature was approved, viz: “There is hereby appropri-
ated out of any money in the treasury not otherwise
appropriated, for the purpose of paying a part of the
salaries of the officers and employes of the executive
and judicial departments of the state of Colorado,
for the fiscal year 1893, the sum of fifty thousand
dollars.” This is a blanket appropriation. It covers
the salaries of all officers and employes of the execu-
tive and judicial departmments of the state of Colo-
rado for the fiscal year 1893, until said appropriation
shall be exhausted, or the legislature, now in session,
shall determine otherwise. This appropriation act is
unlike the general appropriation act that is specific
and descriptive as to particular sums and offices
which by implication, exclude all others. Under the
appropriation act in question, the only matter for you
to determine is whether the person named in a vouch-
er is an officer or employe of the executive or judi-
cial departments, and that he is such an officer or em-
ploye as is known to and recognized by constitu-
tional or statutory law. The persons named in these
vouchers are so recognized and come within the lan-
guage of this blanket appropriation act. If these
vouchers are correct, warrants should issue. The
reason Iamill was not paid durine the fiscal vears
1891-1892, lies in the fact that in the general appro-
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priation act for those fiscal years, the same being
specific and descriptive, no appropriation was made
to pay the salary of the railroad commissioner and
the expenses of his office. The act, however, that I
am construing was passed for the purpose of bridg-
ing over a period of time reaching from the end of the
fiscal year 1892 to the general appropriation law yet
to be enacted for the fiscal years 1893-1894. No par-
ticular officer or employe of the executive or judi-
cial departments is excluded in terms or by impli-
cation from the operation of this appropriation act
now in question, and it is"not for you or me to make
distinctions against the clearly expressed legisla-
tive will. The warrants should issue and be paid.

This opinion goes only to the appropriation act
approved January 18, 1893.

EUGENE ENGLEY,
Attorney General.

IN RE WORLD’S FAIR APPROPRIATION.

1. The state constitution limits and confines all legislative
appropriations to two classes, general and special.

2. The appropriation for the board of world’s fair managers
is a special appropriation and has no relation to the ordinary
expenses of the executive, legislative and judicial departments of
the state; interest on the public debt or for public schools.

3. Expenditures by the state government cannot legally
exceed appropriations. Appropriations cannot legally exceed
revenues. Appropriations made for carrying on and in support
of all departments and institutions of the state must necessarily
take precedence of special appropriations.

Attorney General’s Office,
Denver, Colo., Feb. 6, 1893.
Hon. F. M. Goodykoontz, State Auditor:
Dear Sir—In answer to your inquiry of the 3rd
inst. as to your duty in the premises relative to the
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requisition of even date, made by the board of
world’s fair managers, per Davis H. Waite, governor
and president, and O. C. French, secretary, for war-
rants in the sum of forty thousand dollars, under the
legislative act approved February 1, 1893, appropri-
ating one hundred thousand dollars for the use of
said board, I desire to say:

The state constitution limits all legislative appro-
priations to two classes, general and special. The
general appropriation bill must embrace nothing
but appropriations for the ordinary expenses of the
executive, legislative and judicial departments of the
state, interest on public debt and for public schools.
All other appropriations must be made by separate
bills, each embracing but one subject.

The legislative enactment in question is a special
appropriation, is intended as such, and has no rela-
tion to the ordinary expenses of the executive, legis-
lative and judicial departments of the state, interest
on the public debt or for public schools. The matters
provided for in this special appropriation are not for
the ordinary purposes of state government. The var-
ious departments and institutions of a state govern-
ment are carried on and supported, principally by tax-
ation. The state constitution has wisely limited the
rate of taxation that can be levied for such purposes.
The state revenue derived from taxation and other
sources, is necessarily limited and may be reasonably
estimated in approximate figures. Such estimates
have been made by the last state auditor.

The expenditures by the state government can-
not legally exceed appropriations. Appropriations
cannot legally exceed revenues. Appropriations
made for carrying on and in support of all depart-
ments and institutions of the state must necessarily
take precedence of special appropriations like that
in the legislative enactment in question, otherwise
the general assembly could legislate away in special
appropriations, all revenues and leave the state
government inert and helpless. If warrants to the
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amount of $40,000 should be issued under this
requisition and thereafter the legislature should ap-
propriate all of the revenue of the state for the pay-
ment of the ordinary expenses of the executive, leg-
islative and judicial departments of state, interest on
the public debt and for public schools, the warrants,
if issued under the requisition, would become excess
warrants for the reason that the ordinary expenses,
etec., of the state must be provided for, and must take
precedence, as hereinbefore stated. The fact that
this special appropriation has been made first, in
point of time, cuts no material figure.

Upon inquiry I have been informed by the house
and senate committees on appropriations that the
total amount appropriated and to be appropriated,
including this appropriation, will not exceed the esti-
mated revenues. While this may be, and probably is,
true, it is nevertheless a fact that whatever is to be
appropriated is, at present, largely a matter of con-
jecture. The legislature has the undoubted right to
appropriate all revenues to the payvment of the ordin-
ary expenses of the three departments of state, in-
terest on the public debt and for public schools, and
thereby effectually kill this special appropriation.
What the legislature may yet do I cannot with abso-
lute certainty fortell. A« the state auditor, vou
should estimate all of the probabilities as well as the
facts, and determine the matter upon a reasonable
basis. If vou are satisfied that the total appropria-
tions in the general appropriation bill yvet to be
passed, as well as the appropriations already made
for partial payment of ordinary expenses, and the
amount of the contemplated warrants ($40,000), will
not exceed the probable revenue for the statutory
fiscal period of time, then vou will be justified in
issuing the warrants; otherwise, not.

EUGENE EXGLEY,
Attorney General.
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IN RE MEDICAL DEPARTMENT, UNIVERSITY
OF COLORADO.

1. The Universily of Colorado is located by law at Boulder.

2. The law localized the site of the university at Boulder, but
it was not the legislative intention to narrow the domain of
knowledge, so that all instruction must be given within a cir-
cumscribed area of territory marked Ly the university site or the
incorporated city of Boulder.

3. By authorizing the teaching of certain classes of the medi-
cal department, during certain and limited periods of the course,
at Denver, the regents have violated no franchise or law, and are
fully justified in pursuing such a plan.

Attorney General’s Office.
Denver, Colo., Feb. 8, 1893.
Frank Jerome, Esq., Denver, Colo.

Dear Sir—On Dec. 26, 1892, you addressed to my
predecessor in office the following communication,
viz:

Denver, Colo., Dec. 26, 1892,
To the Hon. Joseph H. Maupin, Attorney General,
Denver, Colo.

My Dear Sir—I desire to bring to your official
attention the fact that the officers and regents of one
of the institutions of this state are daily violating an
important franchise.

By an act of the legislature of Colorado, approv-
ed Nov. 7, 1861, the University of Colorado was
created and located at Boulder. The first section of
article I of this act provides, “That said University
shall be located at the city of Boulder.” The declared
purpose of this act was to establish a university, in-
cluding the scientific, literary, theological, legal and
medical departments of instruction.

All of these departments were to be a part of the
institution and were manifestly, and by the inten-
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tion of the legislature, to be located at Boulder. This
action of the legislature in establishing a university
and in locating it at Boulder was afterwards expressly
approved by the makers of the constitution itself.
Section 5 of article 8 provides:

“The following territorial institutions, to wit:
The University of Colorado, * * * * shall upon the
adoption of this constitution become institutions of
the state of Colorado, and the management thereof
‘'subject to the control of the state, under such laws
and regulations as the general assembly shall provide;
and the location of said institutions, as well as all
gifts, ete., ete., heretofore made to said several insti-
tutions, are hereby confirmed to the use and benefit
of the same respectively.”

The supreme court of this state, in construing
this section, has said:

“The location of the agricultural college and cer-
tain other institutions having been fixed by the con-
stitution, such location cannot be changed except by
amendment of the constitution.” (9 Colo., 626.)

In view of these facts, and for obvious reasons,
it would seem to be perfectly plain that the inten-
tion of the lawmakers of this state was to locate this
institution at Boulder. They chose that city because
of its beautiful surroundings, and, anticipating the
future, they saw a great and complete university,
including all the various schools, existing at this
place.

I am now informed and desire to call your atten-
tion to the fact, as the legal representative and coun-
selor of the people of this state, that the regents of
the University of Colorado, in violation of the fran-
chise granted to this institution, and contrary to law,
are now conducting, and have been for some time
past, in the city of Denver, a medical college, desig-
nated the same as the medical college and department
of the University of Colorado.

As a citizen of this commonweadth, T am inter-
ested in seeing this institution built up and main-
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tained in its entirety at the place where its creators
and founders designed it should be, and where the
framers of the constitution of this state located it.

I am opposed to having it scattered all over the
state, and think it a dangerous principle to allow the
regents and officers of any state institution to decide
where the institution may be located and when
changed, according to their pleasure. I, therefore,
wish to call your attention to this open and mani--
fest violation of a valuable franchise, and ask, as a
citizen of this commonwealth, that you take the
proper legal steps to bring the matter into the courts
so that the people may know whether the acts of the
regents of the University of Colorado in locating
their schools outside of Boulder, are legal or illegal.

Yours very truly,

FRANK JEROME.

No action was taken thereon by my predecessor
for the reason that his term of office was near its
close. Since my induction into office consideration of
the communication has been requested, and in com-
pliance therewith, opportunities have been given all
parties interested that a full and fair presentation of
the matter might be had.

You claim that the regents of the state university
“are daily violating an important franchise.” Fur-
thermore, you assert that this office should be put in
motion that the alleged violation may be corrected
by means of appropriate proceedings. On the other
hand, the regents deny any violation of law, and con-
tend that by reason of the provisions of section 27,
page 1012 of the general statutes, which constitute
the attorney general the legal adviser of the president
and regents of the university, and require him to in-
stitute and prosecute or defend all suits in behalf of
the same, I am not in a position to take cognizance
of this matter, and that I must defend any action,
right or wrong, of the regents. In other words, the
regents would circumscribe my official duty in the
premises, within the compass of their volition.



20 MEDICAL DEPARTMENT.

Such a position is unsound in law and in morals. 1
cannot admit that the statute above referred to
chloroforms this office to the extent that I must re-
main silent while the president and regents of the
university are violating the law, and, when such
violation is discovered, that I must defend it. I con-
ceive it to be my official duty, when any officer of the
state government or its various institutions, is violat-
ing the law, in his official capacity, and my attention
is properly directed to it, to advise him in the prem-
ises, and, if necessary, to put in motion the appro-
priate legal proceedings to correct or stop it. An
officer of the state is the servant of the whole people,
and not the defender of the few against the many. I
have constitutional duties to perform in the inter-
ests of the state, superior to any owing to the state
university under a particular statute. If the regents
“are daily violating an important franchise” it is my
duty, as the attorney general of the state, to invoke
the proper remedial writ. But are the regents violat-
ing an important franchise, or any law, as claimed?
It is asserted in the communication above set
forth “that the regents of the university of Colorado,
in violation to the franchise granted to this institution
and contrary to law, are now conducting, and bhave
been for some time past, in the city of Denver, a medi-
cal college, designating the same as the medical col-
lege and department of the university of Colorado.”
If this assertion be true, then said regents are guilty
of an open and flagrant violation of law. In support
of the claim certain statements have been presented,
verbal and printed, as embodying the essential and
material facts. These statements are not denied by
the regents, who go so far as to affirm, in a large meas-
ure, their truth. The facts, in brief, are these: The
university of (‘olorado is composed of and embraces
several departments, one of which is the medical de-
partment. The course of instruction in the medical
department is graded, and covers three vears of nine
months each. Instruction during the first yvear is
given in Boulder (the location of the university), and
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during the second and third years in Denver. Exam-
inations for admission are held at both Boulder and
Denver. All students of this department register in
Boulder, where all graduating exercises are held and
diplomas given. The studies are as follows, viz.:

First year studies (Boulder)—Anatomy, Physi-
ology, Chemistry and Histology.

Second year studies (Denver)—Practice of Medi-
cine, Clinical Medicine, Surgery, Clinical Surgery,
Materia Medica, Therapeutics, Obstetrics, Nervous
Diseases, Pathology, Railway Surgery, Othopedic Sur-
gery, Physical Diagnosis, Hygiene, Bandaging and
Minor Surgery.

Third year studies (Denver)—Practice of Medi-
cine, Clinical Medicine, Surgery, Clinical Swurgery,
Therapeutics, Obstetrics, Pathology, Nervous and
Mental Diseases, Medical Jurisprudence, Gynecology,
the Diseases of Children, Ophthalmology, Otology,
Lyrngology and Rhinology.

It appears that the medical department has a
medical school building in Denver, which contains
two large lecture rooms and several other rooms for
clinical purposes. The building is situated at Sev-
enteenth and Stout streets. It further appears that,
for the purpose of clinical instruction, the students
have access to the hospitals of Denver. It is also
disclosed that the medical faculty is composed of a
number of the leading physicians and surgeons of
Denver. Itis well not to confound the facts with the
assertions of either side to this controversy, and in
quoting from the medical school bulletin the asser-
tion of the regents, I do so not for the purpose of giv-
ing it any weight, but rather to show the divergence
between it and the assertion in said communication.
The bulletin savs: “The medical department of the
university of Colorado has neither wholly nor in part
been removed from Boulder to Denver. This depart-
ment is still with the state university in Boulder,
where all executive work is done, but owing to the
scarcity of clinical material here, the regents have
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authorized the faculty to give the instruction in med-
icine in Denver, during the second and third years of
the course, until sufficient hospital advantages are
secured in Boulder.” It is clear, therefore, that while
the claims of both sides of this controversy are dia-
metrically opposed to each other, still there is a sub-
stantial agreement as to the facts. In the discussion
of this question the main point to be kept in view is,
whether the medical department of the university has
been removed from Boulder to, or established in,
Denver—or, at least, whether the admitted facts con-
stitute such a partial removal as to make the acts of
the regents in relation thereto illegal.

Messrs. Reuter, Hobson and their colleagues
have ably and learnedly sought to convince me that
the regents, by reason of the facts hereinbefore set
forth, have violated the law. Mr. Reuter, in particu-
lar, traced the legislative history of the university
from the time it was incorporated by an act of the
territorial legislature in 1861, up to the present time,
for the purpose of showing that its original location
was fixed at Boulder, and that this act of the legisla-
ture in establishing the university and in locating
it at that place was afterwards expressly approved
by the makers of the state constitution, and that all
legislative acts with reference to the matter since the
adoption of the constitution fortify this position. I
fully agree with Mr. Reuter that the university of
Colorado is located by law at Boulder. In support of
his position, that the facts alleged constitute a re-
moval of the medical department, and that the re-
gents have thereby viglated the law, Mr. Reuter cites
a decision of our supreme court (9 Colo., 626) and two
decisions rendered in other states (5 Wend., 212; 17
Mich., 170). The Colorado decision cited was in an-
swer to a senate resolution of inquiry as to whether
the constitution prohibited the removal of either of
the institutions referred to in section 5, article VIII.
thereof, from their present location, or the consolida-
tion of any two or more at the present location of any
one, or at some place remote from the location of
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either, and the answer of the supreme court can be
reduced to the syllabus of the decision, without any
loss to the reasoning of the court, when it is said:
“The location of the agricultural college and certain
other institutions, having been fixed by the constitu-
tion, such location cannot be changed except by
amendment of the constitution.” This is simply a
naked construction of a constitutional provision, re-
gardless of any facts that constitute or do not consti-
tute a removal. It merely interpreted a constitu-
facts. I apprehend that every case involving a dis-
pute when presented in court rests upon particular
facts and the law applicable thereto. And to support
one side or the other of a controversy in court by cita-
tion of authorities, such cases, so cited, must be, to
some extent, in point or analogous. The New York
decision (The People vs. The Trustees of Geneva Col-
lege, 5 Wend., 212) is not, in my opinion, in point, and
I fail to see the analogy upon the facts. The facts in
the New York case appear to be that, for the period
of three years previous to the filing of the informa-
tion in the nature of a quo warranto, Geneva College
had used and employed liberties and franchises,
enumerated, and had done so by virtue of a charter
of incorporation granted to that college by the re-
gents of the university of the state of New York, and
that the trustees of the college, located in the village
of Geneva, established a medical faculty in the city of
New York, called “The Rutgers Medical Faculty of
Geneva College,” and appointed professors of medi-
cine, surgery and anatomy, residing there, to have
the care of the education and government of students
in the city of New York; and claimed the right of
granting the degree of doctor of medicine, and of
granting and issuing diplomas of such degree to all
persons of lawful age, who would appear to the trus-
tees to have pursued their studies and attended the
lectures prescribed by law, and who should appear to
them to have distinguished themselves by their pro-
ficiency in medicine, surgery or anatomy, and to be
worthy of such degree, wheresoever such persons
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might reside, and whether they bad been sent to or
admitted into the college or not. The questions pre-
sented for decision in that case were:

1. Whether the appointment by defendants of
a medical faculty in the city of New York for the
purpose of instruction in medicine was a franchise?

2. Whether Geneva College had the power to
exercise that franchise? Andif not,

3. Whether the remedy sought was the appro-
priate remedy?

The dissimilarity of the facts in the New York
case from those in the controversy concerning the
medical department of the university of Colorado,
appear, it seems to me, at a glance. Geneva College,
located at the village of Geneva, in the western part
of the state of New York, claimed the right and did
establish a medical school, as a branch of that col-
lege, in the city of New York. All that Geneva Col-
lege did after the establishment of the medical school
was to grant degrees and issue diplomas and, except
in these two particulars, the medical school was
practically independent of and segregated from
the college. Geneva College was attempting to ex-
ercise powers foreign to the grant contained in the
franchise from the university of New York. The
facts are different in so far as the medical department
of the university of Colorado is concerned. The con-
clusion seems irresistable to me that this department
is still with the university at Boulder, where all execu-
tive work is done, but owing to the scarcity of clinieal
material there, the regents have authorized the fac-
ulty to give the instruction in medicine in Denver
during the second and third yvears of the course until
sufficient hospital advantages are secured at Boulder.
All students are registered at Boulder, and the entire
first vear’s instruction given there. .\t stated periods
during the vear all students of the department meet
at the state university and participate in important
exercises, Graduating exercises are held at the uni-
versity buildings in Boulder, and no degrees are con-
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ferred at any other place. To constitute a new loca-
tion there must be an abandonment of the old, and I
am not aware that a body can occupy two places at
one and the same time.

The Michigan case (The People ex rel. The Re-
gents of the University vs. The Auditor General, 17
Mich., 170) does not, in my opinion, support the posi-
tion taken that the regents of the university of Colo-
rado have, upon the admitted facts, violated any
franchise or law. This was an application for a man-
damus, by the board of regents of the Michigan uni-
versity, to compel the auditor general to pay the sum
of $3,000.00, which they had appropriated by resolu-
tion, to establish a school of homeopathy, the legisla-
ture having provided for the payment, to the regents
of the university, of a tax of one-twentieth of a mill
on the dollar, upon all the taxable property in the
state, “Provided, That the regents of the university
shall carry into effect the law which provides that
there shall always be at least one professor of home-
opathy in the department of medicine, and appoint
said professor at the same salary as the other pro-
fessors in this department.” The material part of the
resolution was “that there be organized in the de-
partment of medicine a school to be called the Michi-
gan school of homeopathy, to be located at such place
(suitable in the opinion of the board of regents) other
than Ann Arbor, in the state of Michigan, as shall
pledge to the board of regents by June 20 next the
greatest amount for buildings and endowment of
said school.” The auditor general refused to issue
his warrant on the state treasurer for the payment
of any of the money raised by said tax, on the ground
that the resolution of the regents did not constitute
performance of the condition upon which the aid
was granted to the university; and insisting that the
condition required the appointment of such profes-
sor in the existing medical department of the uni-
versity at Ann Arbor, and not elsewhere. The writ
was not granted. The law under which the regents
sought to obtain this money was enacted in 1867. The
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university was located at Ann Arbor by act of the
legislature in 1837. The law of 1851 declares that the
university shall consist of at least three departments:
First, a department of literature, science and arts;
second, a department of law; third, a department of
medicine; fourth, such other departments as the re-
gents shall deem necessary. Prior to the act of 1867
(above referred to) the law of 1855 provided, “that
there shall be at least one professor of homeopathy
in the department of medicine.”

I cannot discover any analogy between the facts
in the Michigan case and the acts of the regents of
the university of Colorado, that raise a presumption
or accelerate a conclusion that the regents of our
state university are ‘“daily violating an important
franchise.” Each university consists of different de-
partments, among which is a department of medi-
cine. The word university properly applies to a
union in one whole of many parts, as universe, com-
prehending parts in one, a collection or union of a
number of colleges in one corporate body. It is im-
material whether the divisions or parts are called
“departments™ or “colleges.” In the Michigan case
the “department of medicine” was a part of the “uni-
versity,” and as such part it was located at Ann Ar-
bor. The university of Colorado is located at Boulder
and its department of medicine is, I contend, located
at the same place, in fact, as well as in contemplation
of law. In the Michigan case the regents attempted
by resolution, to organize in the department of medi-
cine a school to be called “The Michigan School of
Homeopathy,” to be located at such place (suitable
in the opinion of the board of regents) other than Ann
Arbor, while the language of the legislative act
could only mean that a new professor was to be added
to the professorships already existing in the “Depart-
ment of Medicine” in the university of Ann Arbor.
It is clear that the regents had no such controlling
power outside the act of the legislature as would
justify them in establishing a school of homeopathy
in a place separate and apart from the place where
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the “Department of Medicine” in the university was
established, to wit, at Ann Arbor. The controversy
grew out of the conflict between two hostile schools or
theories of medicine—big and minute doses, and
their effects—and the regents, desiring peace and
tranquility at Ann Arbor, were attempting to keep
separate and apart, the ever and inter-ferocious
combatants of the two schools by locating a school
of homeopathy, as a part of the department of medi-
cine, at some other place than Ann Arbor.

The facts concerning the medical department of
the Colorado university are vastly different. In this
case there is but one medical school, which is co-exten-
sive with the medical department. There has been no
attempt, so far as the acts of the regents in the prem-
ises are concerned, to establish a medical school at
Denver, as a branch of, or segregate it from the
“Medical Department” of the university. Because no
clinical advantages can be secured at Boulder, the
regents have authorized the teaching of the classes,
during certain and limited periods of the course, at
Denver. Unless this can be done, the regents will be
compelled to close the medical department of the
university as no clinical advantages can be had at
Boulder. The law is supposed to be founded in
reason and to effectuate certain purposes for the
common good. The law localized the site of the uni-
versity at Boulder, but it did not, in my opinion,
trace a dead-line around the university grounds with
a legislative intention to narrow the domain of know-
ledge, so that all instruction must be given within a
circumscribed area of territory marked by the uni-
versity site or the incorporated city of Boulder. To
say that classes cannot go outside of the situs of the
university to study botany, geology, medicine, etec.,
in the practical application of principles to anything
that is corporeal, would be, in my opinion, tanta-
mount to placing a limit on knowledge, reducing a
particular science to an absurdity and making ignor-
ance its chief mentor. It is doubtless true that there
are one or more private schools in Denver where a
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medical education may be obtained, and by reason
thereof the medical department of the university
might, in the opinion of some, be dispensed with. But
I cannot subscribe to any proposition that private
schools should take the place of any departments of,
and thereby cripple, the university. The genius of
free education holds in its open hands the life and
perpetuity of this republic. The growth and excel-
lence of its university will measure the civilization of
Colorado and the liberal and progressive spirit of its
lawmakers and citizens. The university of Colorado
should be maintained, protected, and its interests
advanced at all hazards. The legislature should ap-
propriate large sums for its support, and thereby ex-
tend and widen its influence. If this institution of
learning shall have been fostered as the interests of
progress demand, the end of the next quarter of a
century will behold it unexcelled even by Ann Arbor.
The present officers and faculties are not, I am in-
formed, inferior to those of any other university in
the country, and they seem to be impelled with a
laudable desire to enlarge the usefulness of the insti-
tution to the end that it may reflect credit upon the
state and be placed in the forefront of the seats of
learning.

Upon due and, as 1 consider, careful considera-
tion of this matter, I have arrived at the conclusion
that the regents have violated no franchise or law, and
that they are fully justified in the course they have
pursued.

This office approves of the regents’ acts, and will
not interfere to strike an unwarrantable blow at the
university of Colorado.

Respectfully submitted,
EUGENE ENGLEY,
Attorney General.



APPOINTIVE POWER OF THE GOVERNOR. 29

IN RE APPOINTIVE POWER OF THE GOV-
ERNOR.

The constitution gives the governor the power to remove a
member of the state board of agriculture for incompetency, neg-
lect of duty, or malfeasance in office.

Attorney General’s Office,
Denver, Colo., Feb. 10, 1893.
To His Excellency, Davis H. Waite, Governor of Colo-
rado:

Dear Sir—In answer to your inquiry of even date
herewith, as to whether the governor can remove a
member of the state board of agriculture, I have the
honor to transmit the following opinion:

There are two classes of offices which the gov-
ernor has the power to fill by appointment, when such
power is conferred or delegated.

1. Offices established by the constitution.

2. Offices created by statute.

There are two ways by which such appointments
can be made.

1. When the office is established by the constitu-
tion, the governor “shall nominate, and by and with
the consent of the senate appoint.”

2. When the office is created by statute the gov-
ernor must appoint without the consent of the sen-
ate, unless the statute expressly requires such con-
sent.

There are three ways by which power is con-
ferred upon or delegated to the governor to remove
an incumbent from office.

1. By the constitution.

2. By a statute vesting a specific power or a
general power limited by exceptions.
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3. By a statute vesting the power in relation to
a particular office.

The office of member of the state board of agri-
culture is not established by the constitution, but is
created by statute.

In a -majority of statutes creating offices to be
filled by appointment by the governor, either with or
without the consent of the senate, the power of re-
moval is expressly delegated to the governor. In the
legislative act creating the state board of agricul-
ture, whether omitted intentionally or not, no power
of removal is conferred upon the governor; there-
fore, it will be necessary to discover a general power
of removal delegated to the governor in some other
statute or resort to the constitution. On March 23,
1885, a legislative act was approved “to fix and regu-
late the term of office of all state officers appointed
by the governor, except those whose terms of office
are otherwise fixed by law,” in which statute there
is a general power of removal vested in the governor,
but limited by an exception. The statute creating
the state board of agriculture falls within this excep-
tion.

But the state constitution confers ample power
upon the governor in the premises. Section 6 of arti-
cle IV. thereof says: The governor shall nominate,
and by and with the consent of the senate, appoint
all officers whose offices are established by the con-
stitution, or which may be created by law, and whose
appointment or election is not otherwise provided
for, and may remove any such officer for incompe-
tency, neglect of duty or malfeasance in office.” The
language of the constitutional provision last quoted
undoubtedly confers on you the power to remove a
member of the state board of agriculture for incom-
petency, neglect of duty or malfeasance in office.
Some constitutional provisions necessitate the enact-
ment of statutory laws so that powers delegated may
be given operative force. This is not a case of that
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kind. In this case the power is clear—the instrument
certain—the governor.,

EUGENE ENGLEY,
Attorney General.

IN RE REPORT OF TREASURER OF STATE
BOARD OF MEDICAL EXAMINERS.

Under the law the treasurer of the state board of medical
examiners has no legal right to use the fees received to pay ex-
penses, but he must pay the money into the state treasury. All
necessary expenses of said board are paid out of the funds of the
state treasury not otherwise appropriated, upon vouchers duly
audited by the state auditor.

Attorney General’s Office.
Denver, Colo., Feb. 13, 1893.
Hon. Albert Nance, State Treasurer:

Dear Sir—I am in receipt of your communication
of recent date, to which is annexed the report of the
treasurer of the state board of medical examiners,
wherein you request an opinion from this office as to
the legal power of said treasurer to disburse moneys
received by said board as statutory fees, and, further,
whether you can require the treasurer of said board
to report and pay into the state treasury such fees.

The treasurer of said board claims that he is un-
der no legal obligation to report receipts and pay the
same into the state treasury. The report that he has
condescended to make, and seemingly as a mere act
of kindness on his part, shows, upon its face, that the
receipts from January 3, 1889, to January 3, 1893, in-
clusive, have been $3,950.00, and the disbursements
$3,857.90. The treasurer of the board says: “I have
in my hands said balance of $92.10, subject to the or-
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ders of the board, and my accounts, receipts and dis-
bursements have been properly audited by the state
board of medical examiners.”

It seems that during a peri\od of four vears the
treasurer of said board has been receiving certain
statutory fees, to a large amount, without reporting
or turning the same into the state treasury, has ex-
pended the same, except an insignificant balance, and
now denies any legal right on the part of the state
treasurer to demand and compel an accounting.

If the claim of the treasurer of that board is to be
taken seriously, then his acts of commission and
omission indicate an assumption of autocratic power
little in harmony with the constitution and laws of
this commonwealth. The acts complained of by the
state treasurer are, in themselves, if committed by
any appointee of the state government, sufficient to
warrant his instant removal from office. It appears
that during the last two state administrations the
treasurer of a state board created by law, and the
duties and powers of which are defined and controlled
by law, has failed to pay over any and all receipts,
and now, when called upon for a show-down by the
proper official of the state government, denies the
existence of any power in a constitutional office to
compel obedience to the plain mandates of law.

The state treasurer is a constitutional officer. He
is the lawful custodian of all state moneys. Under
the provisions of section 33 of article V. of the state
constitution, no money can be paid out of the state
treasury except on warrant drawn by the proper
officer (the auditor). Section 3559 (Mills’ Ann. Stats.)
of the legislative act creating the board of medical
examiners, says: “All fees received by the treasurer
of said board of examiners, and all fines collected by
any officer of the law, under this act, shall be paid
into the state treasury; and all necessary expenses
of the board shall be paid for out of the funds of the
state treasury not otherwise appropriated; but no
fee shall be required or accepted by anv member of
the board for services.” The law quoted is plain, cold
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and determinate. The treasurer of said board is sup-
posed to know the law, and he cannot plead want of
time, as he has had, according to his own showing,
four years to become acquainted with it, and marked
by continuous violations. Under the law in question
the treasurer of the board has no legal right to use the
said receipts to pay expenses, but he must pay the
money into the state treasury. The law is plain that
“all necessary expenses of the board shall be paid for
out of the funds of the state treasury not otherwise
appropriated.” This can only be done by filing item-
ized vouchers with the state auditor, who will in all
proper cases issue his warrant on the state treasurer.
The diverting of state moneys, and the non-payment
of the same into the state treasury, cannot be tolerat-
ed under this state administration.

The claim by the treasurer of that board that he
is not required by law to make a report of fees re-
ceived, and that no time is fixed for paying over
moneys to the state treasurer, and, therefore, there
is no limit as to time, is too bold an assumption to be
recognized by this office. There must, necessarily,
be some kind of a report, showing the amount of
moneys received. Where no specific time is fixed by
statute the law contemplates that the moneys shall
be paid to the state treasurer when received, or with-
in a reasonable time thereafter—time being measured
by distance and reasonable opportunities. It is not
to be presumed- that the state of Colorado must wait
for its money until an official is about to die, and then
to hurriedly arm itself with a writ of ne exeat to pre-
vent his departure, or chase his administrator around
the records of a probate court to collect it.

According to his own showing the treasurer of
the state board of medical examiners is indebted to
the state treasury in the sum of $3,950.00, and it is
your duty to compel him to turn it in.

This opinion applies to all boards and depart-
ments of state where similar conditions exist.
EUGENE ENGLEY,
2 Attorney General.
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IN RE TAXATION OF CERTIFICATES OF STOCK

1. A construction of tax laws is not to be adopted that would
subject the same property to be twice charged for the same tax,
unless it is required by the express words of the statute, or by
necessary implication.

2. Under the'act of 1891 certificates of stock of corporations
are exempt from taxation and cannot be assessed by the county
ASSESSOr.

Attorney General’s Office,
Denver, Colo., Feb. 21, 1893.

Hon. M. B. Irvine, County Assessor, Colorado Springs,
Colo.:

Sir—Referring to your letter of 31st ult,, regard-
ing the taxation of certificates of stock issued by cor-
porations, I think your county attorney is correct in
his opinion.

There can be no doubt that the legislature could
create this tax. It did so by section 2838, general
statutes. But in the act of 1891 (session laws, p. 295),
in directing the assessors what to place on their lists,
it omitted this class of property. The two acts—or
sections—being substantially the same, with the dif-
ference noted, the legislature must be presumed to
have intended to omit certificates of stock from the
list of taxable property.

The taxing power belongs exclusively to the legis-
lative department of the government—it includes the
power to direct the methods of assessment and the.
classes of property it intends to assess—controlled
only by the provisions of the constitution in regard
to the matter.

It manifestly did not intend that assessors should
have the power to assess these stocks for the reason
stated by your county attorney, and the further rea-
son that to tax the real and personal property of a
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corporation, and at the same time to tax the certifi-
cates which are its representatives, would, in a
sense, be to impose a duplicate taxation. (Cooley on
Taxation, 2d Ed., p. 225.)

A construction of tax laws is not to be adopted
that would subject the same property to be twice
charged for the same tax, unless it is required by the
express words of the statute or by necessary implica-
tion. (Id., 227 and 234.)

Yours truly,

EUGENE ENGLEY,
Attorney General.

IN RE “HOUSE BILL NO. 178.”

In view of the state constitution, the legislative act of 1891,
and the contract of The Smith-Brooks Printing Co., there
should be a provision in “House Bill 178” to print the proposed
compiled laws under a special contract.

Attorney General’s Office,
Denver, Colo., March 3, 1893.
Hon. E. A. Ammons, Speaker of the House of Repre-
sentatives:

Dear Sir—In view of section 29 of article V. of
the state constitution, the legislative act entitled
“Public Printing” (page 275, session laws, 1891), and
the contract now existing between the state and The
Smith-Brooks Printing Company, I am of the opinion
that, to be on the safe side, there should be a pro-
vision in “House Bill No. 178” to print the proposed
compiled laws under a special contract. The legisla-
tive intention sought to be expressed in the act of
1891 was, undoubtedly, to comply with said section
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of the constitution, and also to cover all matters men-
tioned therein relative to printing, etc., except the
“printing and binding and distributing of the laws,”
but if such was the legislative intention it was very
awkwardly expressed in language and leaves to the
judicial mind the resolvement of a doubt.

Permit me to say that the purpose of the bill is a
good one, as our statutes as now printed are a medley,
and the proposed compilation will bring order out of
chaos and be of great benefit to the people of this
progressive commonwealth.

EUGENE ENGLEY,
Attorney General.

IN RE FIRE AND POLICE BOARD AND THE
BOARD OF PUBLIC WORKS.

The fire and police board and the board of public works
should, before entering upon the duties of their respective offices,
take and subscribe before a judge of a court of record, <itting in
the city of Denver, and file the same in the office of the city clerk,
an oath in the férm prescribed in section 1, article V., of the
legislative act of 1885, and the members of the fire and police
board should, within said time, give official bonds to be ap-
proved by said clerk. In the matter of bonds of board of public
works there seems to be a legislative omission of any specific
requirement, and it is doubtful whether section 9, of article V.,
of the act of 1885 applies. No law requires that the official oaths
and bonds of the two boards should be filed with the secretary
of state.

Attorney General’s Office,
Denver, Colo., March 6, 1893.
Hon. N. O. McClees, Secretary of State:

Dear Sir—In response to your inquiry of the 3rd
inst. relative to the oaths of office and official bonds
of the board of public works and fire and police
board of the city of Denver, I have to say:
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.The city of Denver was incorporated under a
special charter prior to the adoption of the constitu-
tion. No action has been taken in pursuance of see-
tion 14, article 14, of that instrument, abandoning
the charter and reincorporating under the general
laws authorized by section 13 of the same article. In
respect to said sections 13 and 14, they do not pro-
hibit the passing of a special act to amend a city
charter, granted by a territorial act passed prior to
the adoption of the constitution, where such city has
not elected to become subject to, and to be governed
by, the general law relating to corporations. By sec-
tions 13-14, article 14, of the constitution, already
referred to, the whole subject of towns and cities is,
with two slight limitations, relegated to the legisla-
ture. Municipal corporations are creatures of legisla-
tive enactment, and, in the absence of inhibitory or
limiting constitutional provisions, the general as-
sembly has plenary power to adopt such measures as
shall, in its judgment, be most conducive to their ef-
ficiency and usefulness. The special charter of the
city of Denver has been preserved and from time to
time amended by the legislature. The legislative act
amending the city charter by the creation of the two
boards above referred to is clearly constitutional.
The boards in question are departments or branches
of the city government. They are permanent in their
nature, being charged with certain continuous duties
and vested with certain perpetual powers. These du-
ties relate exclusively to municipal affairs, and are
essentially functions of the municipal government.
The legislature had the undoubted right, and still re-
tains the privilege of enacting such local or special
laws with reference to the city of Denver as shall be
deemed, in their judgment, advisable, provided the
same may be fairly considered as revisory or amend-
atory of the charter existing prior to the constitu-
tion, and such local or special laws need not be sub-
mitted to the legal voters of the city for their ap-
proval to give them force and effect. The statute
creating and regulating the two boards was a legiti-
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mate exercise of the legislative privilege and does
the matter of oaths of office and official bonds must
not fall within the constitutional inhibition of cer-
tain special legislation. The two boards being le-
gally existing departments of the city government,
the matter of oaths of office and official bonds must
be determined by statutory regulations, if any.

It is provided in section 1, article V, of the legis-
lative act of March, 1885, that every officer elected or
appointed shall file his oath of office in the office of
the city clerk. This section has not been repealed or
amended by any subsequent legislation.

Section 1 of the legislative act of March 4,
1891, provides that before entering upon their duties
each member of the fire and police board shall take
and subscribe the oath now provided for the mayor
and other officers of the city, which shall be filed with
the city clerk. It further provides in the same sen-
tence that each member of the board shall give a
bond to be approved by the city clerk, but does not,
in so many words, state where it shall be filed.

The legislative act of March 11, 1889, creating
the board of public works, and the act of April 11,
1891, amendatory thereof, make no specific provision
for the oath and bond of members of the board of
public works, and it is evident that the legislature
considered the statutory law of 1885, in its general
terms, sufficient in the matter of official oaths.

It is unnecessary to discuss the applicability of
section 3357 of the general statutes to the subject
matter in question as the charter of Denver is not
affected by said section.

Section 9, article 12, of the constitution, cannot
be interpreted so as to touch, in the remotest degree,
the provisions of the city charter in the matter of
oaths and bonds.

Construing together section 1, article V, of the
act of 1885, and section 1, of the act of March 4, 1891,
as well as the legislative intention, as contemplated
in section 4, of the act of April 11, 1891, T am of the
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opinion that the recent appointees of the fire and
police board and the board of public works should,
before entering upon the duties of their respective
offices, take and subscribe before a judge of a court
of record, sitting in the city of Denver, and file the
same in the office of the city clerk, an oath, in the
form prescribed in section 1, article V, of the legisla-
tive act of 1885, and that the members of the fire and
police board should within said time, give official
bonds to be approved by said clerk. In the matter
of bonds of the board of public works, there seems to
be a legislative omission of any specific requirement
and it is doubtful whether section 9, of article V, of
the act of 1885, applies.

No law requires that the official oaths and bonds
of the two boards should be filed with the secretary
of state. Itis your duty to issue at once commissions
to the recent appointees to said boards, as the crea-
tion of said boards and the appointments thereto are
legal, and said appointees are entitled to the pos-
session of said offices upon the expiration of the
terms of the present incumbents.

EUGENE ENGLEY,
Attorney General.

IN RE RIGHT OF INSURANCE DEPARTMENT
TO PAY SALARIES TO EMPLOYES.

1. The act of 1893, as amended. requires that all moneys
received by the superintendent of insurance shall be paid into
the state treasury as an insurance fund, and shall be used for
the purpose of defraying the expenses of the insurance depart-
ment.

2, The law contemplates the payment of all necessary and
legitimate expenses incurred within proper limits, and if the
deputy superintendent of insurance cannot do all the work of the
office, the act is broad enough, in terms, to allow the employment
of a clerk and the payment to him of a reasonable salary.
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Attorney General’s Office.
Denver, (‘olo., March 7, 1893.
Hon. Albert Nance, State Treasurer:

Dear Sir—In reply to your inquiry of recent
date, the same being accompanicd with the communi-
cation of Col. M. B. Carpenter, touching the right of
the insurance department to pay salaries to employes
by issuing warrants, approved by the auditor, on the
insurance fund in the hands of the state treasurer,
the said communication making but one exception,
and that being in favor of the “deputy of insurance,”
I have this to say:

The insurance department is a separate and dis-
tinct department. The deputy of insurance is a stat-
utory officer, and in the insurance department stands
in the shoes of his principal, the auditor of state, who
is designated as the ex officio superintendent of in-
surance, the said deputy being possessed of all the
powers and being authorized by law to perform all
the duties attached to the office of said superintend-
ent.

The legislative act of 1883, as amended, requires
that all moneys received by the superintendent of in-
surance shall be paid into the state treasury for an
insurance fund, and shall be used for the purpose of
defraying the expenses of the insurance department.
The said act further provides that all expenses of the
insurance department, including salaries, shall be
paid by the state treasurer out of moneys in his
hands, to be known as the insurance fund, on war-
rants drawn upon such fund by the deputy superin-
tendent of insurance, and approved by the state audi-
tor. The language of the provisions referred to is
ungrammatical, and the provisions themselves are
loosely and awkwardly constructed. The legislative
intention must be sought and, if possible, discovered
in a mass of almost incoherent and illogical sen-
tences.

It was not, in my opinion, the legislative inten-
tion to cast upon the deputy all of the clerical work
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in the insurance office. The law must be given its
reasonable scope so as to effectuate its manifest pur-
pose in the proper conduct of the office, and that the
work therein might not be delayed to the injury of the
department and the state. One thing is clear, that
all expenses of the department shall be paid out of
its receipts and in a certain way. All the necessary
expenses in the maintenance of the office are not
specified, but it is evident that the law contemplates
the payment of all necessary and legitimate expenses
incurred within proper limits. If the deputy cannot
do all the work of the office, the legislative act in
question is broad enough, in terms, to allow the em-
ployment of a clerk and the payment to him of a rea-
sonable salary. In fact, the word “salaries” is used
in the plural sense in direct relation to “expenses,”
and the intention of the legislature must not be nar-
rowed so as to defeat the purpose of the law and
cripple the office. This opinion goes to the extent of
necessary employment and reasonable salaries. The
unnecessary employment of clerical help in the office
is without authority of law, and any warrants there-
for should not be paid, and if paid, can be recovered,
the auditor and deputy being also responsible under
their official bonds. The act of 1883, as amended, by
reason of the loose expressions therein, is an induce-
ment to corruption and a waste of the department
fund, but the use of the fund for other than the abso-
lutely necessary expenses incurred, as herein out-
lined, will be at the peril of the auditor and deputy.

The opinion heretofore rendered relative to extira
compensation goes only to the payment of double com-
pensation to employes in the insurance department
and not to the payment of services of necessary em-
ployes.

EUGENE ENGLEY,
Attorney General.
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IN RE PURCHASE OF SUPREME COURT
REPORTS.

Under the provisions of section 1782, Mills’ Annotated
Statutes, the secretary of state is granted a general power to
purchase all or any of the reports necessary for the use of the
supreme court and the executive department of state, but for
none others.

Attorney General’s Office,
Denver, Colo., March 8, 1893.
Hon. N. O. McClees, Secretary of State:

Dear Sir—Under date of the 4th inst. you inquire
of this office as to whether the secretary of state has
authority to purchase from the publishers any volume
of the Colorado supreme court reports that he may
desire for distribution.

Replying to the same, I desire to say that section
996, Mills’ Ann. Stats., vested in the secretary of
state authority to purchase for the use of the state
150 copies of said reports, on the publication of each
volume, at the price named in the printing contract,
not exceeding $4.00 per volume, the same to be dis-
tributed as in said section required—the surplus
copies, if any, to be deposited in the state library.
The authority so vested related to volumes thereafter
published and not to preceding volumes. This was
the act of 1879.

The act of 1891 gave the secretary of state au-
thority to purchase 300 copies of the reports there-
after published, to be distributed as in section 7 of
that act, provided (session laws 1891, page 371, section
9), the surplus, if any, to be deposited in the state
library. This act also does not apply to volumes pub-
lished theretofore.

On April 13, 1891, an act was approved relative
to the publication of volumes 1, 2, 3 and 4 of the re-
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ports, which empowered the secretary of state to sup-
ply each district and county judge in the state, who
had not theretofore received the same, with one copy
of each of said volumes.

The power vested in the secretary of state to pur-
chase said reports, by reason of the law above re-
ferred to, seems to be circumscribed by a limitation
as to the number of volumes.

If the 150 and 300 volumes, respectively, have
not been purchased to the full number, then you have
the power to buy to the extent of the limitation, for
the purpose in each section enumerated; also, to pur-
chase the first four volumes for each district and
county judge who had not theretofore received them.

Under the provisions of section 1782, Mills’ Ann.
Stats., I think you have the general power to pur-
chase all or any of the reports necessary for the use
of the supreme court and the executive department of
state, but for none others. '

EUGENE ENGLEY,
Attorney General.

IN RE BRANDS.

1. The secretary of state cannot record a brand made by the
connecting of any letter, figure or character to a brand heretofore
recorded.

2. The brands, when recorded, become archives, and must
not be altered in any respect.

Attorney General’s Office,
Denver, Colo., March 10, 1893.
Hon. N. O. McClees, Secretary of State:

Sir—Referring to the letter of Mr. W. N. Lewis,
your brand clerk, of the 8th inst., I have to say:
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The act of March 22, 1877 (section 2586, page 857,
G. L., Mills’ Ann. Stats., section 4250, page 2198), is
the only part of the statute relating to the adoption
and recording of ear marks. It gives some directions
as to how they shall be made and provides that “no
county clerk or recorder shall record the same ear
marks to more than one person.” It also provides that
the ear marks shall be taken in evidence in connec-
tion with the owner’s recorded brand, in all suits at
law or in equity in which the title to stock is involved.

The same act (section 2580, page 855, ;. 1.) pro-
vides that brands shall be recorded by the county
clerk.

The act of 1885 (page 332) directs that all persons
using any brand or brands on or before August 1,
18R%5, shall file a copy of the same with the secretary
of state, and that after last mentioned date any per-
son adopting a brand shall file a fac simile of the
brand with the same officer, who, thereupon, shall
record the same, and then the owner shall procure
a certified copy of the brand to be recorded in the
proper county or counties.

The act of 1885 differs from the act of 1877 in
reference to brands, by providing a record to be made
in the secretary of state’s office.

The act of 1887 (page 427) amends section 4 of the
act of 1885, last mentioned, by raising the fee of the
secretary of state from fifty cents to one dollar, and
also adds, “that the secretary of state shall not record
any brand made by the connecting of any letter, fig-
ure, sign or character to a brand heretofore recorded.”

By both acts a fac simile of the brand must be
filed with the secretary of state. A fac simile is de-
fined as a “close imitation.”

These acts and parts of acts set forth the law to
be applied in the premises.

Therefore, in response to yvour first question, T
find that the secretary of state cannot record a brand
made by the connecting of any letter, figure or char-
acter to a brand heretofore recorded.
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The brands, when recorded by you, become ar-
chives, and must not be altered by you in any re-
spect.

And as to your second question, the same rule
applies. You cannot alter the record—and further,
the brands described in this question are not fac
similes of each other, and one could not stand for the
other in any certificate, transcript or copy.

If the owner of a brand desires to file with you
an additional brand, with or without an ear mark,
there is nothing® in the statute that forbids it. It is
common for one person to own several brands and
ear marks by purchase, and there is no reason why
his ownership of the same could not be initiated by
adoption as well as by purchase. But in all cases
where a person desires to record a new brand, or one
different from one already recorded in his name, he
must file with you and pay the fees'the same as if he
had never owned any brand.

EUGENE ENGLEY,
Attorney General.

IN RE APPROPRIATIONS FOR INTERNAL IM-
PROVEMENTS.

1. The internal improvement permanent fund and the internal
improvement income fund are, for all practical purposes, one and
the same.

2. It has been the custom when a balance was left to the credit
of the board of construction, after completing a public work, to
certify the fact to the state treasurer, who has placed the balance
to the credit of the fund from which it was originally appro-
priated.
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Attorney General’s Office,
Denver, Colo., March 15, 1893.

To the Hon. John W. Lowell, Chairman House Com-
mittee on Finance, WWays and Means:

Sir—Referring to your letter of the 11th inst,
concerning the appropriations for internal improve-
ments, I submit the following:

The internal improvement fund of this state was
provided for by an act of congress approved March 3,
1875—the “Enabling Act.”

Mills’ Ann. Stats., 1, p. 93.

By the act of 1887 (Mills’ Ann. Stats., p. 1954,
section 3634), the moneys arising from the sale of
public lands are directed to be credited to the perma-
nent fund to which the land sold belonged, and all
interest on purchase money, and all rents from leased
lands, to be credited to the income fund to which the
land belonged.

There has been no reason for the division of these
two funds. Practically they are the same, and, since
said act, have always been so treated by the legisla-
ture and the public officers to whom they were con-
fided for distribution.

It has been the custom heretofore, when a bal-
ance was left to the credit of the board of construc-
tion, after completing a public work, to certify the
fact to the state treasurer, who has placed the balance
to the credit of the fund from which it was originally
appropriated.

By the acts of appropriation, in some cases, pay-
ment for the preliminary survey, exploration, etc.,
to be made by the state engineer, was provided to be
made out of the gross sum appropriated—in other
cases, no direction was given as to what fund was
subject to this expense; but it is evident that the
legislature intended that in all cases, the cost of sur-
vey and location should be included in the general
cost of construction.
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In that view, it makes no difference, as far as the
balance is concerned, whether the board of construc-
tion went on and built the work, or decided to aban-
don it on the recommendation of the state engineer.
After paying for the preliminary surveys, in the lat-
ter case, what remained in the hands of the board of
construction was a balance, however large, and
should be treated in the same manner as the balance
left in a case where the work was actually comn-
structed.

I therefore find that the balance of the funds
appropriated by the legislature to the construction of
the works mentioned in your letter ought to be certi-
fied by the several boards of construction to the treas-
urer, and that he should at once credit the internal
improvement fund or the internal improvement in-
terest fund with the same, and close the accounts
which have heretofore been kept with each of the
said works of construction.

Respectfully,

EUGENE ENGLEY,
Attorney General.

IN RE STOCK INSPECTION.

1. The stock inspection fund is derived from a tax each year
of one-fifteenth of one mill levied and assessed upon each and
every dollar of the assessed value of all taxable property in the
state.

2. The inspection fund is used for the payment of cattle
inspectors’ bills, approved by the board of inspection commis-
sioners, and warrants drawn thereon by the auditor.

3. Proceeds of the sale of estrays go into the school fund of
the particular school district, or the general school fund of the
county, as the case may be.

4. The state has nothing to do officially with the financial
affairs of any cattle associations, and none such associations can
be compelled to answer or report at the executive chamber.

5. The statute does not specifically provide that inspection
commissioners shall report to the governor; but if any appointes
of the governor fails to make a report when requested to do so,
such failure or refusal would be cause for removal.
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Attorney General’s Office,
Denver, Colo., March 16, 1893.
Hon. Davis H. Waite, Governor of Colorado:

Dear Sir—I am in receipt of your communication
of recent date, wherein yvou propound the following
interrogatories, and desire information:

“l. From what sources are derived the state
stock inspection fund ?”

“2,  All objects for which the inspection com-
missioners may draw against the stock inspection
fund ?”

“3. By what law the cattle inspectors receive
the avails of the sale of estray cattle?”

“4, TIf the inspection commissioners have such
a fund, can thev be required to make a statement
thereof, showing receipts and disbursements, and
what shall be the disposition of any balances in their
hands (upon the expiration of their terms of office)?”

In answer I have to say:

1. The inspection fund is derived from a tax each
year of one-fifteenth of one mill levied and assessed
upon each and every dollar of the assessed value of
all taxable property in the state; said tax to be as-
sessed and collected in the same manner and at the
same time as is now or may be prescribed by law for
the assessment and collection of state revenues.

2. The inspection fund is used for the payment
of cattle inspectors upon bills approved by the board
of inspection commissioners and warrants drawn
thereon by the auditor,

3. Proceeds of the sale of estrays go into the
school fund of the particular school district, or the
general school fund of the county, as the case may be.

4. In answer to interrogatory numbered “{” it
is sufficient to say that the only statutory fund that
bills approved by the inspection commissioners can
be drawn upon by the auditor’s warrant is the “in-
spection fund” hereinbefore referred to. The state
has nothing to do officially with the financial affairs
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of any cattle associations, and none such associations
can be compelled to answer or report at the executive
chamber.

I am unable to find any statute under the pro-
visions of which the inspection commissioners are
required, or can be compelled to report their doings
to the governor. Section &, article I'V,, of the consti-
tution is not sufficiently broad in its language to
embrace the inspection commissioners; still there
must be a responsibility to the appointing power, and
if any appointee of the governor fails to make a report
when requested by the governor, the statute being
silent, and the officer not being such as embraced
within said section of the constitution, such officer
can be removed if he refuses to make a report when
so requested.

To be more specific in details relative to inter-
rogatory No. “2,” I desire to say that the board of in-
spection commissioners can employ competent cattle
inspectors, not exceeding ten in number at any one
time, and to distribute them at such points, either
within or without the boundaries of the state, as will
in their judgment most effectually prevent the illegal
slaughtering or shipment of cattle. (See section
4233, Mills’ Ann. Stats.)

The statutory compensation of each cattle in-
spector is not to exceed one hundred dollars per
month during their time of actual service, the audi-
tor to draw his warrant therefor upon bills approved
by the board of inspection commissioners, the treas-
urer to pay the same out of the inspection fund. This
compensation is the only expense directed by statute
to be paid out of the inspection fund.

Respectfully,

EUGENE ENGLEY,
Attorney General.
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IN RE STATE WARRANTS; HOUSE BILL
NO. 182.

1. State warrants are not negotiable, as that term is used in
the law. While it is a declaration signed by the auditor that the
state is indebted to the claimant in the amount specitied in the
warrant, this declaration is not conclusive on the state.

2. It makes no difference in a legal aspect whether the war-
rants are in the hands of the payvee or his assignee. There can
be no such thing, strictly speaking., as an “innocent holder” of
this kind of paper.

3. The fact that warrants are issued based upon vouchers
issued by the secretary of state does not in any manner affect
the legal status of the warrants.

4. The auditor, having such ample judicial powers conferred
on him, passes quasi judgments that are entitled to great weight.
His signature makes out a prima facie case for the holders of the
warrants. Like all other officers, when he does an act within
the scope of his powers, he is presumed to have done his duty.
To overcome this presumption requires affirmative proof on the
part of the state.

Attorney General’s Office,
Deénver, Colo., March 16, 1893.

To the Hon. W. W. Hallett, of the Special Committee
of the House of Representatives:

Sir—In response to your letter of the 14th inst.
in reference to certain warrants described in H. B.
No. 182, I submit the following:

Persons having claims against the state shall
exhibit the same, with the evidence in support there-
of, to the auditor to be audited, settled and allowed.

The powers and duties of the auditor of state are
set out in Mills’ Annotated Statutes at pages 1146,
1826 and 1827. These sections of the statute clearly
give that officer a judicial power in determining the
question as to whether the claimant has a valid claim
against the state, and the amount of it.
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The form of the warrant drawn by the auditor,
as prescribed by statute, is as follows:

“No., — State of Colorado.

Treasurer of the state of Colorado, pay to.......
.............. or order...................dollars,
out of any money in the treasury not otherwise ap-
propriated (here state in brief the account on which
such warrant is issued), and charge the same to.....
................ , and this shall be your voucher.

Issued................... , 18..

Auditor of State of Colorado.”

Paper of this class is not negotiable, as that
term is used in the law.

While it is a declaration signed by the auditor
that the state is indebted to the claimant in the
amount specified in the warrant, this declaration is
not conclusive on the state, but the declaration may
be shown to be false by the state and payment avoided
on the ground of fraud, want of consideration, or any
of the legal or equitable defenses recognized by the
courts.

It makes no difference in a legal/aspect whether
the warrants are in the hands of the payee or his as-
signee. There can be no such thing, strictly speak-
ing, as an “innocent holder” of this kind of paper.
Innocence, in cases of this kind, does not mean a
moral quality. One may be entirely honest in the
purchase of a state warrant—entirely ignorant of
any fact that would affect its legality or validity, and
yet he is not an innocent holder. To be an innocent
holder one must be a bona fide holder. Chief Justice
Waite has said that “to be a bona fide holder, one
must himself be a purchaser, for value without no-
tice, or the successor of one who was. Every man is
chargeable with notice of that which the law re-
quires him to know, and of that which, after being
put upon inquiry, he might have akcertained by the
exercise of reasonable diligence.”

Burr. Pub., Sec. 331.
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A purchaser is put upon his inquiry when he
buys a state warrant. He stands in the same posi-
tion as the original payee, as far as the defenses that
might be interposed by the state to avoid payment are
concerned.

In your letter you state that these warrants were
based upon vouchers issued by the secretary of state.
This fact does not in any manner affect the legal
status of the warrants. Itis a fact that the auditor
ought to consider, in deciding the questions first re-
ferred to. It is a fact that may have controlled the
judicial conclusion of the auditor when he decided to
sign and deliver the warrants, but the state is not
estopped by the existence of that fact, any more than
any other fact, from setting up a defense in the prem-
ises.

But while the state might put in any legal or
equitable defense in an action to recover upon these
warrants, it might be well to consider the difficulties
that would present themselves in such an event.

It is not within the province of my duties to refer
to the damage that might result to the credit of the
state by refusing the aid of legislation to the holders
of these warrants. A discussion of that nature is
properly had in the house itself. But it is a question
of legal cognizance and legal experience as to what
the state would be required to show in a case at bar
between it and the holders of these warrants.

The auditor, having such ample judicial powers
conferred on him, passes quasi judgments that are
entitled to great weight. His signature makes out a
prima facie case for the holders of the warrants. Like
all other officers, when he does an act within the
scope of his powers, he is presumed to have done his
duty. To overcome this presumption requires affirm-
ative proof on the part of the state.

It is a very grave question whether a defense set
up on the ground that the auditor had allowed more
to a claimant than his service or merchandise was
worth, could be maintained by the state.
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There can be no doubt that if there was a fla-
grant and outrageous overcharge patent to the com-
munity at large, a court would recognize a defense
based on that ground. Yet the auditor has been
selected by the state to make these very estimates.
He has been empowered to administer oaths and to
take testimony like any other judicial officer; and to
set aside his decision in the premises, would impose
upon the state the necessity of establishing a case
that would be tantamount to a case of fraud—to show
that a compensation has been allowed so grossly in-
adequate to the services rendered or articles furnished
as to make a case that a court of equity would relieve
against upon that ground.

In ordinary cases, a defect in the judgment of
the auditor cannot be successfully advanced as a de-
fense. The defect must be so glaringly manifest as to
raise a reasonable presumption that collusion had
been established between him and the payee of the
warrant, Experience has shown that one of the most
difficult defenses to maintain is the plea of fraud to an
action on a contract. But there can be no doubt that,
if the plea should be sustained, the contract would
be avoided.

I have not been informed as to the facts in the
case of any of these warrants, and base this opinion
only on your letter and the copy of the said bill.

Owing to the short time allowed me, I am unable
to submit an opinion as to the liability of the sure-
ties of the officers concerned in this transaction.

Respectfully,

EUGENE ENGLEY,
Attorney General.
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IN RE APPOINTMENT OF COUNTY ASSESSOR.

The county commissioners are authorized to meet in special
session, and appoint a county assessor when a vacancy occurs in
that office.

Attorney General’s Office,
Denver, Colo., March 18, 1893.

Mr. M. A. Hunter, Chairman Board County Commis-
sioners, Breckenridge, Colo.:

Sir—In response to your letter of 9th inst, I
refer you to Mills’ Ann. Stats., page 1058, section
1589, being section 1165 of the general statutes, page
414, and also to section 784, page 749, Mills’ Ann.
Stats., being section 531, page 256, general statutes.
Under the provisions of those statutes it is the duty
of the board of county commissioners to meet at once
in special session and appoint a county assessor in
place of the former incumbent.

Very truly,

EUGENE ENGLEY,
Attorney General.

IN RE SERVICE OF PROCESS AND ANNUAL
REPORTS OF SUPERINTENDENT OF IN-
SURANCE.

1. In the absence or inability of the superintendent of insur-
ance, process may be served upon the deputy superintendent, with
like effect as if served upon his principal.

2. In making the annual report, the law contemplates that
the superintendent of insurance shall make the same a compre-
hensive summary only, of the matters therein required to be
reported.

3. There is no legal objection to the superintendent of insur-
ance having the report bound in two volumes, one for the fire
and the other for the life report, provided the cxpense of pub-
lishing is not materially increased.
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Attorney General’s Office,
Denver, Colo., March 21, 1893.
To the Hon. F. M. Goodykoontz, Auditor of State:

Sir—In response to your letter of 18th inst. I
submit the following:

The statute makes it the duty of the superintend-
ent of insurance to appoint a deputy whose qualifica-
tions are prescribed. The deputy takes an oath and
gives a bond similar to that required of other public
officers. He is given all the powers and must per-
form all the duties attached by law to the office of
superintendent of insurance during the absence or
inability of his principal.

Mills’ Ann. Stats., p. 1328, sections 2202,
2203, 2204,

The powers and duties of the deputy depend
upon the absence or inability of the superintendent
of insurance. When the latter is present and able
to act in his official capacity, the official duties and
powers of the deputy cease. He then becomes only
a ministerial agent of the superintendent, if he has
any functions at all.

The statute further provides as follows: “No in-
surance company or association, orgamized by any
other authority than the state of Colorado, shall di-
rectly or indirectly issue policies, take risks, or trans-
act business in the state until it shall have first ap-
pointed, in writing, the superintendent of insurance
of this state to be the true and lawful attorney of
such company or association, in and for this state,
upon whom all lawful processes, in any action or
proceeding against the company, may be served with
the same effect as if the company existed in this
state.”

Mills’ Ann. Stats., pp. 1333, 1334, section
2217.

These sections of the statute show that, in the
absence or inability of his principal, the deputy is to
all intents and purposes the superintendent of in-
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surance. The object of the legislature in giving him
all the powers and exacting from him all the duties
of the office, under the circumstances mentioned, was
manifestly to provide that in such contingency the
duties and powers of the office should not become dor-
mant.

By the last section quoted it is plain that the
legislature meant that the person lawfully exercis-
ing the functions of superintendent of insurance, at
the time the service of process is made, should be the
appointee of the power of attorney filed by the con-
stituent company. The object of the statute is to pro-
vide an easy and expeditious method of bringing in-
surance companies, organized by any other authority
than the state of Colorado, into our courts and sub-
jecting them to their orders.

The statute requires the superintendent to no-
tify the defendant company immediately on being
served with process. If this is done the company
cannot be heard to complain. No order of default
against it would be permitted to stand in case the
court should ascertain that the superintendent had
failed to notify it of the service of the process.

The public necessity demands that this process
find its way from the court to the defendant through
the office of the superintendent of insurance, and no
substantial rights of parties litigant can be affected
by the method of service required by the statute.

Ilence, service of summons on the deputy is ser-
vice on his principal, in the absence or inability of
his principal. The absence or inability of his prin-
cipal ought to appear in the return to the process in
cases where the deputy is served—but this is a mat-
ter of no concern to your office.

In answer to your second question:

Section 2209, page 1329, Mills’ Ann. Stat., re-
quires the superintendent of insurance to make an
annual report to the governor of the affairs of the
insurance department, which report shall contain a
tabular statement and synopsis of the several state-
ments as accepted by the superintendent, etc., ete.
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Likewise, section 2219, page 1335, 1d., requires
every insurance company doing business in this state,
to render, on or before the first day of March in each
year, a report to the superintendent containing de-
tailed statements of assets and liabilities, etc., and
that a synopsis of such statement shall be published
in some newspaper of general circulation, published
at the capital, for at least four insertions, etc.

The occurrence of the word “synopsis” in both
these sections, in connection with the statement of
the duties of the superintendent, indicate that the
legislature intended that his published statement and
report should contain only a comprehensive sum-
mary of the matters therein required to be reported.

The records and original papers in your office are
made public records by the statute, and any one de-
siring more explicit information of the condition of
any insurance company can obtain it by examining
these documents.

Hence, I find that you can make your report in
the manner indicated in your letter.

In reply to your third question:

Section 2209, page 1329, Mills’ Ann. Stats., pro-
vides for the publication of the report referred to.
It does not state how it shall be bound.

Section 3673, page 1964, Mills’ Ann. Stats., re-
quires that all reports required to be printed shall
be of uniform size, so as to admit of being bound to-
gether in compact form.

These are all the sections of the statutes that
have a bearing on the question.

Hence, if you decide that it is more convenient
to the public for the insurance®report to be bound in
two volumes, one for the fire and the other for the
life report, and that by so doing you will not add ma-
terially to the expense of publication, there can be no
legal objection why the same should not be done.

Yours truly,

EUGENE ENGLEY,
Attorney General,
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IN RE GARNISHEE—STATE OF COLORADO.

The statute of 1891, giving the power to garnishee muni-
cipalities, cannot be enlarged so as to include the state.

Attorney General’s Office,
Denver, Colo., March 21, 1893.
Hon. F. M. Goodykoontz, State Auditor:

Dear Sir—Replying to your inquiry of recent
date relative to garnishee summons served on you
in the case of John D. Miller, surviving partner of
Hardman & Miller, vs. Thos. A. Rucker, I desire to
say:

The writ runs: “The People of the State of Colo-
rado to the State of Colorado.” Inasmuch as “The
People of the State of Colorado” and “The State of
Colorado” are one and the same, it is not clearly ap-
parent how the state can serve a process on itself.
But, aside from the ludicrous character of the writ,
the state cannot be garnished. It is against public
policy. The statute of 1891, giving the power to gar-
nishee municipalities, cannot be enlarged so as to in-
clude the state. You are not required to answer said
writ further than to announce your reasons based
upon this opinion.

Yours truly,
EUGENE ENGLEY,
Attorney General.

IN RE QUALIFICATIONS OF VOTERS IN INCOR-
PORATED TOWNS.

A person, otherwise qualified, desiring to vote, must have
been a resident of the state six months, of the county ninety
days, and of the town ten days, preceding the election.
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Attorney General’s Office,
Denver, Colo., March 21, 1893.
Col. Hendrie, Esq., Wray, Colo.:

Dear Sir—In answer to your inquiry of recent
date, relative to residence qualifications of voters in
incorporated towns, I desire to say:

That the person, otherwise qualified, desiring to
vote, must have been a resident of the state six
months, of the ecounty ninety days, and of the town
ten days, preceding the election. The voter may live
anywhere in the state during the six months, except
he must have been a resident within the particular
county where the town is situate 90 days preceding
the election and live ten days within the town. For
illustration: A person can move from the state of
Kansas to El Paso county, Colorado, six months prior
to the town election in Wray. Ninety days before the
town election in Wray he may move into the county
where Wray is situated but outside of the corporate
limits of the town of Wray, and if he moves into the
town of Wray ten days before the town election he
can vote, provided he is otherwise qualified. That
would make his residence six months in the state,
ninety days in the county and ten days in the town of
Wray.

Yours truly,
EUGENE ENGLEY,
Attorney General.

IN RE CONFISCATION AND SALE OF CON-
CEALED WEAPONS.

1. The power to confiscate and sell concealed weapons is
conferred by the latter clause of section 1, p. 129, session laws
1891.

2. Such weapons should be delivered to the county treasurer,
who is the custodian of the school fund, and the sale should be
conducted under his supervision. he receiving the proceeds of
sale and placing the same to the credit of the school fund.
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Attorney General’s Office,
Denver, Colo., March 21, 1893.

Hon. I1. M. Taylor, Justice of the Peace, Montezuma,
Colorado:

Dear Sir—In answer to your inquiry of recent
date, relative to the confiscation of and sale of con-
cealed weapons, I desire to say:

The power to confiscate and sell such weapons
is conferred by the latter clause of section 1 of the
legislative enactment of 1891. (See section 1, page
129, session laws, 1891.) It will be perceived that
said statute is silent as to who shall conduct the sale,
the place, notice, etc. Evidently the legislative in-
tention was that the justice of the peace should de-
clare a forfeiture to the county, and that thereupon
the weapon or weapons should be turned over to the
proper county authorities to be sold at auction for
the benefit of the school fund of that county. I think
the weapons should be delivered to the county treas-
urer, who is the custodian of the school fund, and the
sale should be conducted under his supervision, he re-
ceiving the proceeds of sale and placing the same to
the credit of the school fund. He should give a rea-
sonable notice of the sale, and can himself sell or have
the sheriff or some one else do it for him. As there
are no statutory regulations governing the sale, the
law contemplates that the weapons shall be so sold
as to bring the largest sum of money to the school
fund.

Yours truly,

EUGENE ENGLEY,
Attorney General.
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IN RE TAXATION OF LANDS IN SOUTH
CREEDE.

1. All interests in' lands, legal and equitable, are real estate
and taxable, unless specially exempted by statute.

2. Lands sold by the state to settlers, in South Creede, are
taxable if the purchasers have paid all the purchase money, and
nothing more is to be done in such case by the purchaser, and it
only remains for the state to issue the patent or deed.

3. If any part of the purchase money is unpaid, or if any
other condition precedent remains to be performed by the pur-
chaser, these lands cannot be taxed under section 3647, Mills’
Annotated Statutes.

Attorney General’s Office,
Denver, Colo., March 22, 1893.

Geo. F. Fry, Clerk and Recorder, Lake City, Colo.:

Dear Sir—Replying to your letter of 13th inst.
in reference to taxation of lands in South Creede, I
submit the following:

By section 3765, page 2006, Mills’ Ann. Stats,,
all property, real and personal, within the state, not
expressly exempt by law, shall be subject to taxation.

Section 2529, page 1452, 1d., provides that all
and singular the goods and chattels, land, tenements
and real estate of every person against whom any
judgment shall be obtained in any court of record,
either of law or in equity, for any debt, damages,
costs or any other sum of money, shall be liable to be
sold on execution, and also defines “real estate” to
mean all interest of the defendant or any person to
his use, held or claimed by virtue of any deed, bond,
covenant or otherwise, for a conveyance or as mort-
gagor of lands, in fee for life, or for years.

Section 2582, page 1496, Id., makes every inter-
est in land legal and equitable, except homesteads
subject to levy and sale under executions.
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By the act of March 30, 1889 (session laws, section
1, p. 313, Mills’ Ann. Stats.,, section 3648, p. 1955), it is
provided that all lands sold under the provisions of
that act, or any interest therein, shall be exempt
from taxation for and during the period of time in
which the title to said land is vested in the state of
Colorado.

The supreme court of the United States has de-
cided that lands sold by the United States may be
taxed by the states before patent has been issued to
the purchasers; but only in cases where the equitable
title of the purchaser is complete, and nothing re-
mains to be done except the issuance of the patent.

16 Wall,, 608.
22 Wall,, 462.
95 W. 8., 264-5.
From the foregoing statutes and decisions it fol-
lows:
First—That all interests in lands, legal and

equitable, are real estate and taxable unless specially
exempted by statute.

Second—That the lands sold by the state to set-
tlers in South Creede are taxable if the purchasers
have paid all the purchase money, and nothing more
is to be done in such case by the purchaser, and it
only remains for the state to issue the patent or deed.

Third—If any part of the purchase money is un-
paid, or if any other condition precedent remains to
be performed by the purchaser, these lands cannot be
taxed under the statute last cited.

The act last mentioned does not conflict with
the constitution. This special exemption may be pre-
sumed to be one of the considerations entering into
the contract of sale, or in other words, in the nature
of a commutation.

Cooley on Taxation, 234.
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This opinion refers only to the taxation of the
land itself, and not to the improvements on it.
EUGENE ENGLEY,
Attorney General.

IN RE TIME OF FILING OBJECTIONS TO CER-
TIFICATES OF NOMINATIONS.

A certificate of nomination being filed on the 20th day of
March, 1893, the time within which objections could be filed
thereto, expired at 12 o’clock midnight of the 23d day of March,
1893. The law does not recognize fractioms of a day in matters
of this kind.

Attorney General’s Office,
Denver, Colo., March 25, 1893.
Hon. E. H. Boase, Town Clerk, Evans, Colo.:

Dear Sir—I am in receipt of a communication
from Hon. William McFie, candidate for the office of
mayor of the town of Evams, Colorado, on a ticket
designated as the “People’s Party Ticket,” to be voted
for at the municipal election to be held in said town
of Evans on the 4th day of April, 1893, in which com-
munication Mr. McFie makes a statement of proceed-
ings had relative to the filing of said ticket in your
office. He staltes, in effect, that the people’s party of
said town held a convention on or about the 13th day
of March, 1893, and nominated candidates to fill the
following offices, viz.: One mayor, for one year; three
trustees for two years, and two trustees for one year,
and to be voted for at said election. That thereafter
a certificate of such nominations were filed with you
as the clerk of said town, on or about the 17th day of
March, 1893, and not more than thirty nor less than
fifteen days before election. That thereafter and on
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or about the 18th day of March, 1893, objections were
filed to said convention certificate and notice thereof
given. That thereafter and on or about the 20th day
of March, said objections to said convention certifi-
cate were sustained by said clerk. That on the said
20th day of March, 1893, at about 5:30 p. m. of said
day, a certificate of nominations, other than by con-
vention or committee, signed by at least fifty voters
of said town, was filed in the office of said clerk, which
last said certificate contained the names of the candi-
dates to be voted for at said election and on a ticket
with the caption of “The People’s Party Ticket” with
the device thereon of a cottage home, and conform-
ing substantially to the requirements of law as to in-
formation to be given in such certificates. It is also
alleged that said last certificate was signed by fifty-
one of said voters, and that all of said signatures
were on one paper; that the place of residence of each
signer was added, and that each signature was ac-
knowledged and oath made that the signer was a voter
in said town, the said acknowledgment and oath be-
ing made before a notary public. It is further stated
that on the 24th day of March, 1893, at 8:45 a. m. of
said day, objections to said last mentioned certificate
were filed with said clerk, notice of which objections
were given to candidates on said ticket, on the said
24th day of March, the said objections being against
the printing of the people’s party ticket on the official
ballot. If the statement of what purports to be the
fact be correct, it is the duy of the town clerk to print
the people’s party ticket on the official ballot to be
used by the voters at said election. It appears that
the law in all substantial particulars has been com-
plied with. The certificate contains the names of the
candidates, office, post office address, name of ticket
and device, the signatures acknowledged, and oaths
of signers that they were voters, etc. This certificate
was signed by fiftv-one voters. The certificate was
filed not more than thirty and not less than fifteen
days before election. The objections filed on the 24th
day of March, at 8:45 a. m. of that dayv, have no
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validity, the time having elapsed within which any
one had a legal right to file objections to or question
the last said certificate. If the last said certificate
was filed on the 20th day of March, 1893, the time
within which objections could be filed thereto ex-
pired at 12 o’clock midnight of the 23d day of March,
1893. The law does not recognize fractions of days
in matters of this kind. The law is cold and determi-
nate. The first clause of section 13 (page 146), session
laws, 1891, reads: “All certificates of nomination
which are in apparent conformity with the provisions
of this act shall be deemed to be valid, unless objec-
tion thereto shall be duly made in writing within
three days after the filing of the same.” The objec-
tions must be made within three days. The objections
filed against the last named certificate were not made
for four days. The 21st, 22d and 23d days of March
were the days within which the objections should
have been made to give them any validity. The ob-
jections not having been made within the statutory
time, they never had any force, and the town clerk
had no legal right to accept and file them. The fact
that one of the candidates took the acknowledgments
and administered the oaths to the signers of the cer-
tificate does not invalidate the same. The fact that
candidates signed the certificate cuts no figure. They
had a right to do so. The election law of 1891 was
not enacted to disfranchise legal voters or to prevent
the nomination and election of candidates. The law
was enacted as a salutary measure of protection
against and not to consecrate political fraud. The
language in section 13, which says, “The officer with
whom the original certificate was filed shall pass
upon the validity of such objection, and his decision
shall be final,” does not mean that such decision is
not open to review by the courts in cases of evident
oppression and fraud. The writ of mandamus is not
yet dead. The doors of the courts are not yet closed.
Whenever there is a wrong the courts will reach it.
with an appropriate remedy.
3
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The people’s party ticket should be printed on
the official ballot.
Respectfully,
EUGENE ENGLEY,
Attorney General.

IN RE ELECTION BALLOTS.

1. The adoption of a device upon a ballot is not imperative.

2.  All constructions of election laws ought to favor the ex-
tension of the franchise, and technicalities ought not to be re-
sorted to, to deprive a qualified elector of his vote.

Attorney General’s Office,
Denver, Colo., March 25, 1893.

Hon. John May Abbott, Chairman Central Com-
mittee People’s Party, Colorado Springs, Colo.:

Sir—In answer to your letter of 24th inst. I sub-
mit the following:

No person or persons are pointed out by the sec-
tion mentioned who shall “designate each or any set
of nominations in the certificate thereof” by a device
—but the device is such “as may be set forth in the
certificate of nomination,” and the only persons who
have the right to “set forth” any matter in the certifi-
cate is the “committee appointed by a convention,”
referred to by vou.

In answer to your second question I will state
that the section referred to (section 8, p. 151, 1d.) says
the caption or device, if any, shall be printed, ete.
From this it is apparent that the adoption of a de-
vice is not imperative.
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Section 13, 1d., provides for amendments in case
of objections filed; but the construction of all elec-
tion laws is liberal, and these amendments are
proper or admissible in cases where no objection is
filed, if made in time.

Section 6, Id., says that the signatures to a cer-
tificate of nomination need not all be appended to one
paper.

With these parts of the statute before us, and in
view of the principle so unmistakably fixed in our
jurisprudence that all constructions of election laws
ought to favor the extension of the franchise, and
that technicalities ought not to be resorted to, to de-
prive a qualified elector of his vote, I hold that it is
unlawful for the clerk to refuse to permit you to file
your amendatory papers, if you so desire.

Owing to the short time allowed me, I cannot
cite authorities on the last mentioned general propo-
sitions.

Respectfully,
EUGENE ENGLEY,
Attorney General.

IN RE NOTARIES PUBLIC OF MINERAL
COUNTY.

Under the legislative act creating the county of Mineral,
notaries public duly comimissioned in either of the counties of
Hinsdale. Rio Grande or Saguache, but now residing in the
county of Mineral, may exercise the duties of a notary public in
Mineral county; but such offieers should, as soon as possible,
ecure new comamissions and seals.

Attorney General’s Office,
Denver, Colo., April 4, 1893.
Hon. Nelson O. McClees, Secretary of State:

Dear Sir—In reply to your letter of the lst inst,,
in regard to the question as to “whether notaries
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public appointed for the county of Hinsdale and now
residing in the county of Mineral can take acknowl-
edgments in the county of Mineral under the seal of
Hinsdale county,” etc., I submit the following:

The county of Mineral was established by act ap-
proved March 27, 1893. Section 2 of the act says:
“All county and precinct officers who live in that part
of Hinsdale, Rio Grande or Saguache county, as the
case may be, that is hereby made Mineral county,
shall hold their respective offices for the terms for
which they have been elected, and are hereby de-
clared to be the legal officers of Mineral county. This
provision cannot be mistaken. Notaries public are
county officers.

In re H. B. No. 166.
9 Colo., 629.
43 Ills., 479.

Notaries public are required to test their official
acts by a seal, and also to designate in writing in all
their official certificates the date of the expiration of
their commissions,

Mills’ Ann. Stats., section 3281, page 1842.

Copies of their commissions are required to be
recorded in the proper county.

Id., section 3282.

Section 5 of the act of March, 1893, supra, gives
directions for the transfer of suits pending in Hins-
dale, Rio Grande and Saguache counties to the Min-
eral county courts in proper cases, and section 6 pro-
vides that all county records and other permanent
county property shall remain in said counties.

Taking these sections of the statutes and constru-
ing them with reference to the decisions quoted, it
appears that the legislature intended that there
should be no delay in the transaction of public or pri-
vate business in that portion of the territory em-
braced in Mineral county, and that acknowledgments
can be taken in the county of Mineral by notaries who
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are commissioned for either of the three counties
mentioned, provided these officers now reside in Min-
eral county.

But it is the duty of the said officers to secure
new commissions and provide seals accordingly,
showing their authority to transact official business
in Mineral county, and this they ought to do with all
convenient dispatch.

EUGENE ENGLEY,
Attorney General.

IN RE COMPENSATION, MEMBERS STATE
BOARD MEDICAL EXAMINERS.

The members of the state board of medical examiners must
bYe paid from the general fund, unless said fund has been other-
wise appropriated. ‘When there is no money in the general fund,
certificates of indebtedness may issue.

Attorney General’s Office,
Denver, €olo., April 5, 1893.
To the Hon. F. M. Goodykoontz, Auditor of State:

Sir—In regard to questions submitted in refer-
ence to payment for services of members of the state
board of medical examiners, I submit the following:

Section 3559, page 1933, Mills’ Ann. Stats., di-
rects that all fees received by the treasurer of the
board and all fines collected under the act shall be
paid into the state treasury; and that all necessary
expenses of the board shall be paid for “out of the
funds of the state treasury not otherwise appropri-
ated.”
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When these fees and fines are paid to the treais-
urer they go into the general fund, no other fund
being designated by the act. The legislature has set
apart no special fund from which the officers men-
tioned are to be paid, and consequently their pay
must be drawn from the general fund; and when the
general fund has been otherwise appropriated by the
legislature, there remains no fund upon which a
warrant can be drawn by the auditor in their favor.

The only way in which these claims can be met
is provided by the statute (section 1829, p. 1149,
Mills’ Ann. Stats). The auditor shall audit them,
and when they are approved by the governor and at-
torney general, he shall give certificates of the
amounts, under his official seal, if demanded, and
shall report the same to the next general assembly,
who can take such action in the matter as they see
fit.

Respectfully,

EUGENE ENGLEY,
Attorney General.

IN RE LEGISLATIVE BILLS AND ENACTMENTS

1. The signature of the presiding officer of the senate is not
indispensable to the validity of a bill, and when such bill is pre-
sented to the governor there can be no objection to his action in
approving or disapproving the bill, if he is satisfied that such bill
was passed by the general assembly.

2. It is essential that a bill should be read in each house, as
required by the constitution, before it can be Iawfully voted on
by the body; but it is not necessary that the journal should show
that this was done. It will be presumed that it was done unless
the journal should show affirmatively that it was not done. The
constitution does not require the fact of the reading of the bill to
be recorded. In case the journal should not show the bill was
read three times, it will be presumed that it was. The manner
or method of reading is under the countrol of the house, and none
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can be heard to object if that manner is satisfactory to the leg-
islators present. If the bill is read the number of times required
by the constitution, it is sufficient.

3. The constitutional limit of the session of the ninth gen-
eral assembly expired at midnight, April 3, 1893. No legislative
function could be exercised by the ninth general assembly after
said date at midnight. It was functus officio by constitutional
limitation.

Attorney General’s Office,
Denver, Colo., April 10, 1893.
Hon. Davis H. Waite, Governor of Colorado:

Sir—A response to your inquiries of the 5th inst.
involves the consideration of three questions.

1. Is the signature of the presiding officer of the
senate indispensable to the validity of a bill when
presented to the governor for his approval or disap-
proval?

2. Must a bill be read as required by the consti-
tution before it can pass either house?

3. Could the general assembly enact a law on
April 4, 1893, after 12 m.?

In arriving at the conclusions herein set out, I
have examined many decisions, some of which are
conflicting; but I believe I am sustained by the
weight of authority in assuming the positions taken
in this opinion.

The constitution of Colorado provides as follows:
“The presiding officer of each house shall, in the pres-
ence of the house over which he presides, sign all bills
and joint resolutions passed by the general assem-
bly, after their titles have been publicly read, imme-
diately before signing; and the fact of signing shall
be entered in the journal.

Const., article 5, section 26.

The supreme court of Colorado, in discussing this
section, say: “That the enrolled act of the general
assembly duly signed and authenticated by the pro-
per officers, and lodged with the proper custodian, is
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evidence prima facie of what the law is, and of the
regularity of its constitutional enactment. But this
evidence is not conclusive. To so hold would leave
the constitutional requirements touching the mode
of passing bills binding only in conscience upon mem-
bers of the legislature * * *. The legislative jour-
nals are required by the constitution, and for an
obvious purpose certain things are required to be
entered therein. They possess the character of pub-
lic records, and as such are admissible as evidence of
the proceedings of legislative bodies, and this inde-
pendent of statutory provisions. * * *7”

In re Roberts, 5 Colo., 525.

The case quoted differs from the one in question
in this, that in that case the bill, as enrolled, was
signed by the proper officers; whereas, in this, the bill
was not signed by the presiding officer of the senate.

The supreme court of Nebraska say: “The signa-
ture of the presiding officer to a bill is a mere certifi-
cate to the governor that it has passed the requisite
number of readings, and been adopted by the consti-
tutional majority of the house over which he pre-
sides. The vote upon the passage of the bill must be
determined from the journals of the respective houses;
and when it appears from the journals that a bill has
passed by the requisite majority, and has been ap-
proved by the governor, the failure of the presiding
officer to affix his signature thereto will not invali-
date the act, as it will be presumed that the governor
had sufficient evidence before him of the passage of
the bill at the time he approved the same.

The act, therefore, is of the same validity as
though signed by the presiding officer of the senate.”

9 Neb., 125.
4 Neb., 503.

The constitution of Nebraska requires bills to be
signed by the presiding officer of each house “while
the same is in session and capable of transacting
business.

Const. Neb. 1867, article 11, section 20.
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The supreme court of Kansas say: “Whether the
failure of the presiding officer of the senate to sign
the enrolled bill of said act invalidates the law or not,
is the main question in this case * * *. The consti-
tution requires “that every bill and joint resolution
passed by the house of representatives and senate
shall, within two days thereafter, be signed by the
presiding officer and pres&nted to the governor * * *,
The regular presiding officer of the senate is the lieu-
tenant governor. But the senate may also elect a
president pro tem. of the senate, who may preside in
case of the absence or impeachment of the lieutenant
governor, or where the lieutenant governor holds the
office of governor. Now, it seems from the book of
enrolled bills of the session of the legislature of 1865,
that the regular president of the senate signed very
few of the bills passed at that session. The most of
them were signed by the president pro tem. But
some of them were not signed by any presiding officer
of the senate, among which was the bill now under
consideration. The bill now under consideration was
signed by the secretary of the senate, by the speaker
of the house, by the chief clerk of the house, and by
the governor * * *. Does the failure of the pre-
siding officer of the senate to sign said bill invalidate
everything connected therewith? If it does, then the
presiding officer of the senate has more power to veto
bills than the governor, or any other person or officer
in the state. The legislature may pass a bill over the
veto of the governor, but if the plaintiff in error is
correct, they cannot pass a bill over the veto (so
to speak) of the lieutenant governor, so as to
make the bill become a valid law. The lieutenant
governor is the president of the senate; he holds his
office independent of the legislature; they have no
power to remove him from office, except by the slow
and tedious process of impeachment; they have no
power to compel him to sign a bill, except by the slow
and tedious process of mandamus, and this can only
be done in the courts; and if the plaintiff in error is
correct, they have no power to make a valid law ex-
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cept with the aid of his signature, so long as he is
acting presiding officer of the senate * * *. And
upon the theory of the plaintiff in error, * * * if
the bill has not vet been signed, it has become de-
funct. Everything connected therewith is dead. All
the proceedings of the legislature with reference
thereto have been annulled; and there is no power
anvwhere that can afterward breathe life or validity
into them. * * * ‘e think that mandamus would
lie in such a case; but ordinarily it would be a very
inadequate remedy. * * * But we think that man-
damus is not the only remedy so far as determining
the validity of the law is concerned. The signatures
of the presiding officers do not constitute any portion
of the law. It is not necessary that the consent of
the presiding officers should be had in order to enact
the law. The only office that the signature of the
presiding officers is intended to perform is to furnish
evidence of the due passage of the bill.”

And the same court goes on to point out the
means of evidence to which the courts must refer in
deciding upon the validity of the bill.

17 Xan., 82.

The provisions of the constitution of the state
of Kansas are substantially the same as in our own,
regarding the matter in discussion.

Gen. Stat. Kans. 1889; Const., section 14.

There are many cases cited in re Roberts, supra,
showing that the courts of the different states have
adopted a different view of the constitutional provis-
ion referred to, but the supreme court of Colorado has
adopted the more liberal and advanced view of the
courts of Nebraska and Kansas, views that were pos-
sibly prompted by the frequent recurrence of acts of
legedermain on the part of members and officers of
western legislatures.

If, then, it is true that the courts may look be-
hind the archives of the secretary of state to investi-
gate the validity of a statute, a fortiori, it is true that
the governor may do the same thing.
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The supreme court of California say: “The execu-
tive is, by the constitution, a component part of the
law-making power. In approving a law, he is not
supposed to act in the capacity of the executive mag-
istrate of the state, whose duty it is to see that the
laws are properly executed, but as a part of the legis-
lative branch of the government.

2 Cal,, 165.
Cooley’s Const. Lim., 153-155.

His signature being necessary to transform the
bill into a law, it is much more within his province
than in that of the judicial department to guard
against irregular or uphold constitutional legislation.
There is no power known to the constitution which
can interfere with this prerogative right in the ap-
proval or rejection of a bill. There being no check
upon him in the exercise of this important constitu-
tional function, it is far more important that he
examine, if he should desire, the grounds upon which
a proposed law is claimed to be founded than that
this duty should be relegated to the courts of the
state, which can only act after the bill has been
signed by the governor and printed in the statute
book, and when many important public and private
rights, founded on the supposed validity of the act,
will be seriously affected, and in many cases de-
stroyed. And, further, an examination can be made
by the governor far more readily and certainly than
by any court.

With the foregoing constitutional and statutory
provisions, and the decisions of the courts in constru-
ing the same, in view, there can be no objection to the
action of the governor in approving or disapproving
the bill mentioned in your first inquiry, if you have
satisfied yourself that the bill was passed by the
general assembly.

In the matter of your second inquiry I submit
the following:

It is essential that a bill should be read in each
house, as required by the constitution, before it can



76 LEGISLATIVE BILLS AND ENACTMENTS.

be lawfully voted on by that body; but it is not nec-
essary that the journal should show that this was
done. It will be presumed that it was done unless the
journal should show affirmatively that it was not
done. The constitution does not require the fact of
the reading of the bill to be recorded. .

Const., article 5, section 22.

In case the journal should not show the bill was
read three times it will be presumed that it was.

25 Ills., 191.
3 Ohio St., 475.

If the objection referred to in your letter was
to the manner of reading the bill, it is not well taken.
The manner or method of reading is under the control
of the house, and none can be heard to object if that
manner is satisfactory to the legislators present. If
the bill is read the number of times required by the
constitution, it is sufficient.

3 Ohio St., 479.

The question presented by your third inquiry is
one of the most momentous consequence. More than
thirty bills—some of them concerning appropriations
to the state institutions—and others of equally great
and pressing importance, are awaiting action on your
part for approval or disapproval.

If the journals show that the legislature attempt-
ed to pass an act after the expiration of ninety days
from the beginning of the regular session of 1893, it
has gone beyond the powers conferred upon it by the
constitution, and all such action is absolutely void;
and if the consequences are disastrous to the great
public institutions of Colorado and to the interests
and industries of the whole people or individual citi-
zens, the evil can only be remedied by a special ses-
sion to be called by vour excellency.

The question to be examined is, when did the
ninety days expire, within the limits of which it
could enact laws?
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The constitution provides that the session shall
begin at 12 o’clock, noon, on the first Wednesday in
January. The first Wednesday in January of this
year was the fourth day of that month. Sundays
are included in the computation of the ninety days.
If we are to compute the ninety days by the hours in
each day, the time expired on Tuesday, April 4, at
12 o’clock, noon, of that day.

At 2:30 p. m. of the clock on the last mentioned
day, a protest against further legislation was made
by one of the senators, on the ground that the time
had expired in which the ninth general assembly
could act.

This protest was entered on the senate journal
in accordance with a rule of the senate, and formally
advises your excellency of the existence of the fact
set out in the same. There are three different inter-
pretations that may be placed on this clause in the
constitution.

1. The sitting of the general assembly on the 4th
day of January, although it met at 12 o’clock, noon,
on that day, may be considered as a day’s session. In
that case the term expired with the expiration of the
third day of April following.

2. The ninety days’ session may be computed by
the number of hours; that is, it may be said that the
intention of the constitutional convention was that
the session should close at the expiration of ninety
times twenty-four hours. If that interpretation
should prevail, then the term expired at 12 o’clock,
noon, on the 4th day of April following.

3. The last day of the term may be considered
as an entirety, and that the constitutional convention
intended that the legislature might close its session
at any time during that day; that is, at any time be-
fore midnight of the 4th day of April following.

The supreme court of Colorado, in construing the
last sentence of section 11, article 4, of the constitu-
tion say: :
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“In the computation of time presented by con-
stitutional or statutory provisions for the perform-
ance of official duties the general rule, subject to no
exception occurring in the present case, is, that frae-
tions of a day are not to be noticed, but each fraction
of a day is to be considered in the computation as a
full day.

In the matter of Senate Resolution of
March 31, 1887, 9 Colo., 632.

This is the only light thrown upon this question
by our supreme court that I have been able to find.

The doctrine that the first day, or any part of the
first day, must not be counted, cannot be applied to
a session of the general assembly. The constitution
has fixed the day and hour when it must be com-
menced, and its duration must be computed from that
hour. But I do not think the constitutional conven-
tion intended that the hours should be counted in
computing ninety days—the extreme limit of a legis-
lative session. Hence, the second interpretation can-
not be adopted, and the legislative term did not ex-
pire at 12 o’clock, noon, April 4.

The only conclusion I can come to is that the
constitutional limit of the ninth general assembly
expired at midnight, April 3. There might be a doubt
or question as to the hour in any day that a bill was
presented to the governor, as in the case cited in 9
Colo., supra; hence the supreme court disregarded
that day entirely. But here the constitutional con-
vention has fixed an hour upon which the legislature
shall go to work on a fixed day. This must be con-
sidered as a day in the computation of the period em-
bracing ninety days.

The probable reason why the hour mentioned was
adopted by the constitutional convention was, that
the members might have time in the forenoon to get
fully ready to discharge their duties on that impor-
tant day—to discuss the organization of the houses
in a preliminary way; and generally to exchange
views with regard to a prompt organization. This
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appears more reasonable when we observe that it
was not so explicit in fixing the hour for adjourn-
ment. I believe that so much of the principle adopted
by the supreme court in 9 Colo., supra, and is applica-
ble; that is, that “each fraction of a day is to be con-
sidered in the computation as a whole day” should
be adopted in this matter; and hence I conclude that
no legislative function could be exercised by the
ninth general assembly after April 3, at midnight.
It was functus officio by constitutional limitation.
Yours truly, .
EUGENE ENGLEY,
Attorney General.

IN RE APPOINTMENT OF MEMBER OF LEGIS-
TURE TO A CIVIL OFFICE.

No representative can, during the time for which he shall
have been elected, be appointed to any civil office in this state.

Attorney General’s Office,
Denver, Colo., April 10, 1893.
Hon. C. C. Calkins, Longmont, Colo.:

Dear Sir—In answer to your question, “If a rep-
resentative resign, can he be appointed to a civil office
during the period for which he was elected?”, I beg
leave to submit the following:

Section 3, article 5, of the constitution, reads as
follows:

“Senators shall be elected for the term of four
years, except as hereinafter provided, and representa-
tives for the term of two years.”

Section 8, Id., provides as follows: “No senator
or representative shall, during the term for which he
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shall have been elected, be dppomted to any civil
office under this state.,” * *

Your question, in my opinion, raises but one
point for interpretation, and that is as to whether or
not a member of the legislature, by resigning, can
avoid the constitutional prohibition declared in said
section 8 The language of this section is perfectly
clear, intelligible and certain, and in my opinion no
amount of elucidation could alter its meaning. There
might arise, perhaps, in the discussion of the question
propounded, some doubt as to what is or is not a civil
office under the state as contemplated by this section
of the constitution, but in the absence of any specific
office being mentioned, we can only consider it in its
general sense.

8 Colo., 426.

The effect of a resignation would be to termi-
nate the period of service of the member and again
give him the privileges of a private citizen, but as the
language of the constitution is explicit in referring
to “the time for which he shall have been elected,”
neither the time of service nor the fact of becoming
a private citizen could, in my judgment, change the
purport of such provision.

The supreme court of this state have been called
upon to consider this question in some of its phases
in the case above quoted, wherein the court say, after
citing their authorities upon the subject: “We prefer,
however, to rest the decision of the point upon the
plain words of the constitution.” It only prohibits
a senator from being appointed to a civil office, not
his election thereto.

A careful examination of all the various provis-
ions of the constitution pertaining to offices of vari-
ous kinds and grades, convinces us that the framers
of that instrument did not employ the words “elect”
and “appoint” as synonymous, but with due regard
to the primary and proper significance of both words.
Any one who will take the time to make a careful ex-
amination of the constitution will appreciate the
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force of this proposition by observing the accuracy
of selection displayed in their use.

In view of the above, it is my opinion that no
representative can, during the time for which he
shall have been elected, be appointed to any civil
office in this state.

As to the reason for such provision, the framers
of our constitution undoubtedly intended by this to
better protect the administration of the affairs of
state the propriety of which we do not question.

Yours truly,

EUGENE ENGLEY,
Attorney General.

IN RE CLAIMS OF WM. A. HAMILL, THOMAS
H. BATES AND GEORGE J. TROWBRIDGE.

1. The statutes of this state authorize the governor and attor-
ney general to approve such claims when the laws recognize a
claim for money against the state, and no appropriations shall
have been made by law to pay the same,

2. The adjustment of these claims does not create a debt or
liability against the state. The debt, if any exists, is antecedent.
The adjustment is a method prescribed by statute that the claim
may be put in proper form for legislative action. If the legisla-
ture never appropriates moneys, by act of recognition, that may
be used for the payment of such claims, they will have no legal
vitality at the doors of the state treasury.

Attorney General’s Office,
Denver, Colo., April 12, 1893.
Hon. F. M. Goodykoontz, Auditor of State:

Dear Sir—Your communication of the 7th inst,,
directed to this office, requesting an opinion relative
to the claims of Wm. A. Hamill, Thomas H. Bates and
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George J. Trowbridge against the state of Colorado,
the same having been approved by Davis H. Waite,
governor, and Eugene Engley, attorney general, has
been received, and in answer to your interrogatories
propounded therein I desire to state:

That by the statutory law of this state, the gov-
ernor and attorney general are authorized to approve
such claims where the laws recognize a claim for
money against the state, and no appropriations shall
have been made by law to pay the same.

Section 1829, Mills’ Ann. Stats.

In the case of these claims to which you refer in
said communication, they were approved as afore-
said, in the matter of official salaries, covering a cer-
tain period of time for which no appropriation had
been made by the general assembly. It is true that
the ninth general® assembly passed a bill through
both houses to take away from the governor and at-
torney general the right to approve claims where no
approprlatlons had been made, but that bill has been
vetoed by the governor; and, thelefme said section
1892 is in force and effect, and the claims were ap-
proved under the operation of that law.

Your suggestion, as stated in said communication
with reference to a casualty happening after the mak-
ing of an appropriation, has no force in this regard,
for the reason that the latter clause of said section
1892 refers to a different subject and different condi-
tions. The first clause of said section, under which
these claims were approved, covers matters where no
appropriation had been made. The second clause of
said section covers matters where an appropriation
had been made, but became exhausted.

In matters of this kind yvou merely audit and ad-
just an account, approved bx the governor and at-
tornev general, for the purpose of reporting the same
to the next general assembly for its action. The cer-
tificate mentioned in the statute is not a warrant on
the treasury, nor will you issue warrants in the first
instance upon such claims. The certificate is a state-
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ment, that the legislature may become informed of
the facts, and if it so desire, appropriate funds to pay
the claims, which payment would necessitate the issu-
ance of warrants thereafter in the usual way, and by
reason of legislative authorization. The adjustment
of these claims does not create a debt or liability
against the state. The debt, if any exists, is antece-
dent. The adjustment is a method prescribed by stat-
ute that the claim may be put in the proper form for
legislative action. If the legislature .never appropri-
ates moneys, by act of recognition, that may be used
for the payment of such claims, they will have no
legal vitality at the doors of the state treasury.

The legislature simply says to the governor, at-
torney general and auditor, “Give us a certified state-
ment of the claim.”

In accordance with this opinion, you should
audit and adjust the claims as required by the pro-
visions of section 1829, to which your attention has

herein been called.
EUGENE ENGLEY,
Attorney General.

IN RE COURT OF APPEALS REPORTS, SESSION
LAWS, ETC.

1. The secretary of state should distribute the court of
appeals’ reports in the same manner and to the same officers
and libraries as he is directed to do in the case of reports of the
supreme court.

2. The secrctary of state is not authorized to furnish law
books to clerks of the district court.

Attorney General’s Office,
. Denver, Colo., April 13, 1893.
Hon. Nelson O. McClees, Secretary of State:

Sir—In response to your letter of the 11th inst.
I submit the following:
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Section 7 of the act of 1891 (p. 371, session laws)
reads as follows: “On the publication of each volume
of said reports, the secretary of state shall purchase
for the use of the state three hundred (300) copies of
said volume at the price named in the contract, not
exceeding two dollars per volume; and must, as soon
as he receives them, distribute them as follows: To
each state and territorial library and the library of
congress, two copies; to each department of this
state, to each of the judges of the United States su-
preme court, and to each of the United States circuit
and district judges for this state, to each of the su-
preme, district and county judges, and the judge of
any court of record hereafter established, one copy;
to the reporter of the supreme court, ten copies. The
surplus copies, if any there be, he shall deposit in the
state library for the use of lawyers attending the su-
preme court and members of the legislature when in
session.” The reports referred to are the reports of
the supreme court.

The act of 1891 concerning the court of appeals
reads as follows: “Opinions shall be delivered as may
be required of the supreme court, and may be pub-
lished in like manner and in separate volumes. The
reporter of the supreme court shall be the reporter of
the court of appeals and shall receive for his ser-
vices as reporter of both of said courts the sum of
three thousand dollars per annum.”

The act of 1891 does not make any specific pro-
visions for the distribution of the volumes of reports
of the court of appeals when published; but there
can be no doubt that the secretary of state should dis-
tribute them in the same manner and to the same
officers and libraries as he is directed to do in the
case of reports of the supreme court.

In response to your second question, I find that
the statute (Mills’ Ann. Stats., section 3677, p. 1965)
directs the county clerk of each county to forward to
vou within a month after the adjournment of the gen-
eral assembly a statement of the number of officers
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and persons in his county entitled to a copy of the

laws of the last session; and the secretary of state

shall, at his office, deliver to such clerk or his order,

properly packed, the number of copies set forth in

such statement. ‘
Yours truly,

EUGENE ENGLEY,
Attorney General.

IN RE APPROVAL BY THE GOVERNOR OF
LEGISLATIVE BILLS.

‘When the governor signs a bill and the same is deposited
with the secretary of state, it must be regularly printed in the
session laws of the state, whether the same is signed by the
speaker of the house and the presiding officer of the senate or not.

Attorney General’s Office,
Denver, Colo., April 13, 1893.
Hon. Nelson O. McClees, Secretary of State:

Sir—In response to your letter of the 12th inst.
I submit the following:

This office has lately held that it is lawful for the
governor to sign a bill notwithstanding the absence
of the signatures of the speaker of the house or the
presiding officer of the senate. Consequently I hold
that when the governor signs a bill and deposits it
with you it must be printed with the other session
laws.

EUGENE ENGLEY,
Attorney General.
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IN RE APPROVAL OF THE GOVERNOR OF S. B.
NO. 314.

After the governor has approved or disapproved of a meas-
ure, and the same has been deposited with the secretary of
state, it is beyvond his control and cannot be reconsidered.

Attornev General’s Office,
Denver, Colo., April 13, 1893.
Hon. Davis H. Waite, Governor of Colorado:

Sir—In relation to the reconsideration of S. B.
No. 314, and the power of the governor therein, 1 beg
leave to submit that the matter has been fully de-
cided by the supreme court of Illinois in the case of
The People ex rel. vs. Hateh, in which the court say:

“As in every other department of the govern-
ment, so in the executive, whilst the matter before it
is In Fieri, there is the locus paenitentiae—the right
to consider—to change an opinion expressed, and to
cancel a signature of approval * * *. While a bill
is yet before him, neither himself nor the public is
concluded by anything which he may do. After that,
his constitutional power is exhausted. The subject
matter is gone from him, and he may no longer delib-
erate or retract. Ile and all others are concluded.
The record which declares his acts can alone speak
his intentions, * * * or had he deposited the law,
with his approval upon it, with the secretary of state,
then it would have passed beyvond his control, and its
status would have become fixed and unalterable
(in so far as the governor is concerned), although his
approval may have been signified by mistake.”

19 Tlls., 283.

The language of this decision is explicit, and can
result in but one conclusion, and that is, after the
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governor has approved or disapproved of a measure,
and the same has been deposited with the secretary
of state, it is beyond his control and cannot be recon-
sidered.
EUGENE ENGLEY,
Attorney General.

IN RE APPORTIONMENT OF SCHOOL FUNDS.

Section 1, p. 316, session laws 1891, contemplates that the two
mill tax therein provided shall be apportioned among the school
districts per capita, and not $160 for each school district. The
$40 per month therein provided is established as a basis in esti-
mating the teachers’ salaries. P

Attorney General’s Office,
Denver, Colo., April 17, 1893.

Hon. J. F. Murray, Supt. Public Instruction, State of
Colorado:

Dear Sir—In reply to the letter of Hon. Sam. W.
White, county superintendent of Garfield county, in
which an opinion is asked as to the meaning of sec-
tion 64, chapter XCVTII,, of the general statutes of
Colorado, would sav, that to me, the most reasonable
construction to be placed upon said section is that
the county superintendent shall make the apportion-
ment per capita.

The provision in the section that “he shall use as
a basis for making his estimate the sum of forty ($40)
dollars per month for the teacher’s salary” is, in my
opinion, only intended as a basis in establishing this
one item of expense.

Very truly,

EUGENE ENGLEY,
Attorney General.
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iN RE GENERAL AND SPECIAL SCHOOL
FUNDS.

There is no difference in a ‘general school fund and a fund
derived by a spec:al tax upon the district for general school pur-
poses, only in the manner of their creation. They may both be
used for the same purpose.

Attorney General’s Office,
Denver, Colo., April 17, 1893.

Hon. J. F. Murray, Supt. Public Instruction, State of

Colorado:

Dear Sir—In reply to the letter of Mr. Frank
Humble, submitted by you to this office, permit me to
say that, in my opinion, there is no difference between
the general fund and the special fund mentioned,
only in their creation. Their purpose is the same,

The special fund is created by the levy of a tax
upon the taxable property in the district, but may
be expended for any of the purposes enumerated in
section 51, chapter XCVII, general statutes.

I would therefore suggest that no transfer of the
special fund to the general fund be made, but that
warrants be drawn upon the special fund for any pur-
pose mentioned in said section, and that said fund be
given credit accordingly.

Very truly,

EUGENE ENGLEY,
Attorney General.
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IN RE QUALIFICATIONS OF ELECTORS.

Any foreigner in this state, in declaring his intention to be-
come a citizen of the TUnited States according to law, four
months before he offers to vote, thereby becomes a qualified
elector, and is therefore eligible for election to office, and can
act as a judge of election.

Attorney General’s Office.
Denver, Colo., April 18, 1893.
John A. Norwood, Esq., Tin Cup, Colo.

Dear Sir—In reply to your letter of March 6,
permit me to say, that the constitution of this state
provides for the qualifications of an elector, and,
inter alia, that he shall have declared his intention
to become a citizen of the United States not less than
four months before he offers to vote.

Cons. art. 7, sec. 403.

It again provides that no person except a quali-
fied elector shall be elected or appointed to any civil
or military office in this state.

Cons. art. 7, sec. 408.

Section 1596, Mills’ Ann. Stats., provides that any
persons possessing the qualifications of an elector can
be a judge of election.

I do not know as I comprehend fully the third
question, but the first papers are valid for the purpose
for which they were granted, until the holder thereof,
by some act in violition of law, becomes disqualified
from enjoying the rights and privileges of citizenship.

In conclusion, it is my opinion, that any foreigner
in this state in declaring his intention to become a
citizen of the United States according to law, there-
citizen of the United States according to law four
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months before he offers to vote, thereby becomes a
qualified elector, and is therefore eligible for election
to office and can act as judge of election.
Yours truly,
EUGENE ENGLEY,
Attorney General.

IN RE CITIZENSHIP OF WOMEN.

No person can. by act of his own, without the consent of
the government, put off his allegiance and become an alien.

Attorney General’s Office,
Denver, Colo., April 9, 1893.

Hon. J. F. Murray, Supt. Public Instruction, State of
Colorado.

Dear Sir—In reply to your inquiry of the 17th
inst., as to whether or not a lady who is a citizen
would lose her citizenship by marrying an unnat-
uralized foreigner, permit me to say: The act of Con-
gress of February 10, 1855, declares “that any woman
who might lawfully be naturalized under the exist-
ing laws, married, or who shall be married to a citizen
of the United States, shall be deemed and taken to be
a citizen.”” That is, whenever a woman, who under
previous acts might be naturalized, is in a state of
marriage to a citizen, she becomes by that fact a
citizen also.

T Wall. U. 8, 496.
63 N. C,, 299.
No person can by act of his own, without the

consent of the government, put off his allegiance and
become an alien.

3 Pet., 242.
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I fail to find any law by which a woman loses
her citizenship by marriage, and therefore answer
your question in the negative.

Very truly,

EUGENE ENGLEY,
Attorney General.

IN RE QUALIFICATION OF WOMEN TO VOTE
AT SCHOOL ELECTIONS.

1. A woman does not lose her citizenship by marrying a man
who is not a citizen.

2. Women, under the law, although possessing all the qualifi-
cations of citizenship, are prohibited from voting at general
elections, but may do so at school elections.

3. A woman not being a citizen of the United States cannot
vote at any election without first being naturalized, or, by becom-
ing a citizen by marriage, as provided by law.

Attorney General’s Office.
Denver, Colo., April 19, 1893.

Hon. J. F. Murray, Supt. Public Instruction, State
of Colorado. '

Dear Sir—In reply to yours of the 17th inst, in
which you ask: “A widow lady comes to this
country from a foreign country, has not been here
twelve months, but has been within the state for more
than six months. Can she vote at the coming school
election without being naturalized?” would say:

The session laws of 1891, page 318, provide for
the qualification of electors in school elections as
follows: “Every elector legally qualified to vote at
a general election, having been a resident of the school
district for thirty (30) days next preceding the day
of election, shall be entitled to a vote; provided, that
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no person shall be denied the right to vote at any
school district election, or to hold any school district
office on account of sex.”

Women, under the law, although possessing all
the qualifications of citizenship are prohibited from
voting at general elections, but as provided above,
may do so at school elections.

The proviso only obviates the distinction as to
sex, she must possess the other qualifications of an
elector.

The person mentioned in your letter not being a
citizen of the United States, cannot vote at any elec-
tion without first being naturalized, or by becoming
a citizen by marriage, as provided by law.

EUCGENE ENGLEY,
Attorney General.

[Note.—Since the foregoing opinion was written
full electoral rights have been conferred upon women
in Colorado.]

IN RE APPOINTMENT OF SENATORS AND REP-
RESENTATIVES TO A CIVIL OFFICE.

1. Section 8, article V., of the coustitution of Colorado, pro-
vides that no senator or representative shall, during the time for
which he shall have been elected, be appointed to any civil office
under this state.

Membership upon: the state board of charities and corrections
is a civil office under this state, and no senator or representative
is eligible for appointment thereom during his term as such sen-
ator or representative.

Attorney General’s Office,
Denver, Colo., April 24, 1893.
Hon. E. H. Benton, Greeley, Colo.:

Dear Sir—In reply to your inquiry of recent date
as to whether or not you were eligible to appointment
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as a member of the state board of charities and cor-
rections, having been elected a member of the ninth
general assembly, I beg leave to submit the following:

The constitution of the state of Colorado pro-
vides that no senator or representative shall, during
the time for which he shall have been elected, be ap-
pointed to any civil office under this state.

Article 5, section 8, Const.

Why the constitutional convention of Colorado
saw fit to reject the precise provision of the U. S.
constitution in the adoption of said section we are
not at this time to consider. The fact remains that
it did so, and by so doing left the section in such plain
language that no amount of elucidation could in any
manner alter its meaning.

The supreme court of Colorado decided that the
words “elect” and “appoint” are not used synonym-
ously in the constitution, but with due regard to the
primary and proper significance of both words.

8 Colo., 129.

The only point to my mind upon which your
eligibility depends is as to whether or not a member-
ship upon the state board of charities and corrections
is a civil office under this state. After considerable
investigation I am convinced that it is, and that the
courts would so hold.

. From several definitions and constructions I find
the term “civil office” to be such an office as is cre-
ated by the comstitution or such an office as apper-
tains to the state at large, and are filled by appoint-
ment of the executive, if not otherwise provided for
by the constitution.

Crabbe’s Synonyms; Johnson’s Dict.;
Webster’s Dict.
“Any office is a civil office which is derived from
the citizens, as such, whether more or less.”
1 Showers Rep., 240.

“A civil office is a grant and possession of the sov-
ereign power, and the exercise of such power within
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the limits prescribed by the law which creates the
office constitutes the discharge of the duties of the
office, and it is distinguished in this respect from mere
employment, as a contractor or agent under some
public office.”

3 Mo., 481.

17 Serg. & R., 219.

13 Vt,, 309.

Smed. & Mar., 550.

The state board of charities and corrections is
created and the members are appointed, their powers
given, their duties defined, and its maintenance pro-
vided for directly by act of the legislature. They ex-
ercise a share of the powers of civil government, and
their authority comes directly from the state and, as
a body constituted for purposes of civil government,
the members thereof are unquestionably civil officers
under this state.

However unreasonable in some instances this
provision in our constitution might appear, my opin-
ion must be based upon the law as I find it, and as the
courts construe it.

In view of the foregoing, therefore, I am con-
strained to hold that you are ineligible for the ap-
pointment as a member of the state board of chari-
ties and corrections.

Very truly,

EUGENE ENGLEY,
Attorney General.

IN RE TAXATION OF INSURANCE COMPANIES.

The constitution has put it out of the power of the general
assembly to relieve insurance companies from taxation on prop-
erty of any claxs. when other owners of such class of property
must endure the burden of such taxation.
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Attorney General’s Office,
Denver, Colo., April 27, 1893.
Hon. F. M. Goodykoontz, Auditor of State:

Dear Sir—In your communication of the 10th
ultimo, you ask me if county authorities in this state
are allowed by law to levy a tax per centum in any
manner on any insurance company doing business in
this state and within the respective jurisdictions of
said authorities.

I presume the question is suggested by section
12 of the insurance law, which provides that insur-
ance companies doing business in this state shall not
be subject to any taxation, “except on real estate and
the fees provided in this act.” Substantially the same
question was submitted to my immediate predecessor
in office, Hon. Jos. H. Maupin, and in answering your
question permit me to refer you to page 102 of his
official report, in which he quotes the pertinent pro-
visions of sections 3 and 10, of article X,, of our state
constitution, and makes the following application
thereof:

“I think no comment on this language can make
its meaning any plainer, and that its evident purport
is: That any real or personal property owned or used
by the aforesaid insurance companies, in any county
of this state, is subject to taxation for all the pur-
poses named in the constitution, the same as if it was
owned or used by any other corporation, or any per-
son in such county, and that the constitution has
placed it beyond the power of the general assembly
to relieve insurance companies, or any one else, from
uniform taxation, upon property of any class, when
other owners of such class of property must endure
the burden of such taxation.”

Such conclusion is, in my judgment, a necessary
deduction from the parts of the constitution cited.

Respectfully,

EUGENE ENGLEY,
Attorney General.
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IN RE TAXATION OF INSURANCE COMPANIES.

All insurance companies engaged in the transaction of the
business of insurance in this state shall annually, on or before the
first day of March in each year, pay to the superintendent of in-
surance two per cent on the excess of premiums received over
losses and ordinary expenses incurred within this state during
the year ending previous to the 31st day of December.

Attorney General’s Office,
Denver, Colo., April 28, 1893.
Hon. F. M. Goodykoontz, Auditor of State:

Dear Sir—You submit to me, for advice relating
thereto, the tax statement for the year 1892 of the
Northwestern Mutual Life Insurance Co., which is
briefly as follows:

Entire premiums received.............. $303,684 75
Losses paid............... $91,650 00
Ordinary expenses ........ 62,965 72
Including dividends to pay
premiums .............. 22,543 50
Net premiums........... $126,525 53

The law applicable to the case is section 12, of
the act of 1883, establishing the insurance depart-
ment and providing for the regulation of insurance
companies, which provides that “All insurance com-
panies * * * engaged in the transaction of the
business of insurance in this state shall annually, on
or before the first day of March, in each year, pay to
the superintendent of insurance two per cent. on the
excess of premiums received over losses and ordinary
expenses incurred within this state during the year
ending previous the 31st day of December.”

You desire to know whether said company can
lawfully include under the head of “ordinary ex-
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penses” dividends used by it during the year 1892 to
“pay off premiums.” An examination of the annual
statements, required by law of assets and condition,
made by insurance companies of this class shows that
dividends paid in this way are not usually placed in
the “expense” column; so that the companies, evi-
dently, for some purpose, make a distinction between
the payment of said dividends and ordinary expenses,
and since the law permits deduction for only “losses
and ordinary expenses,” it appears at first sight that
a deduction for the aforesaid dividends should not
be allowed. It will be necessary, therefore, to look
further to find any reason for the claim made by the
company.

Dividends to policy holders are principally de-
rived from the premiums which are unused in the
payment of losses and expenses during a given year
or period, and are declared at the end of the year, or
other period fixed by the terms of the policy, at which
time, and not before, the policy holders become enti-
tled to said dividends. So far as I am informed, all
such insurance companies, by the terms of their pol-
icies, make payment of such dividends to their policy
holders, not by actual disbursement from the treas-
ury of the company, but by deducting the dividend
due to each policy holder from the premium due for
that year on his poliey, so that the company actually
receives no more than the excess of such premium
over the dividend to which the policy holder is enti-
tled. It is clear from this that the sum total of
premiums actually received is not equal to the total
amount of annual preminms named by this class of
policies; but from the estimates of this amount made
from the face of the policies, should be subtracted,
the dividends allowed by the company in settlement
with policy holders, in order to obtain the true
account. This, I think, is what this company at-
tempted to show by its statement, but its accountant
charged it with the amounts allowed policy holders
as dividends on annual premiums, as money collected;
and adjusted the account by taking credit by same

4
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amount as money “paid on premiums,” though such
sums were neither collected nor paid. It might have
been better for the company to have shown by its
statement the amount of premiums actually collected
which would have rendered deduction unnecessary,
and it might be well for you to require this and all
other companies to show by their statements the ac-
tual facts, and no more. In the statement under con-
sideration, as it is, the accountant appears to have
resorted to a fiction not infrequent with book-keepers,
for the purpose of squaring his account by the prima
facie receipts of the company for the vear 1892, as
appeared from the premiums named by all its poli-
cies of this class.

The foregoing discussion is upon the assumption
that there is no doubt that the policy holders in this
state have received the benefits of the dividends in
question. If this be true, it is my opinion that the bal-
ance shown by the company for taxation is correct.

Respectfully,
EUGENE ENGLEY,
Attorney General.

IN RE STATE VETERINARY SANITARY
BOARD.

1. A comparison of the statutes show that the state veterinary
sanitary board has the power to inspect all southern cattle which
come through or into Colorado.

2. Sections 4288 and 4304, Mills’ Annotated Statutes, indi-
cate with certainty that the expense of cattle inspection shall be
borne by the owner or persons having them in charge.

Attorney General’s Office,
Denver, Colo., April 28, 1893.
To Charles Gresswell, State Veterinary Surgeon:

Sir—In response to your letter of inquiry of the
21st inst. I submit the following:
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The act of March 23, 1885, amended March 3,
1887, and April 1, 1891, creates the state veterinary
sanitary board and the office of state veterinary sur-
geon, and prescribes their duties.

Among these it is the duty of the latter officer to
investigate “any and all cases of infectious or con-
tagious diseases among the domestic animals of the
state which may come to his knowledge, and for such
purpose he shall visit any locality in the state where
such diseases may be reported to exist, and make full
and careful examination of any or all animals in that
locality * * *”

Mills’ Ann. Stats., section 4298.

It also provides that the state veterinary sani-
tary board shall adopt such quarantine regulations
as are deemed necessary to prevent the introduction
or spread of Texas or splenic fever, etc., under such
regulations as may be prescribed by law.

Section 4299, Id.

In the same connection the law says: “Such
board shall have power to employ, at the expense of
the state, such persons, and purchase such supplies
and materials as may be necessary to carry into full
effect all its orders.”

And also, that “whenever the board shall have
good reason to believe that any contagious or infec-
tious disease exists in any other states, territories or
countries, or that there are conditions which render
domestic animals from such districts liable to convey
such disease, they shall report the same to the gov-
€rnor.

Thereupon, the governor shall, by proclamation,
prohibit the importation of any live stock of the kind
diseased into the state, unless accompanied with a
certificate of health given by said board, who shall
carefully examine all such live stock previous to giv-
ing such certificate. All expenses connected with
such examination shall be paid by the owner or own-
ers of such stock.

Section 4304, Id.
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The act of March 21, 1885, provides “that no per-
son, association or corporation shall bring or drive,
or cause to be driven, into this state, between .\pril
1 and November 1, any cattle or horses from south
of parallel 36 degrees north * * *; wunless the
animals shall have been held ninety days at some
place north of said parallel, or unless the owner or
party in charge shall procure a certificate to the
effect that the animals are free from the diseases men-
tioned, etc., and provides that the expense connected
with the inspection in such cases shall be paid by the
owners * ¥ ¥7

Section 4288, Id.

A comparison of these statutes show that the
state veterinary sanitary board has clearly the power
to make regulation “fifth,” of the circular submitted
with your letter. This expense to be paid by the state
in the way of employment of persons and purchasing
supplies and material, in my opinion, applies to cases
where an inspection is not contemplated or included
in the action of the board.

Nection 4303, Id.

Sections 4288 and 4304, Mills’ Ann. Stats., indi-
cate with certainty that the expense of cattle inspec-
tion shall be borne by the owner or persons having
them in charge.

Very truly,
EUGENE ENGLEY,
Attorney General.

IN RE EXTRA COMPENSATION OF EMPLOYES
IN INSURANCE DEPARTMENT.

A distinetion must be made between the duties of constitu-
tional and <taturory officers and the employment of clerks. Con-
stitutional and statutory officers cannot receive other compensa-
tion than rhat fixed by law. But there cau be no objection to the
payment of extra compensiation to clerks and other employes for
work done or services performed outside of the regular office
hours of the state departments, <o long as such work or services
cannot be done during office hours.
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Attorney General’s Office,
Denver, Colo., April 28, 1893.
Hon. Albert Nance, State Treasurer:

Dear Sir—On the 27th day of February, 1893,
and during my absence from the city, an opinion was
rendered by this office, in response to your request,
relative to warrant No. 767, issued to John W. Inman
and T. F. Simmons for services performed by them,
under a contract duly signed and executed by John
W. Henderson, state auditor and ex officio superin-
tendent of insurance, in preparing an insurance re-
port. The opinion then rendered negatives the pay-
ment of said warrant by reason of the statement
theretofore made to this office upon which said opin-
ion was predicated. Upon careful investigation of
the manner in which said services were performed, it
appears that a full statement of all the facts was not
presented to this office at the time said opinion was
requested and given. In writing that opinion my as-
sistant naturally inferred from the statement made to
him that said services were performed by said Inman
and Simmons, as regular employes of the insurance
department, and during office hours, while receiving a
stated salary, and that said warrant was for extra
compensation for work otherwise paid for.

It now appears that said work was extra labor
performed by Simmons, an employe, outside of the
regular office hours of the state department, aided
by his wife and said John W. Inman, the other con-
tractee, the last two persons not being regular em-
ployes of said office, outside of said contract. A dis-
tinction must be made between the duties of constitu-
tional and statutory officers and the employment of
clerks. Constitutional and statutory officers cannot
receive other compensation than that fixed by law.
But there can be no objection to the payment of extra
compensation to clerks and other employes, for work
done or services performd outside of the regular office
hours of the state departments, so long as such work
or services cannot be done during office hours.
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In accordance with this opinion said warrant
No. 767 should be paid.
Yours truly,
EUGENE ENGLEY,
Attorney General.

IN RE SCHOOILL BOARD—EXPULSION OF
PUPILS.

The power to expel or suspend a pupil from the privileges of
the schools of Colorado is conferred by law solely and exclusively
on the school board, and no teacher has the right to perform that
act.

Attorney General’s Office,
Denver, Colo., May 4, 1893.

To the Honorable State Board of Education, Denver,

Colo.:

Gentlemen—In reply to the letter of Mr. D. H.
Dickason, submitted to this office, in which two ques-
tions are asked, viz.:

1. “Has a teacher in the public schools of Colo-
rado authority by law to suspend a pupil? and

2. “Can a school board delegate their duty to
others than themselves?’ permit me to say:

First—The power to expel or suspend a pupil
from the privileges of the schools of Colorado is con-
ferred by law solely and exclusively on the school
board, and no teacher, therefore, has the right to per-
form that act.

In answer to the second question I desire to state
that school boards may delegate some powers con-
ferred upon them as are incidental only to the per-
formance of their duty, but it is a well-established
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principle of law that powers involving the exercise of
judgment and discretion cannot be delegated, a prin-
ciple which applies to public bodies and officers as
well as to private individuals.

Throop on Public Officers.
75 N. Y., 388.

Respectfully,

EUGENE ENGLEY,
Attorney General.

IN RE COMPENSATION OF SUPERINTENDENT
OF SCHOOLS.

‘When the county commissioners make an approprition for
the county superintendent of schools for the fiscal year, the
amount so appropriated is all that can be expended for that
office during such fiscal year.

Attorney General’s, Office,
Denver, Colo., May 2, 1893.

Hon. James A. Kimber, Chairman Board County Com-
missioners, Wray, Colo.

Dear Sir—In reply to your inquiry of recent date
as to whether or not the expense of maintaining the
office of county superintendent of schools can be lim-
ited to the amount of the annual appropriation made
by the county commissioners; or whether the case
of Smith vs. Com’rs., 10 Oolo., 17, control as to your
powers in relation to the superintendent’s office,
permit me to say, that in my opinion, the act of 1891,
gives the county commissioners full power as to
limiting the expenditures for county purposes.
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In the case of the office of superintendent of
schools, although the statute provides that the
superintendent in all counties, except those of the
first and second class, shall receive as compensation
“The sum of five dollars per day, actually and neces-
sarily employed for the county, and ten cents per mile
for each mile actually and necessarily traveled in
the performance of duty,” the sum total of his com-
pensation for any one year based upon such per diem
and mileage cannot exceed the amount appropriated
for that year by the commissioners. (Sec. 14, p. 312,
Sess. Laws 1891.)

The language of the statute as quoted, ix awk-
ward and inartistic, but the legislative intention is
clear as to the per diem and mileage. The case of
Smith vs. Com’rs, 10 Colo., 17, was decided in the
absence of, and prior to the passage of the act of 1891,
.and can therefore in no way affect the intent and
purpose thereof.

The act of 1891 was passed for the express pur-
pose of confining the expenditures to within the
probable amount of revenue, and section 2 of the act
is particularly explicit in its provision that, “neither
the board of county commissioners, not any officer of
the county shall add to the county expenditures in
any one year, anvthing over and above the amount
provided for in the annual appropriation resolution
of that year, except as is herein otherwise specially
provided.” The proviso mentioned in the act only
contemplates some necessary improvement arising
upon a contingency unforseen at the time the annual
appropriation was made.

In view of the foregoing, I believe the sum of
$800 appropriated by your commissioners for the
office of the county superintendent of schools is all
that can be expended for that office during the fiscal
vear for which said appropriation was made.

In answer to your second inquiry, it is my opin-
ion that the limitation as to the rate of levy for coun-
ty purposes, as provided in section 3768, Mills’ Ann.
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Stats., is repealed by section 4 of the act of 1891, page
112, as the last act is evidently intended as a substi-
tute for the former, although not repealing it in
terms.
Respectfully,
EUGENE ENGLEY,
Attorney General.

IN RE LEASING OF LANDS BY STATE LAND
BOARD.

1. There is undoubtedly a difference between the provisions
of the law applicable to the leasing of mineral lands and those
considered as agricultural. In the one instance, the time and
terms for which they may be let are discretionary with the state
board of land commissioners, while on the other the time is
limited by the act itself, and the terms are virtually determined
by the public by means of their being submitted to public bid-
ding. '

2. Any person entering and locating upon state lands without
the knowledge or consent of the state board of land commis-
sioners, does so at his peril and can claim no right that the
state land board or subsequent lessee is bound to respect.

Attorney General’s Office,
Denver, Colo., May 5, 1893.
Hon. H. C. Childs, Register State Board Land Com’rs:

Dear Sir—In reply to yours of the 4th inst. and
the questions therein submitted, I beg leave to offer
the following:

Sec. 8 of the act of 1887, “An act creating the
office of Register of the State Board of Land Com-
missioners,” ete., provides as follows, as to the leasing
of mineral land: * * * &If stone, coal, coal oil,
gas or other mineral not herein mentioned be found
upon the state land, such land may be leased for the
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purpose of obtaining therefrom the stone, coal, coal
oil, gas, or other mineral, for such length of time, and
conditioned upon the payment of the state board
of such royalty upon the product as the state board
of land commissioners may determine.”

There is undoubtedly a difference between the
provisions of the law applicable to the leasing of min-
eral lands and those considered as agricultural. In
the one instance the time and terms for which they
may be let are discretionary with the state board of
land commissioners, while in the other it is limited by
the act itself, and the terms are virtually determined
by the public by means of their being submitted to
public bidding. The reason for this is obvious.

In the case of agricultaral lands, applicants
therefor are, in a measure, apprised of the benefits to
be derived from their use and occupation. Their
value may be reasonably estimated, there is nothing
hidden, and the state is in some degree protected in
its rights by the knowledge of such facts. In the case
of mineral lands the opposite is true, and it is only
upon development that their value can be de-
termined. I believe the framers of the law anticipat-
ing these conditions, intended that the distinction
should be made, and that the method of disposition
applicable to the nature and character of state lands
should be scrupulously complied with.

The fact of the state land board having the power
to stipulate a certain and specific royalty upon the
product of mineral lands, as provided in the section
above quoted, would, in my opinion, preclude the
idea of submitting such lands to public bidding, and
having established the royalty it is within their pre-
rogative to grant a lease to such person or persons,
applicants therefor, as in their judgment and discre-
tion would best subserve the interests of the state.

In reply to the second question, as to whether
or not a lessee may be required to reimburse the dis-
coverer for the value of the work or improvements
made upon said land, would say, that I find no author-
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ity in law, or in the broad and liberal principles of
equity that gives any person the right to take advan-
tage of his own wrong. Any person entering and
locating upon state lands without the knowledge or
consent of the state board of land commissioners,
does so at his peril and can claim no right that the
state land board or a subsequent lessee is bound to
respect.
Respectfully,
EUGENE ENGLEY,
Attorney General.

IN RE VACANCY IN OFFICE OF COUNTY
COMMISSIONER.

If a county commissioner remove without the district in which
he resided when elected, his office thereupon becomes vacant.

Attorney General’s.Office,
Denver, Colo., May 5, 1893.

John Gray, Esq., District Attorney, Lake City, Colo.:

Dear Sir—In reply to your inquiry relating to
to the office of commissioner of Hinsdale county, per-
mit me to say, that from the facts submitted by your
letter, I should consider Mr. Carroll to be the legally
qualified commissioner of Hinsdale county, with full
authority to act in that capacity.

If, as stated by you, Mr. Harrington removed
from the district in which he resided when elected,
this action upon his part created a vacancy in the
office, and Mr. Woodruff at the time, being one of the
commissioners, had authority to notify the governor
of such fact. The governor then proceeded and
filled the vacancy as provided by law.

Secs. 783-790, Mills’ Ann. Stats.
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The fact that Mr. Woodruff having stated in his
letter to the governor that Mr. Harrington had re-
moved from the county, when, in reality, he had only
removed from his district, would avail nothing, if
the fact remained that he removed from within to
without his district. The latter only is sufficient to
create a vacancy under the law covering the precise
facts presented us.

In my opinion, quo warranto proceedings to
oust Mr. Carroll would be unsuccessful, unless the
real facts of the case are different from those submit-
ted to this office.

Respectfully,
EUGEXNE EXNGLEY,
Attorney General.

IN RE CLAIMS OF BACA AND LAS ANIMAS
COUNTIES.

1. Under the act creating the county of Baca, full power and
authority were given the commissioners of Baca and Las Animas
counties to adjust all matters of revenue and indebtedness; and
in conformity with said act said commissioners entered into the
agreement of May 23d, 1889.

2. After the transfer of the funds the liability of Ias Animas

county ceased and that of Baca county immediately ensued.
[

Attorney General’s ,Office,
Denver, Colo., May 5, 1893.
Ezra (". Nowels, County \Attorney, Lamar, Colo.:

Dear Sir—In reply to your inquiry of recent date
regarding claims against Baca county, I beg leave to
state, that under the facts as presented, I should con-
sider Baca county responsible for the amounts men-
tioned.
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I find by the act establishing the county of Baca,
that full power and authority were given the com-
missioners of the two counties to adjust all matters
of revenue and indebtedness (See Sess. Laws 1889,
p. 27), and in conformity with said act, said commis-
sioners did enter into the agreement of May 23, 1889.

In the transcribing of the tax roll for Baca
county, the commissioners erred in ordering the sta’ge
and general school taxes to be entered under the gen-
eral county revenue fund. When' this transecription
was made it was clearly the duty of Baca county to
give to the several funds the amount due them, as
they were represented upon the books of Las Animas
county, then the treasurer of Baca county should
have complied with the law as to their disposition.

The agreement between the counties as to the
transfer of the funds, simply amounted to a change of
agencies, and when the transfer was made Baca
county simply became the custodian of the funds,
and stands in the same relation regarding them as
did Las Animas prior to the transfer, and conse-
quently became equally responsible under the law
as to their disposition.

After the transfer was made the liability of Las
Animas county ceased and that of Baca county imme-
diately ensued.

Respectfully,
EUGENE ENGLEY,
Attorney General.

IN RE BOUNDARIES OF MINERAL COUNTY.

1. It is an error to suppose that geographical boundaries
must, in every instance, be deseribed in and limited to the phrase-
ology of civil engineers and surveyors, even when government
surveys are referred to and made a part of the deseription. Ex-
cept when technical language ix alone used. it is seldom that two
or more persons will employ the identical words to express an
idea or describe a thing.
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2. The statutory description of the boundaries of Mineral
county is precise and determinate. They embrace from the east
to the west lines thereof a territory twenty-four miles wide.

Attorney General’s, Office,
Denver, Colo., May 6, 1893.

Hon. W. S. Adams, Chairman Board County Commis-
sioners, Mineral County, Colo.

Dear Sir—I am in receipt of your communica-
tion of recent date, requesting an opinion from this
office, relative to the statutory description of the
boundaries of Mineral county, and the effect of the
error, if any there be, in such description. The con-
text and tenor of your communication would seem to
imply that the descriptive boundaries of that county
have been questioned, and that the real boundaries
fixed by the statute, establishing such county, may
not be the ones intended by the author of the legisla-
tive bill which has become a law. What the author of
said bill may have intended is an antecedent matter,
apart from legislative action and executive sanction,
that cannot now be inquired into for the purpose of
throwing light upon this question. Behind the law
and the archives of the state the courts cannot go.
We must seek for the legislative intention in the lan-
guage employed, and the particular descriptive boun-
daries must be deducible, if at all, from that language.

In my opinion, the words used as descriptive of
the boundaries of Mineral county are simple and de-
terminate in their nature. They are largely devoid of
the technic of language, and appeal to the common
understanding of the people. It is an error to suppose
that geographical boundaries must in every instance
be described in and limited to the phraseology of civil
engineers and surveyors, even when government sur-
vevs are referred to and made a part of the descrip-
tion. Except when technical language is alone
used, it is seldom that two or more persons will em-
ploy the identical words to express an idea or des-
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cribe a thing. The reason of the divergence in the
forms of expression is the fundamental difference in
the faculties of individuals. Hence, if some one other
than the author of the legislative bill to create Min-
eral county had written the description thereof, he
would have used different language—either technical
in which arbitrary signs or forms are expressed, or
words of common import. In the case of Mineral
county, the author of said bill used both, and by a
simple and happy combination expressed, in a des-
criptive sense, the boundaries of that county, so that
any one of ordinary ability can readily and easily
trace them upon the proper map.

The particular part of the law establishing the
boundaries of Mineral county is found in section one
of the legislative act, and reads as follows:

“Sec. 1. That the county of Mineral is hereby
established with the legal capacities and functions of
other counties in this state, and the boundaries are
as follows: Beginning at a point where the town-
ship line two (2) east of the New Mexico Principal
Meridian intersects the southern boundary of the
county of Rio Grande, thence north along said line
to the summit of the spur range that separates the
waters running to the Rio Grande river from those
running to the Saguache and ILa Garita creeks;
thence westerly along the top of said spur range to
the Continental divide; thence westerly along the
summit of said range to the point where the township
line two (2) west of the New Mexico Principal Merid-
ian intersects the same; thence south along said line
to a point that intersects with the southern line of
Hinsdale county; thence east to the place of begin-
ning.”

The contention is, if T am correctly informed,
over the words “township line two (2) east” and
“township line two (2) west,” it being suggested and
asserted that these words and figures, as above
quoted, may, in the absence of anything in the des-
cription designating the “range” apply to either line
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of a particular township, and, therefore, by reason of
a well-known principle of law and canon of statu-
tory interpretation, in case of doubt, the boundaries
cannot be extended beyond the limits of the lesser ter-
ritory. This rule of interpretation can have no appli-
cation in this instance as there is nothing in the con-
tention. No doubt can impinge upon the descriptive
boundaries of Mineral county.

Owing to the descriptive language used, it was
unnecessary and would have been superfluous to have
designated the “range.”’

The place of beginning of the description is defi-
nite and relates by direction to a meridian line desig-
nated and known as the “New Mexico Principal
Meridian.” The name, “New Mexico Principal Meri-
dian,” is an arbitrary appellation given to that partie-
ular principal meridian. As the New Mexico Prin-
cipal Meridian is the line from which the initial point
of the description is to be determined, it is essential
to the purpose of this opinion”that definitions be pre-
cise and clearly understood. A “meridian,” geo-
graphically, is an imaginary great circle on the sur-
face of the earth, passing through the poles and any
given place, as, the meridian of Washington. Mer-
idians on a map are lines drawn at certain intervals
due north and south, or in the direction of the poles.
The first meridian is the meridian from which longi-
tudes are reckoned. A guide meridian is a line
marked by monuments, running north and south
through a section of country between other more
carefully established meridians, called principal mer-
idians, used for reference in surveving. A “range,”
in the public land system of the United States, is a
row or line of townships lyving between two successive
meridian lines six miles apart. A township, in sur-
vevs of the public land of the United States, is a div-
ision of territory six miles square containing thirty-
six sections.

The meridians included in each great survey are
numbered in order east and west from the “principal
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meridian” of that survey, and the townships in the
range are numbered north and south from the “base,”
or correction line. In other words, the line of one
township running north and south, is the line of each
successive township running north and south, until
a “base,” or correction line is reached. The meridian
line is the east or west line, as the case may be, of the
township lying next to it and running north and
south., (See map hereto annexed and made a part of
this opinion.) The “New Mexico Principal Meridian”
is marked by monuments and runs north and south
through the center of Mineral county. With the fore-
going definitions and descriptions in mind, it will be
an easy matter to- determine, by reference to the
proper map, the east and west boundaries of Mineral
county. The meridian line running north and south
through the center of the county is the east line of
the townships immediately west of and running
north and south along the line of said meridian. The
same meridian line is the west line of the townships
lying immediately east of and running north and
south along said meridian. (See said annexed map.)
The whole description of the east and west bound-
aries of said county rests, as it were, upon the meri-
dian line. The descriptive language of the statute
relating to the east boundary in so far as applicable
to the boundary under discussion, reads: “Begin-
ning at a point where the township line two (2) east of
the New Mexico Principal Meridian intersects the
southern boundary of the county of Rio Grande,
thence north along said line, ete. The words, “town-
ship line two (2) east of the New Mexico Principal
Meridian” are clearly determinate. There is not
room for a quibble upon such words. The word,
“two” and the numeral,“(2),” the latter in parenthesis,
refer to a line designated as a “township line” and not
to a line of a particular township, and these lines may
be numbered consecutively as township line “one (1)”
or “two (2),” ete., “east” and constitute an accurate
boundary, as in the case of Mineral county. The first
“township line” east of said meridian is six miles east
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of that meridian line, the meridian line being the
western line of the townships east of and running
north and south along said line. The second town-
ship line east, or “township line two (2) east” is a rela-
tive line running north and south, with the meridian
line and twelve miles distant from that meridian
line. (See annexed map.)

The descriptive language of the west boundary
line stands upon the same basis of elucidation and
need not, therefore, be discussed. The statutory des-
cription of the boundaries of Mineral county is precise
and determinate. They embrace from the east to the
west lines thereof a territory twenty-four miles wide.
The possibility that other people might have, each in
his own way, used other language to describe these
boundaries, cannot militate against the descriptive
boundaries of Mineral county, as fixed by statute.
Nor was it necessary to have the boundaries des-
cribed in technical language. The language used has
the merit of simplicity and definiteness

Yours truly,
EUGENE ENGLEY,
Attorney General.

IN RE SENATE BILL NO. 320, DISPOSING OF
UNEXPENDED BALANCES.

The funds named in section 1 of said act are statutory funds,
and the unexpended balances of said funds remaining at the end
of the fiscal year may be transferred to the general revenue fund
of the state, as provided in said act.

Attorney General’s Office,
Denver, Colo.,, May 11, 1893.
Hon. F. M. Goodykoontz, Auditor of State:

Dear Sir—In answer to your communication of
recent date, relative to “Senate Bill No. 320,” the same
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being an “Act to transfer certain unexpended bal-
ances to the general revenue fund of 1893,” I desire to
say: That the funds named in section 1 of said act
are statutory funds, and the unexpended balances
standing to the credit thereof at the end of the fiscal
year or years covered by said act may be transferred
to the credit of the general revenue fund of the state
for the year 1893 as directed by said act.

Yours truly,

EUGENE ENGLEY,
Attorney General.

IN RE EXPENSES OF STATE MEDICAL BOARD
OF EXAMINERS.

In the absence of any appropriation specifically made, or
funds in the treasury to pay the expenses of the state board of
medical examiners, certificates of indebtedness may issue, as pro-
vided by law.

Attorney General’s Office,
Denver, Colo., May 13, 1893.

J. N. Hall, M. D., Secretary State Board Medical

Examiners:

Dear Sir—In reply to your communication of
recent date, would state: The state board of medi-
cal examiners is a legally constituted board and the
law provides that all necessary expenses of the board
shall be paid for out of the funds of the state treasury,
not otherwise appropriated.

Mills’ Ann. Stat., Sec. 3559.

In the absence of any appropriation specifically
made, or funds in the treasury to pay said expenses,
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it is my opinion that certificates of indebtedness
could be issued as provided by law.
Mills’ Ann. Stats., Sec. 1829,
Respectfully,
EUGEXNE ENGLEY,
Attorney General.

IN RE FEES AND SALARIES.

Under the fee and salary law county officers are deprived of
discretionary powers regarding fees.

Attorney (zeneral’s Office,
Denver, ("olo., May 13, 1893.
Hlon. John M. Heineke, County Clerk, Yuma, Colo.

Dear Sir—In answer to your communication of
recent date, in which you ask if county clerks can
give reduced rates on recording fees, where a large
number of instruments are brought in for record at
one time, perinit me to say that, in my opinion they
cannot.

Prior to the enactment of the present fee and
salary law, (Sess. Laws 1891, pp. 200 and 307), the offi-
cers for whose services fees were provided were not
limited by law as to their disposition, but had absolute
control over them; they could make such rates and
charges as they saw fit, provided they did not exceed
the limit prescribed by law. T'nder the act of 1891,
(Sess. Laws 1891, pp. 313, 314 and 315), the said offi-
cers are in a =ense, constituted bookkeepers for the
county; they are held responsible to the county for
all fees collected and must make regular monthly re-
ports to the chairman of the board of county commis-
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sioners; the board of commissioners are required to
audit the accounts so rendered and the fees collected
must be paid over to the county treasurer, the custo-
dian of the county funds. Every fee as prescribed in
the act must be collected in advance, if the same can
be ascertained, and the officer is made responsible for
neglect in collecting such fees. If any balance re-
mains after paying the salaries of the officers collect-
ing and reporting said fees, the same must be cred-
ited by the county treasurer to the general county
fund.

In view of the provisions of the law governing
fees and salaries, I am of the opinion that county
officers are deprived of discretionary powers regard-
ing fees.

Respectfully,
EUGENE ENGLEY,
Attorney General.

IN RE SALARY OF PRESIDENT AND TREAS-
URER OF SCHOOL DISTRICTS.

The law does not authorize the payment of salaries to the
president and treasurer of a school district.

Attorney General’s Office,
Denver, Colo., May 13, 1893.
Walter W. Smith, Esq., Erie, Colo.

Dear Sir—In answer to your inquiry of recent
date, would say: That neither the president or
treasurer of a school district are authorized to receive
compensation for their services under the law; but
the secretary may receive such compensation as the
board may determine.

Mills’ Ann. Stats., Sec. 4015.
Respectfully,
EUGENE ENGLEY,
Attorney General.
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IN RE APPROPRIATION OF WATER.

Appropriation, use and mon-use are the tests of a person’s
rights; and place of use and character of use are not. When he
has made his appropriation, he becomes entitled to the use of the
quantity which he has appropriated at any place where he may
choose to convey it, and for any useful and beneficial purpose to
which he may choose to apply it.

Attorney General’s Office,
Denver, Colo., May 13, 1893.
Hon. R. Q. Tenney, Water Com. Dist. 3, Div. 1, Fort

Collins, (Molo.

Dear Sir—I have just received a call from Ex-
Governor John L. Routt, relative to a ditch matter in
your district. He informs me that he is the owner of
certain lands situate in Water District 3, Division 1;
that he is the owner of (or interested in) two ditches,
“Canon (fanal” and “Upper Canon High Line Ditch
and Reservoir,” constructed for the purpose of irrigat-
ing in whole or in part said lands; that the water
appropriation for a portion of his lands through the
lower ditch is prior to that of the upper ditch. That
he desires to use, temporarily, a portion or all of his
prior appropriation of water on a part of his lands,
by transference to the upper ditch, that is to say, the
water appropriated for use on lands lying under the
lower ditch will be shut off in like proportion and
turned into the upper ditch for the irrigation of his
lands lying under the upper ditch, there being no in-
tervening ditches of other parties lying between his
said two ditches.

There can be no legal objection to the request of
Governor Routt in this matter.

In Davis vs. Gale, 32 Cal., 27, the court, in speak-
ing of the rights of an appropriator of water, say:
“Appropriation, use and non-use are the tests of his
rights; and place of use and character of use are not.
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When he has made his appropriation, he becomes en-
titled to the use of the quantity which he has appro-
priated at any place where he may choose to convey
it, and for any useful and beneficial purpose to which
he may choose to apply it.” In Maeris vs. Bicknell,
7 Cal., 262-264, it was held that “a party who makes
a prior appropriation of water can change the place
of its use without losing that priority as against those
whose rights have attached before the change.”

In Kidd vs. Laird, 15 Cal., 162-168, it was
held that the rights of an appropriator to the
water of a stream are strictly usufructuary, and
“that in all cases the effect of the change upon
the rights of others is the controlling considera-
tion, and that, in the absence of injurious consequen-
ces to others, any change which the party chooses
to make is legal and proper.”” In Fuller vs. Swan
River P. M. Co., 12 Colo., 19, our supreme court say:
“We think that the rule announced in Kidd vs. Laird,
that, in the absence of injurlous consequences to
others, any change which the party chooses to make
is legal and proper,” is the only rule under which the
rights of the prior appropriator can be fully exercised,
and his rights, and the rights of all other persons,
fully protected. The right to change, so limited,
includes the right of diversion and place and char-
acter of use.” The same doctrine is approved in 16
Colo., 62.

As there are no intervening ditches between the
two ditches in question, it would appear that there
can be no “injurious consequences to others in this
case. As above stated, there can be no legal objec-
tion, upon the statement made, to the use of the water
or any part of it, under the said appropriation, for the
irrigation of lands lying under the upper ditch, pro-
vided, the same amount of water is shut off, in the
meantime, from the lower ditch, there being no adju-
dication of water rights for the upper ditch.

Yours truly,

EUGENE ENGLEY,
Attorney General.
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IN RE VOUCHERS BY BOARD OF LAND COM-
MISSIONERS.

Section 11, Act of 1887 (Ness. Laws, 1887, p. 337), provides
for errors in payment of money upon lands in caxe of lease or
sale by the state land board.

Attorney General’s Office,
Denver, Colo., May 13, 1893.
Hon. F. M. Goodykoontz, State Auditor:

Dear Sir—In answer to your inquiry of recent
date, relative to the voucher of one, F. J. Chamber-
lain for the sum of $439.80, by the board of land com-
missioners, I desire to say: That section 11 of the
legislative act approved April 2, 1887, provides, in
part, as follows: “If by any mistake or error, any
money has been or shall hereafter be paid on account
of any sale or lease of state lands, it shall be the
duty of the board to draw a voucher in favor of the
party paying said money; and on the presentation of
said voucher, the auditor shall draw his warrant up-
on the state treasurer for the amount and the state
treasurer shall pay the same out of the fund into
which such money was deposited or placed.”

The warrant should be drawn in conformity with
said law.
Yours truly,
EUGENE ENGLEY,
Attorney General.
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IN RE STATE BOARD OF DENTAL EX-
AMINERS

The law governing the examination of applicants to practice
dentistry in this state, expressly provides that said applicants
shall appear before the board in person.

Attorney General’s Office,
Denver, Colo., May 15, 1893.

C. N. Guyer, D. D. 8. o Secretary State Board Dental

Examiners:

Dear Sir—In reply to your commumcatlon of
recent date, would say: That the law governing the
examination of applicants to practice dentistry in
this state, expressly provides that said applicants
shall appear before the board in person; there is no
specific provision or regulation as to the manner in
which the examination shall be conducted, and the
board may prescribe such rules as in their judgment
will best subserve the purposes of the act.

Mills’ Ann. Stats., Secs. 1520-1521.

Respectfully,
EUGENE: ENGLEY,
Attorney General.

IN RE PRINTING CERTIFICATES OF NOMINA-
TIONS IN GENERAL ELECTIONS.

1. There is no specific rule in the statute as to the kind of
type to be used in the printing of the certificates of nominations
or official ballots, except that it shall be ‘“clear. plain type.”
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2. The eclerk may exercise his statutory discretion in the
matter so long as it is exercised within the limits of reason.

Attorney General's Office,
Denver, Colo., May 18, 1893.

J. A. Williams, Esq., Editor Yuma Pioneer, Yuma,
Colo.

Dear Nir—In answer to your communication of
recent date, would say: That the act of 1891 pro-
vides for the publishing of certificates of nominations
and the manner in which it shall be done. Among
siaid provisions we find that the publication of said
certificates shall be, as far as possible, in the form in
which such nominations shall appear upon the offi-
cial ballot. Section 18 of said act provides that
“each county, city or town clerk shall use precisely
the same quality and tint of paper and kind of type,
and quality and tint of plain black ink for all ballots
furnished by him at one election.

Sess. Laws 1891, page 152, Sec. 18; pp. 146,
147, 148.

There is no specific rule in the statute as to the
kind of type to be used in the printing of certificate
of nominations or of official ballots, except that it
shall be “clear, plain type,” Sess. Laws 1891, page
151, Sec. 18. But the law makes it the duty of the
county, city or town clerk to print and publish such
certificates and ballots in manner and form as above
pointed out, and gives him the right to say what type
shall be used for such purpose, so long as it is “clear,
plain type,” and is adapted for such printing, and will
meet the requirements of the statute. Of course he
would have a right to say that “nonpareil” is not
“clear, plain type,” for such a purpose, for it is very
evident that that kind of type is too small to print the
certificates and ballots with, and the clerk can exer-
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cise his statutory discretion in the matter so long as
it is exercised within the limits of reason.
Respectfully,
EUGENBE ENGLEY,
Attorney General.

IN RE MONEYS OF THE STATE PENITEN-
TIARY.

Under the statutes the warden and board of penitentiary
commissioners must transact their financial business with the
state in the same manner as other boardwr bureaus, through
the auditor and treasurer.

Attorney General’s Office,
. Denver, Colo., May 18, 1893.
Hon. Frank McLister, Warden State Penitentiary:

Sir—In response to your letter of the 16th inst.,
I submit the following:

Your duty requires you to keep “in suitable
books, regular and complete accounts of all income,
business and concerns of the penitentiary; * * *
a true account of all moneys received for labor or
other sources belonging to the penitentiary,” and to
“turn the same over to the state treasurer, to be
placed to the credit of the penitentiary account.”
Mills’ Ann. Stats., Secs. 3433 and 3437. The state
treasurer is ex-officio treasurer of the penitentiary.
1d., Sec. 3405.

The constitution provides that no money shall
be paid out of the treasury, except upon appropria-
tion made by law, and on warrants drawn by the
proper officer in pursuance thereof.

Const. Colo., Art. 5, Sec. 33.
Mills’ Ann. Stats., Sec. 356.



124 MONEYS OF THE STATE PENITENTIARY.

The board of penitentiary commissioners shall
meet as often as once in three months.  Id., Sec. 3415.
They shall collect claims due the state on account of
the penitentiary, purchase supplies and make semi-
annual statements of disbursements and expenses, to
the auditor, and biennially to the governor.

Id., Secs. 3415, 3418, 3427, 3429-3444.

From these sections it is evident that the warden
and board of penitentiary commissioners must trans-
act their financial business with the state in the same
manner as other boards or bureaus, through the audi-
tor and treasurer. All moneys received must be paid
directly to the treasurer, whose receipt thev will take
and he immediately credits the penitentiary fund
with the amoun¥® All expenses must be audited by
the board, vouched for, and paid for by warrants
drawn by the auditor on the treasurer. In other
words, the transaction of the financial business of the
penitentiary is regulated by the same checks and safe-
guards, and must be transacted through the same
channels as that of any other department; and it is no
more lawful for the board to divert public moiieys to
any purpose however lawful, except to pay over the
same into the public treasury, than for any other offi-
cers of the state to do the same. It is the examina-
tion made by the auditor, his allowance of a claim
and his warrant for the payment of it, that author-
izes the withdrawal of any money from the state
treasury. If any monevs should reach the hands of
the warden or the board, it should at the earliest con-
venient period, be turned into the treasury, and if
they incur expenses, they can draw on the treasury to
meet it. The statute does not forbid them to meet
whenever, in their opinion, the public business re-
quires. As to whether there is a net earning or a
deficit, can only appear authoritatively from the
treasurer’s books.

Respectfully,
EUGENE EXNGLEY,
Attorney General.
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IN RE COMPENSATION OF COUNTY COM-
MISSIONERS.

1. The act of 1891 gives the county commissioners a per
diem together with mileage at the rate of ‘“ten cents per mile for
the distance actually traveled in going to and returning from the
place of meeting.”

2, It is not the intention of the act to allow a member of the
board of county commissioners mileage each time he shall travel
the distance in going to and returning from the place of each
day’s meeting of the board, but once only in going to and return-
ing from the place of meeting (general or special) as an entire
session.,

’

Attorney General’s Office,
Denver, Colo., May 16, 1893.
Hon. R. C. Nisbett, County Commissioner, Pueblo,

Colo.:

Dear Sir—In answer to your communication of
recent date, would say, that in construing the mean-
ing of statutes, we must, if possible, arrive at the in-
tention of the legislature in passing the act. The
law of 1891 providing for compensation of county
commissioners (See Sess. Laws 1891, page 213), gives
the county commissioners a per diem, together with
mileage at the rate of “ten cents per mile for the dis-
tance actually travelled in going to and returning
from the place of meeting.” Whenever mileage is
provided it is to be considered as compensation and
the person or officer entitled to it can demand its
payment the same as any other fee or salary.

Sess. Laws 1891, page 213.
The law further designates the time and place
that each board of county commisioners shall meet.
Mills’ Ann. Stats., Sec. T84.

Although the language of the act of 1891 per-
taining to mileage, taken alone, may appear ambig-
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uous, the intention of the legislature may be deduced
by taking the provisions above cited and construing
them together. The board is required to meet at the
county seat at certain specified times during each
vear; these are its regular meetings; upon due notice
to all members of the board, special meetings may be
held. It is seldom the commisioners transact the
business of such meeting in one day, and therefore
continue the same from day to day until the business
is completed or adjourn over to some future day, but
under the law it is considered one and the same meet-
ing or session until an adjournment sine die.

In view of the foregoing, it is my opinion that it
is not the intention of the act to allow a member of
the board of county commisioners mileage each time
he shall travel the distance in going to and return-
ing from the place of each day’s meeting of the
board, but once only in going to and returning from
the place of meeting, for each and every meeting
(general or special) as an entire session; except in
the case of an adjourned regular session to some
future and not succeeding day, in which case it seems
that a member of the board would be entitled to
mileage to and from such adjourned regular meeting.

Respectfully,

EUGEXNE ENGLEY,
Attorney General.

IN RE STATE VETERINARY SANITARY
BOARD.

1. The state veterinary sanitary board has the right to con-
demn and order the destruction of stock in order to prevent the
spread of contagious disease.

2, No more than one thousand dollars can be allowed for the
value of stock killed in one year, and no stock shall be paid for
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which shall have been in a diseased condition when brought into
the state, or brought into the state contrary to law or rule
adopted by the board.

Attorney General’s Office,
Denver, Colo.,, May 23, 1893.
Hon. Charles Cresswell, Secretary State Veterinary
Sanitary Board.
Sir—In response to your letter of 20th inst., I
submit the following:

The act of 1885 provides that in all cases where
lawful claims for money exist against the state, and
no appropriations have been made to pay the same,
the auditor shall audit the same, and, when the same
has been approved by the governor and attorney
general, he shall give the holder a certificate of the
amount of the claims, under seal if demanded, and
shall report the same to the general assembly as
soon as possible, with a statement.

Sess. Laws 1885, p. 205, Sec. 5.
Mills’ Ann. Stats., Sec. 1829.

Also, the question of creating such indebted-
ness must, in the first instance, be submitted to the
governor and attorney general for their approval.

The act of 1885 (Sess. Laws 1885, pp. 345, 346,
Secs. 10, 11, 12 and 13, Mills’ Ann. Stats., Secs. 4300,
4301, 4302 and 4303) gives authority to the state
veterinary sanitary board to condemn and order the
destruction of stock in order to prevent the spread
of contagious disease, the methods to be pursued in
appraising the value of stock so killed and of secur-
ing payment for the same.

There being no appropriation made to pay these
bills for stock condemned and killed by order of the
board, the claims must be audited as hereinbefore
set out.

The probable expenditure to be incurred in, the
discharge of these duties ought to be submitted to
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the governor and attorney general, and when they
shall have approved the expenditure, the expense
may be lawfully incurred.

Two important qualifications are attached to
these proceedings by the law. XNot more than one
thousand dollars can be allowed for the value of
stock killed in one year, and no stock shall be paid for
which shall have been in a diseased condition when
brought into the state, or brought into the state con-
trary to law or rule adopted by the board.

Yours truly,
LEUGEXNE ENGLEY,
Attorney General.

IN RE TAXIDERMINTS.

A taxidermist can only prepare birds and animals Killed in
Colorado, by virtue of a permit from the game warden; and he
can, in no case, =ell such animalg or birdsx, but may prepare the
specimens furnished him for scientific purposes or preservation
in museums or cabinets. The number <o prepared must be pre-
scribed in the permit.

Attorney General’s Office,
Denver, ("'olo., May 23, 1893.
Hon. W. R. CCallicotte, State Game and Fish Warden.

Sir—In reply to your letter of 13th inst., regard-
ing taxidermists, I submit the following:

Section 1 of the act approved April Tth, 1893,
prohibits the killing or trapping, ensnaring or net-
ting within the state of any robin, lark, whipporwill,
finch, sparrow, thrush, wren, martin, swallow, snow-
bird, bobolink, red-winged blackbird, crow, raven,
turkey-buzzard, oriole, king-bird, mocking-bird, song-
sparrow or other insectivorious bird, or Mongolian
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pheasant, quail, ptarmigan, partridge or dove at any
time, except that doves may be shot from July 15th
to October 1st; and section 2 provides the same with
reference to the wild-turkey pheasant, prairie-hen,
prairie-chicken or grouse, except that they may be
shot between August 15th and November 1st of the
same year, and makes the possession of any pheasant,
wild-turkey, prairie-chicken or grouse at any time be-
tween the dates mentioned or of any of the
birds mentioned in section 1, prima facie evi-
dence of a violation of the act; provided, any per-
son may import and deal in any of said birds killed or
taken in any other state or territory; and, provided,
the importer shall exhibit, on demand of the author-
ized officer, a bill of lading, with an affidavit attached,
of the party offering the same for sale, identifying the
birds offered as being the same as in the bill of lading.

Section 7 forbids the sale of the birds mentioned
or any wild-duck, wild-goose, brant, swan, or other
water-fowl; or any elk, deer, antelope, moose or other
game, or game fowl killed or taken in Colorado, ex-
cept as afterwards provided for in section 19.

If the animal is imported, the party offering it
or any part of it for sale, shall on demand of the
proper officer, exhibit a bill of lading and affidavit
identifying the same, as before mentioned, and his
own affidavit showing that such bird or animal was
not killed within the state of Colorado.

Section 11 forbids the wounding or killing of
buffalo, bison or mountain sheep at any time.

Section 13 makes it unlawful to offer for sale or
have in possession the hides, heads or horns of any
of the quadrupeds mentioned and killed within this
state; but exempts from the operation of the law all
persons legally in the possession of the same under
the provisions of the act.

Section 19 gives the game and fish warden the
power to grant permits to collect such animals and
birds for scientific purposes or preservation in mus-

b5
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eums, but not for sale—always excepting bison,
buffalo and mountain sheep.

From a review of these sections it becomes ap-
parent that a taxidermist can ouly prepare birds and
animals killed in Colorado, by virtue of a permit from
the warden, and that he can, in no case, sell such ani-
mals or birds, but mayv prepare the specimens fur-
nished him for scientific purposes or preservation in
museums or cabinets. The number so prepared must
be prescribed in the permit.

But there is no restriction on the taxidermist in
buying carcasses, or parts of the same, killed in
another state or territory or in preparing the same
for others; nor in selling the same.

The object of the law seems to be to protect these
quadrupeds and birds within the state.

This law was approved April 7th, 1893, and does
not take effect until ninety days from its passage.

It enacts substantially many of the provisions of
the present law. Until the time shall arrive when the
above law goes into effect, professional taxidermists
may kill birds and animals in Colorado for preserva-
tion in cabinets and museums of the kind mentioned
in section 1543 of the general statutes, as amended by
the act of 1885.

Professional taxidermists only are exempted
from the penalties of the law, and they must do their
own killing. They can ply their trade as heretofore
until the 7th of July next, at which time they lose
their exclusive privileges, and are to be governed by
the act of April 7th, 1893, as first quoted.

Under both laws, dealers may handle carcasses, or
parts of them, brought from without the borders of
the state: whether for the purpose of selling them to
consumers of the flesh or to persons desiring to pre-
serve. them in cabinets or collections.

Respectfully,
EUGENE EXNGLEY,
Attornev General.
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IN RE EXTENSION OF ASSESSMENT ROLL.

The act of 1893 provides that the county assessor shall extend
the taxes instead of the county clerk, as formerly.

Attorney General’s Office,
~ Denver, Colo., May 26, 1893.
Hon. C. H. Holt, County Assessor, Buena Vista,
Colorado. ’

Dear Sir—In answer to your inquiry of recent
date, would say, that “House Bill 233,” passed by the
nmth general assembly, goes into effect on the 10th
day of July, 1893. This bill is an act entitled “An act
to provide for the better assessment and collection of
revenue; to prescribe the duties of the state board of
equalization, state and county officers in relation
thereto,” ete.; also to amend and repeal certain sec-
tions of Chapter XCIV. of the general statutes en-
titled “Revenue.”

It is presumed that an amendatory statute is
enacted for the purpose of remedying some defect or
evil in an existing law, and when it goes into effect,
takes the place of the old law in so far as the amend-
ments are concerned, and all proceedings had there-
after affected by the act must comply with it, unless
exceptions have been made in a saving clause.

Under the law for the better assessment and col-
lection of revenue, many provisions are made, the
performance of which is necessary to attain the
ultimate object of the act, but many of these pro-
visions are separate and distinct from any other, and
may be amended without in any way altering or
changing the effect of other parts or the act itself.

Section 11 of the act of 1893, to which your com-
munication has reference, provides, inter alia, that
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the county assessor shall deliver to the county treas-
urer the assessment book or roll, on or before the
first day of January, annually, with the taxes extend-
ed, ete.

Section 28 of the act, of 1891 provides that the
county assessor shall on or before the 1st day of Octo-
ber, annually, deliver such assessment book or roll to
the county clerk whose duty it is to extend the taxes,
and then report, or turn over said book to the county
treasurer.

The evident intention of the legislature in amend-
ing this section was not only to change the date on
or before which said work should be done, but also,
by inserting the words “with the taxes extended” that
the county assessor should complete the work, and
report to the county treasurer.

The amendments contained in section 11 of the
act of 1893 above referred to, must be complied with
after the time the act goes into effect. The provisions
contained therein are not, retrospective, nor do they
in their operation impair or vitiate any acts done un-
der the old law prior to July 10th, 1893.

The adoption of the amendments involves no con-
flict between the officers designated to execute their
provisions, and I see no reason why you should not as-
sume and perform the duties devolved upon you as
provided in the act of 1893, on and after the time the
same becomes a law.

EUGENE ENGLEY,
Attorney General.
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IN RE MUTE AND BLIND INSTITUTE INTER-
NAL IMPROVEMENTS.

The internal improvement fund may be used for public build-
ings and for machinery. provided such machinery is made a per-
manent accession to the building.

Attorney General’s Office,
Denver, Colo.,, May 26th, 1893.
Hon. F. M. Goodykoontz, Auditor of State:

Dear Sir—In answer to your questions submitted
to this office for an opinion relative to “Senate Bill
No. 9,” the same being a legislative act “To provide
for the erection of additional buildings, and to furn-
ish machinery, etc., for the education of the deaf and
the blind of Colorado, and for furnishing the build-
ings, and making an appropriation therefor,” I desire
to direct your attention to the opinion of this date ren-
dered you by this office and covering analogous sub-
ject matter. Inasmuch as the opinion referred to ex-
plains, within limits, the nature of “internal improve-
ments” it will be unnecessary to discuss it here. Nev-
ertheless, it may be well to advert to some of the spe-
cified matters contained in this particular act so as to
avoid any misapprehension as to definitions. The fund
mentioned in said act may be used for the erection of
“an industrial building” and also to “provide the nec-
essary machinery therefor,” provided the “machin-
ery” is made a4 permanent accession to the “building.”
“A gymnasium with the necessary paraphernalia for
the same” stands upon the same basis and must be
permanent in its character and an accession to the
building or ground; the same reasoning applies to an
electric light plant and additional boilers for power
and steam heating. The words “school and house fur-
nishings” ordinarily import chattels or personal prop-
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erty and if such they be in this instance then said
fund cannot be used for any such purpose. Of course
the “cottage,” “grading,” and “paving walks” come
within the meaning of “internal improvements.”

Before issuing the warrants mentioned in the
said act you should require the proper parties to pre-
sent vouchers disclosing the nature of the several
items mentioned, so that said fund may not be di-
verted from its intended purpose under the terms of
the congressional grant.

Yours truly,
EUGENB ENGLEY,
Attorney General.

IN RE MILEAGE STATE INSPECTOR OF COAL
MINES.

The mileage of “ten cents per mile is a fixed statutory allow-
ance to the official, and he is entitled to that definite sum. no
more or less, and it is immaterial whether the actual cost of
traveling was a greater or lesser mileage. The auditor ecannot
legally require the official to certify that he paid ten cents per
mile in cash as mileage.

Attorney General’s Office,
Denver, Colo., May 27th, 1893.
Hon. John McNeil, State Inspector of Coal Mines:

Dear Sir—In answer to your communication of
date, May 11th, 1893, requesting an opinion from this
office relative to the statutory mileage allowed the
state inspector of coal mines, I desire to say:

That general section 3197 (Mills’ Annotated Stat-
utes), in part, says: “And the said inspector shall be
allowed the further sum of ten cents per mile mileage
for all distances actually traveled by him, or by his
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deputy, in the active discharge of their official duties,
but the total sum of such mileage allowed for the
mileage expenses of both such inspector and his dep-
uty, shall not exceed the sum of two thousand five
hundred dollars in any one year.” Webster defines
“mileage” as “an allowance for traveling expenses at
a certain rate per mile.” It would seem that the defi-
nition given the word “mileage” by Webster, if grant-
ed the same signification in its statutory use, includes
the expenses to which you refer in your communica-
tion to this office, that is to say, the number of miles
certified to must have been actually traveled, but the
ten cents per mile as mileage may be used for the in-
cidental expense of traveling.

The mileage of “ten cents per mile” is a fixed stat-
utory allowance to the official, and he is entitled to
that definite sum, no more or less, and it is immaterial
whether the actual cost of traveling was a greater or
lesser mileage. The auditor cannot legally require
the official to certify that he paid ten cents per mile
in cash as mileage. To illustrate: If the official paid
five cents in cash per mile as mileage, he is entitled to
the statutory allowance of ten cents per mile; if he
paid fifteen cents in cash as mileage he is entitled to
the statutory allowance of ten cents per mile only.

The form of affidavit presented by the state in-
spector of coal mines is the correct one. The date
“December 31st, 1893,” in the first itemized account
is incorrect, as that date had not arrived in the di-
vision of time. The inspector has made a clerical er-
ror in the date mentioned as he evidently intends to
designate the month ending December 31st, 1892, al-
though that month of the year 1892 is a part of the
“fiscal year” 1893.

The proviso in the statute of 1893 that “said
itemized account must be accompanied by proper
vouchers therefor, signed by the party to whom such
money has been paid” cannot be made applicable to
these particular accounts insofar as the words “signed
by the party to whom such money has been paid” are
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concerned. This statutory requirement was not in
existence at the time these expenses were incurred.
Except as to the date mentioned, the affidavit and
vouchers of the inspector appear to be in proper form.
EUGENE ENGLEY,
Attornev (General.

IN RE PREMIUM UPON TREES.

The premium upon trees is to be paid by the collector of
revenue for the county in which suech treecs may be crowing, upon
the certificate and affidavit of the counity assessor., and =uch col-
lector is allowed pay out of the state treasury for the same.

Attorney General’s Office,
Denver, Colo., May 31, 1893.
Hon. M. J. Underwood, County Clerk, Lamar, Colo.:
Dear Sir—In reply to your communication of re-
cent date, would say, that the premium upon trees
provided for by general section 3426, p. 1004, general
statutes of Colorado, referred to by vou, is to be paid
by the collector of revenue for the county in which
such trees may be growing, upon the certificate and
affidavit of the county assessor, and such collector is
allowed pay out of the state treasury for the same.

Mills’ Ann. Stats., Sec. 2007.
Gen. Stats., Sec. 3431.

The county treasurer is by law constituted the
collector of revenue for the county.

Mills’ Ann. Stats,, Secs. 483, 902, 1576.

In the absence of any specific appropriation for
such purpose, I am of the opinion that the premiums
mentioned could be paid out of the ordinary county
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revenue fund. I do not apprehend that the boards of
county commissioners in drawing the annual appro-
priation resolution in which the law requires them
to “specify the objects and purposes for which such
appropriations are made, and the amount appro-
priated for each object or purposes,” are required to
particularize to the extent of naming each specific ar-
ticle for which such fund is to be used, but only in gen-
eral terms such as for the support of schools, for ordi-
nary county expenses, etc., and the latter provision
may include any legitimate claim or expense of the
county not otherwise expressly provided for by law.
The payment of premiums upon trees is authorized by
statute and consequently such premiums are consti-
tuted legal claims, and while the county treasurer is
reimbursed by the state treasurer for any moneys ex-
pended in pursuance of the statute for such purpose,
the claimant deals with the county only, and so far as
he is concerned such premium must be considered as
a claim against the county.

The county assessor is required to report the
number of trees upon which such premium may be due
at the time he makes his return. He is required to re-
port to the county commissioners the complete as-
sessment of his county, and also to file a duplicate ab-
stract of such assessment with the state auditor.

Mills’ Ann. Stats., Secs. 2010, 3816-3817.

The county commissioners are apprised of the
number of premium trees in the country from such
report, and, based upon the certificate and affidavit of
the county assessor may order a warrant drawn upon
the county treasurer to the proper party for the
amount of premium due. From the abstract of as-
sessment furnished the auditor above referred to, in
which is reported the number of premium trees in the
county, he is able to make his report to the governor
as required by Sec. 2011, Mills’ Ann. Stats., or Sec.
3430, Gen. Stats., referred to by you. In cases of spec-
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ial reports by county assessors, the mode of proceed-
ure is provided for by Sec 2012 Mills’ Ann. Stats,,
(Gen. Stats., gen. sec 3431.)
EUGENE ENGLEY,
Attorney General.

IN RE BOARDS OF COUNTY COMMISSIONERS.

1. The statutes provide that at the first meeting after the
election, and after every annual election, the board of county
commissioners shall choose a chairman.

2. The chairman is the creature of the board; he is not
elected or appointed a member of the board, as such, but the
members thereof may choose any one of their members for the
position.

Attorney General’s Office,
Denver, Colo., June 1, 1893.

Hon. 8. D. Coffin, County Commissioner, Amethyst,

Colo.:

Dear Sir—In answer to your communication of
recent date, would say the law provides that at the
first meeting after the election, and after every an-
nual election, the board of county commissioners
shall choose a chairman, ete., (Mills’ Ann. Stats., Sec.
798). The language of the statute must be liberally
construed in order that the intent and purpose of the
legislature enacting it may be fully met. It was evi-
dently the intention of the legislature to provide for
the organization of the several boards of the county
commissioners by the election of a chairman at their
first meeting and annually thereafter, whether such
boards were created by the members thereof being
elected or appointed. This is deemed necessary for the
transaction of business, as the law delegates certain
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duties to be performed by the chairman, such as ad-
ministering oaths, and the signing of county orders.
In case of his absence from any meeting, the members
present must choose a temporary chairman. (Mills’
Ann. Stats., Sec. 799). The chairman is the creature of
the board. He is not elected or appointed a member
of the board as such, but the members thereof may
choose any one of their number for the position.
‘While Commissioner Woodruff by virtue of the local-
ity in which he lived became a member of the board
of county commissioners of Mineral county, under the
act creating said county, he entered said board upon
the same footing as the other members, and in their
organization they could elect him chairman or not as
they saw fit. The fact of his having been chairman of
the board of county commissioners of Hinsdale coun-
ty would cut no figure and could not in any manner
affect the rights of the board of commissioners of
Mineral county in their organization.

In becoming a member of the board of commis-
sioners of Mineral county, Commissioner Woodruff
assumes the duties and liabilities thereof as an officer
of said county, entirely separate and distinct from
any functions he had exercised as a commissioner of
Hinsdale county. In his official acts he is responsible
to Mineral county, and in order to secure to the people
thereof strict compliance with the law in their per-
formance, he must execute a bond to Mineral county
in the manner and form prescribed for county com-
missioners.

Very truly,

EUGENE ENGLEY,
Attorney General.
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IN RE STATE WAGON ROAD IN CLEAR CREEK
COUNTY.

1. The governor, the state engineer and the chairman of the
board of county commissioners of Clear Creek county shall con-
stitute a board for the purpose of building said road.

2. The legislative act making the appropriation does not by

limitation, fix the time within which the road must be completed,
or the appropriation expended. The statute making the appro-
priation has never been repealed.

Attorney General’s Office,

Denver, Colo., June 5, 1893.
Hon. F. M. Goodykoontz, Auditor of State:

Dear Sir—In answer to a communication ad-
dressed to this office by Senator Turner in relation to
the legislative act approved April 16, 1891, the same
being amendatory of an act approved April 24, 1889,
entitled “An act to build a wagon road in Clear Creek
county, from a point near the mouth of Trail Run to
the Argo mine and terminate at the Ouida mine,” I
desire to say:

That section 3 of said legislative act of 1889, pro-
vides that “the governor, the state engineer and the
chairman of the board of county commissioners of
Clear Creek county, shall constitute a board for the
purpose of building said road.” The act of 1891, in
part, provides, “That if on making a survey and esti-
mate of the cost of construction of said road it is
found that the amount herein appropriated is not
sufficient to complete said road, then no part of the
appropriation herein provided for shall be used except
so much thereof as shall be necessary to pay for the
making of such survey and estimate, unless the board
of county commissioners, or some other responsible
party of said Clear Creek county, shall agree to fur-



STATE WAGON ROAD IN CLEAR CREEK COUNTY. I4I

nish the amount required in excess of this appropria-
tion, and shall furnish to this board satisfactory evi-
dence thati such money shall be forthcoming on de-
mand of such board or the contractor on the comple-
tion of said road.” The “internal improvement per-
manent fund” is a fund arising from the proceeds of
sales of state lands donated to the state for the con-
struction of “internal improvements.” The proposed
wagon road mentioned in said aet is an “internal im-
provement,” and the legislature in appropriating the
sum named in said act, exercised the direct powers
conferred upon them for the purpose by the terms of
the congressional grant. The legislature constituted
the governor, the state engineer and the chairman of
the board of county commissioners, a board for the
purpose named and vested in them ample powers to
carry out the legislative direction. The powers of the
said board are restricted to the purpose only, but the
execution thereof is made dependent upon the suf-
ficiency of the appropriation to complete the road, or
in case the appropriation is insufficient, that the
board of county commisionsers of Clear Creek county,
or “some other responsible party” of said county, shall
furnish the amount required in excess of the appro-
priation. The state engineer has reported or certified,
if I am correctly informed, that the amount appro-
priated is insufficient to complete said road. The re-
port of the state engineer, if any such was made, can
only form a basis upon which may be predicated defi-
nite action on the part of said board of construction.
The state engineer is only a member of said board,
and if he made the survey and estimate of the cost of
construction of said road by order of said board, or by
virtue of his office, his report thereof must be to the
board for its information and action. It appears from
the information furnished this office, that said board
has never officially acted upon the report of the state
engineer, and that said appropriation remains as a
credit on the books of the state treasurer for the con-
struction of said road. The state auditor and state
treasurer have never been notified officially by said
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board that said appropriation is insufficient. The leg-
ixlative act making the appropriation does not by
limitation fix the time within which the road must
be completed, or the appropriation expended. The
statute making the appropriation has never been re-
pealed. In my opinion, to defeat the appropriation,
the legislative act must be repealed, or the board of
construetion, in its official capacity, must certify to
the sxtate treasurer the insufficieney of the appropria-
tion, whereupon it would become the duty of the state
treasurer to turn the appropriation back into the in-
ternal improvement permanent fund and close the ac-
count.

Upon the facts presented, and by reason of the
exixting statute, I am of the opinion, that the state
auditor should issue and the state treasurer pay war-
rants against said appropriation upon proper vouch-
ers being filed, together with satisfactory evidence
that the board of county commissioners, or some other
respensible party of Clear Creek county has agreed to
furnish the amount required in excess of the appropri-
ation, and that such moneyv shall be forthcoming on
demand of such board or the contractor on the com-
pletion of said road.

Yours truly,
EUGENE EXNGLEY,
Attornev General.

IN RE APPROPRIATIONS BY STATE MILITARY
BOARD.

1. The act of 1893 directs the auditor and treasurer to trans-
fer upon the books of their respective offices the unexpended bal-
ance xranding to the credit of the military poll fund. to the credit
of the general revenue fund of the state for the vear 1893.
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2. The *“unexpended balance” referred to by the statute
means a balance ascertained by adding to the amount which the
treasurer’s books show has been actually paid out. to the sums
appropriated by the board (but not actually paid out) and sub-
tracting the sum from the entire military fund.

Attorney General’s Office,
Denver, Colo., July 6, 1893,
Gen.T. .J. Tarsney, Adjutant General:

Sir——In reply to your letter of the 6th inst., I
submit the following:

The act of 1893 directs the auditor and treasurer
to transfer upon the books of their respective offices
the unexpended balances standing to the credit of the
military poll fund to the credit of the general revenue
fund of the state for the year 1893. This act took ef-
fect July 5, 1893. By the “unexpended balance” re-
ferred to, the legislature could not have meant the
balance left after deducting only the amount of war-
rants that will have been actually paid by the treas-
urer on July 5. On July 5 some warrants which had
heretofore been lawfully issued by the auditor may
not have been actually presented to the treasurer,
and if, on that day, the treasurer and auditor should
transfer the actual cash balance remaining to the
credit of the military poll fund to the general fund,
an injury would be worked on the holders of these
outstanding unpaid warrants.

Nor is this all. The legislature must be pre-
sumed to have had in view the fact, that in the in-
terval between April 5, when the act was passed, and
July 5, when it took effect, the military board would
necessarily transact some business that would re-
quire the expenditure of monev—and that this ex-
penditure would ensue upon the performance of con-
tracts made by the board with persons for the fur-
nishing of supplies, etc., to the different branches of
the military establishment. These contracts mav
have not been fully completed on July 5. Contractors
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may have undergone great expense in carrying out
their contracts with the board made before the 5th
of July. This expense is undertaken by the contract-
ors with the express or implied agreement on the part
of the board that they shall be reimbursed from the
fund set apart for that purpose, which fund is com-
posed of the monevs collected as military poll tax. To
meet the obligations of these contracts, it is custo-
mary for the military board to set aside an amount
commensurate with the same. This is done by an
order made to that effect entered in the minutes of
the board.

This, as I take it, is an appropriation of so much
money made by the board, and the action of the board
in the premises, being in the discharge of their lawful
duty, ought to be protected.

In order, however, that the auditor and treasurer
may be justified in retaining to the credit of the mili-
tary poll fund, the amount of the appropriations made
by the board, as last mentioned, the board ought to
lodge in their offices a certified copy of the order of
appropriation. If this has been done they will then
treat the moneys so appropriated by the board as
being money “expended,” and then will transfer any
balance to the general fund. In other words, the “un-
expended balance” referred to by the statute, means,
a balance ascertained by adding to the amount which
the treasurer’s books show has been actually paid
out, the sums appropriated by the board (but not act-
ually paid out) and subtracting the sum from the en-
tire military fund.

EUGENE EXNGLEY,
Attorney General.
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IN RE SALE FOR TAXES OF STATE REFORMA-
TORY LANDS. .

1. The state cannot be subjected to the jurisdiction of the
courts, nor be compelled to defend in them.

2. When the title of lands of the state reformatory became
vested in the state, any claim or lien the state might have held
against said land on account of taxes was thereby absolved and
fully relinquished. The land is no longer accountable for a tax,
and any proceeding that aims to make it responsible therefor is
nugatory and ineffective.

Attorney General’s Office,
Denver, Colo., June 7, 1893.

Hon. W. J. Dean, Member ITouse Representatives,
Buena Vista, Colo.:

Dear Sir—In reply to your communication of re-
cent date relative to the land belonging to the state
reformatory, and the sale thereof for taxes, would
say, that in my opinion such sale was invalid and a
tax deed granted in pursuance thereof is null and
void.

Taxes are levied for the support of the govern-
ment, for the administration of the laws, and as the
means of continuing in operation the various legiti-
mate functions of the state. A tax is not a debt in
the ordinary sense of the word. The state may dis-
train and sell property for a tax, if not paid when de-
manded, without first obtaining a judgment, and as
between it and creditors of the person owing the tax,
the state is entitled to a preference. The claim of the
government upon the citizen for the payment of taxes
is paramount to all other claims and liens against
his property.

Black on Tax Titles, Sec. 2.
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A tax upon land is a claim made upon land that
inures to the benefit of the public; by statutory enact-
ment it may be constituted a lien upon the land for
the benefit of the state, and when delinquent the land
may be sold by the state for the purpose of satisfying
such lien.

The state may, if it sees fit, subject its property
and the property owned by its municipal divisions to
taxation in common with other property within its
territory. But inasmuch as taxation of public prop-
erty would mnecessarily involve other taxation,
for the payment of the taxes so laid, and
thus the public would be taxing itself in
order to raise money to pay over to itself.
the inference of law is that the general language of
statutes prescribing the property which shall be tax-
able is not applicable to the property of the state or
its municipalities. * * * * Hence the courts can
acquire no jurisdiction over the rights or interests of
the state land in proceedings to enforce the collection
of taxes.

Black on Tax Titles, Sec. 43.

In Colorado lands owned by the state are ex-
pressly exempt from taxation by the constitution and
by statute.

Colo. Const., Sec. 4.
Mills’ Ann. Stats., Sec. 3766.

Title to such lands in the state either directly
or through municipalities, or such agencies as it may
create for that purpose, for the use and benefit of all
its citizens. The rights or interests of the state in
land are not subject to the provisions of the laws for
the assessment and collection of taxes.

The state cannot be subjected to the jurisdiction
of the courts, nor be compelled to defend in them.

Sanborn vs. Minneapolis, 35 Minn., 314.

In view of the above, it necessarily follows, that
in the case of the state reformatoryv lands when the
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title thereof became vested in the state, any claim or
lien the state might have held against said land on ac-
count of taxes was thereby absolved and fully relin-
quished. It would be absurd for the state to proceed
to sell its own lands.

The land is no longer accountable for the tax,
and amy proceeding that aims to make it responsible
for a tax is nugatory and ineffective. If any taxes
upon said land were due and unpaid at the time the
same was deeded to the state, the grantor may be held
responsible in a proper action, but the land itself is
released, for and during the time the title remains in
the state.

 Respectfully,
EUGENE ENGLEY,
Attorney General.

IN RE APPOINTMENT OF SUPERINTENDENT
OF MUTE AND BLIND INSTITUTE.

The appointment of Dr. Gillett was regular, and the appoint-
ment of another person to the position of superintendent, with-
out a legal removal of Dr. Gillett, would be a breach of contract.

Attorney (General’s Office,
Denver, Colo., June 8, 1893.

To the Honorable, The President of the Board of

Trustees of the Institute for the Mute and Blind:

Sir—In response to a question of the board of
this date, I submit the following:

The minutes of the board show that on the 14th
day of April, 1885, by-laws were adopted by the board
for their government, and the same are now in force.
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The second by-law reads as follows: “It shall be
the duty of the secretary of the board to notify the
officers of their appointment, and the duty of the of-
ficers so notified to inform the secretary in writing
whether or not they accept the same. Any one not so
accepting the position offered within one month after
the notification shall be regarded as rejecting it.”

On April 6,1893, the board, after an informal bal-
lot, telegraphed Dr. Gillett, at Jacksonville, Illinois,
inquiring if he would accept the position of superin-
tendent. He replied in the affirmative. The board
then proceeded to hold an election for superintendent,
on the day following. Dr. Gillett has not since in-
formed the secretary in writing of his acceptance. He
has, however, been present at two meetings of the
board—one on April 26 and one on April 20, at which
he outlined the plan of action he intended to pursue
in his management of the institution; which sugges-
tions were approved by the board, and a resolution to
that effect spread on the minutes.

In my opinion, these last proceedings amounted
to an agreement to waive a formal written acceptance
by Dr. Gillett.

It being conceded that Dr. Gillett had been duly
elected or rather appointed, for an election by your
body is in legal effect an appointment—the appoint-
ing power for the ensuing term has been exhausted—
and in case you should appoint any other person to
the office of superintendent without a legal removal
of Dr. Gillett, it would at least amount to a breach of
contract.

Respectfully,
EUGENH ENGLEY,
Attorney General.
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IN RE SUPERINTENDENT OF THE INSTITUTE
FOR THE EDUCATION OF THE MUTE AND
BLIND.

In order to remove an officer duly elected or appointed, having
qualified and been inducted into office, there must be an investi-
gation, with due notice to the officer of the time and place of
such investigation, and the charges preferred against him.

Attorney General’s Office,
Denver, Colo., June 9, 1893.

To the Honorable, The President of the Board of
Trustees of the Institute for the Mute and Blind:

Sir—In regard to your inquiry as to the power ot
your board to annul its action on April last in the
election of P. G. Gillett, as superintendent, and in
declaring the office vacant or open to election for the
coming term, and to elect another person to said
office, I submit the following:

I have already found that the appointment of
Gillett was complete. In case of Alderman of
Denver vs. Darrow, 8 Colo., 460, the court say: “It
cannot be claimed * * * <that one who had been
duly elected, duly qualified and duly inducted into
office as an alderman, could be summarily removed
by resolution upon a charge of disqualification with-
out notice, without having am investigation of any
kind. The contrary * * * in our judgment, is in
keeping with the majority of authorities upon this
question.”

In Throop on Public Officers, p. 394, we find this
language: “It is well settled, that when the remov-
ing officer or body is vested with a discretion in a par-
ticular case, the courts will not interfere with the ex-
ercise of that discretion.”
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In 59 Maryland, 283, it was held that where the
sole power to determine whether a cause for the re-
moval of an officer had occurred, and the matter vest-
ed in their own discretion and judgment, the exercise
of their discretion could not be reviewed by an ap-
peal—that mandamus will not lie where the power
of removal depends upon the exercise of personal
judgment, even if it was exercised maliciously or dis-
honestly.”

Throop on Public Offices, sec. 396, sayvs “that
where a statute gives a power of removal ‘for cause’
without any specification of the causes, this power is
of a discretionary and judicial nature; and unless the
statute otherwise specially provides, the exercise
thereof cannot be reviewed by any other tribunal,
with respect either to the cause or to its sufficiency
or existenece, or otherwise.

People vs. Stout, 11 Abb. Prac. R, 17.
19 Howard Pr. 171.
35 Barb. 254.

And in the same connection the author says “un-
der similar statutory provisions, and even in some
casex where the statute specifies the causes of remov-
al, it has been ruled in other American decisions, that
the removing authority is the sole and exclusive judge
of the cause and the sufficiency thereof; and that the
courts cannot review its decision in any case where it
had jurisdiction” (citing many authorities.) But all,
or nearly all; of these cases were decided and these
doctrines held upon the theory that a notice had been
given to the alleged delinquent officer. There is a
great difference between the principle that denies a
court the power to review the action of a board in dis-
charging a discretionary function, and the principle
that an officer can be removed by the board without
notice. I believe that there is no difference in prin-
ciple between the case of an officer who has been act-
ually inducted into office and that of one who has
been regularly appointed. and has accepted the ap-
pointment to an office, but has not yet qualified.
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Throop says: “Where the appointment * * *
is complete and a removal can be made only for cause,
a resolution rescinding the appointment does not af-
fect a removal, nor affect in any manner the rights of
the person appointed.

Throop Public Officers, sec. 349.

If Gillett then stands with reference to the office
of superintendent, in the same attitude, in a legal
point of view, as if he had qualified and been inducted
therein, he must have notice of the action of the board
in discharging him—if it can be given him—and of
the notice of the investigation about to be had, which
must be had upon charges of which he should be ap-
prised. If, after notifying him, the board should in-
vestigate these charges and find them true and re-
move him, I believe their action in the premises will
not be reviewed. But the board, once having found
Grillett to be a fit person, a reversal of that judgment
ought to be based on an investigation with notice to
him.

EUGENE ENGLEY,
Attorney General.

IN RE APPOINTMENT OF MEMBERS OF THE
BOARD OF TRUSTEES OF THE STATE NOR-
MAL SCHOOL,

1. Under section 8, article V., of the state constitution, “no
senator or representative shall, during the time for which he shall
have been eclected, be appointed to any civil office under this
state, * * * *x »

2. In general a strict construction of constitutional provis-
ions iz the safe and reasonable rule. The clause of the constitu-
tional provision in questiton is specific in pointing out, by the
use of descriptive official appellations, the persons against whom
the inhibition runs. as, a “senator” or a ‘representative.”

3. The words “during the time for which he shall have been
elected” clearly measure the limitation as to the period of time
within which the inhibition runs. The inhibition embraces not.
only “civil offices under the state” that are established by the
constitution, but those created by statute.
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4. In general a “civil office” (officium civiles, pertaining to
a state, city, ete.) is a public position or station conferred by the
apppointment of government and embracing the ideas of tenure,
duration, emoluments and duties. It is a grant and possession
of sovereign power, and the cxercise of such power within the
limmits prescribed by law which c¢reates the office constitutes the
discharge of the duties of the office.

o9. The courts have made a clear and well grounded distine-
tion between ecivil offices under a state and offices pertaining to
municipal, quasi municipal and other public corporations. A
municipal or public officer may be appointed by the governor
and the office to which he is appointed not be a civil office under
the state.

G. It is clear that membership on the board of trustees of the
state normal school is by the statute put on the same footing
as membership on the governing body of a municipal corpora-
tion; it is a corporate office; an office in a municipal corporation
by the very letter of its charter. The corporate body is charged
with no direct functions of the state government. In it are re-
posed none of the immediate powers of state government.

Attorney General’s Office,
Denver, Colo., June 9, 1893.
Hon. Davis H. Waite, Governor of Colorado:

Dear Sir—I am in receipt of your communica-
tion of recent date, in which you request an opinion
from this department, relative to the legality of the
appointment of James W. McCreery and J. R. Flick-
inger as members of the board of trustees of the state
normal school. Your inquiry, as formulated, is:

Were the appointments in question inhibited by
section 8, of article 5, of the constitution of the state
of Colorado?

McCreery and Flickinger were members of the
eighth general assembly, the former as a senator and
the latter as a representative, at the time Governor
Routt appointed and the senate confirmed them, to
the positions in question, on the 4th day of April,
1891.

Said section 8, article 5, of the constitution, is as
follows:

“Sec. 8. No senator or representative shall, dur-
ing the time for which he shall have been elected, be
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appointed to any civil office under this state; and no
member of congress, or other person holding any of-
fice (except of attorney at law, notary public, or in the
militia) under the United States or this state, shall be
a member of either house during his continuance in
office.”

It is apparant at a glance that the first clause of
the provision quoted is alone applicable to the matter
under consideration, the latter part of the paragraph
following the semicolon having no relevancy to this
inquiry. The provision is inhibitory. It contains a
prohibition within a limitation.

The prohibition in said clause embraces the mem-
bers of two legislative bodies constituting a “general
assembly” as a co-ordinate and separate branch of the
state government. The language employed to desig-
nate these members of the legislative department is
descriptive of the official character of the incumbents,
and it cannot be enlarged so as to include any of the
other state officers. In general a strict construction
of constitutional provisions is the safe and reasonable
rule. (7 Ind., 44). The “general assembly” is divided
into two houses, the upper and less numerous body
called a “senate,” and the lower and more numerous
body known as the “house of representatives.” The
clause of the constitutional provision in question is
specific in pointing out, by the use of descriptive of-
ficial appellations, the words being descriptio per-
sonae, the persons against whom the inhibition runs,
as, a “senator” or a “representative.” As stated, the
words employed in a descriptive sense designating a
member of one body of the legislature as a “senator,”
and a member of the other branch as a “representa-
tive” excludes by implication all other state officers.
The maxim, expressio unis est exclusio alterius, is
not yet dead. .

Proceeding with the analysis of this clause of
the constitutional provision, the words, “during the
time for which he shall have been elected” clearly
measure the limitation as to the period of time within
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which the inhibition runs. The time for which sena-
tors and representatives are elected ix fixed by the
provisions of section 3, of article 5, of the constitution
as follows: “Senators shall be elected for the term of
four years, except as herein provided, and representa-
tives for the term of two years.”” The exception re-
ferred to in the last quoted provision relates to the
classification of senators at the first session of the
first general assembly. The inhibition runs, there-
fore, during a period of four years as to senators (two
vears where there is a short term) and two years as
to representatives. Nor can this inhibition as to time
be avoided by the resignation of a senator or a repre-
sentative, and the reason therefor is well founded in
the fundamental law which expresses a salutary de-
sign on the part of its framers. The inhibition em-
braces not only “civil offices under the state” that are
established by the constitution, but those created by
statute. Many weighty reasons impelled the consti-
tutional convention to incorporate thix inhibition as
to time in the organic law, one of which undoubtedly
was to prevent senators and representatives from be-
ing appointed to statutory civil offices under the
state, in the creation of which they took part and
might become personally interested in reaping the
emoluments thereof.

The time during which, and the particular legis-
lative members against whom the prohibition runs,
being accurately measured and described by and in
the language of the clause so far analyzed, it is nec-
essary, for the purposes of thix opinion, to seek the in-
tendment of the constitutional convention in the use
of the words, “be appointed to any civil office under
the state.” It will be noticed that this constitutional
provision only prohibits a “senator” or a “representa-
tive” from being appointed to a “civil office under this
state,” not his election thereto.

Carpenter vs. The People, & ("olo., 129.

What meaning has the words “any civil office un-
der this state,” in the relation of language in this con-
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-stitutional provision? What is a “civil office under
this state?” The true answer to this inquiry must
be the solution of the question as to whether a trustee
of the state normal school is an incumbent of a “civil
office under this state.” The relation and significance
of the word “under” as here used, denotes something
that is superior and involves the idea of subjection or
subordination. In general, a “civil office” (officium
civilis, pertaining to a state, city, ete.), is a public po-
sition or station conferred by the appointment of
government, and embracing the ideas of tenure, dura-
tion, emoluments, and duties. (U. 8. vs. Hartwell, 6
Wall.,, 385-393, 9 Colo., 629). It is a gramt and pos-
session of sovereign power, and the exercise of such
power within the limts prescribed by law which cre-
ates the office constitutes the discharge of the duties
of the office. (Opinion of Judges, 3 Me., 481; Shelby
vs. Aleorn, 36 Miss., 273; 72 Am. Dec., 169). But the
term “civil office” as used in this provision of our con-
stitution is given a restricted application and relates
alone to the “state” government. We must look at the
intent of the provision, and so ascertain the meaning
of the words used, and who are aimed at. The words,
“civil office” relate to a permanent public trust to be
exercised in behalf of government and not to a merely
transient, occasional or incidental employment. A
civil office is an employment, but every employment
for the state may not be an office. An emplovment
for a special and single object in which there is no
enduring element; or an agency, the duties of which
when completed, though vears mayv be required for
their performance, is not an office, but a mere employ-
ment. To the latter class belong the state capitol
commissioners and the board of world’s fair mama-
gers of Colorado. The appointment of Senator Mc-
Kinley to the latter board was legal and not an inva-
sion of the constitutional provision under considera-
tion. Nor does the constitution prohibit the employ-
ment of a “senator” or a “representative” in any of the
departments of state where such employment is not a
civil office established byv the constitution or created
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by statute. For illustration, Representative Thomas
is a mere employe and not an incumbent of an office
in this department.

Recurring again to what constitutes a ¢ivil office
under the state, it was held in Britton vs. Steber et al.
62 Mo., 370, that the mayor of the City of St. Louis
was not an officer under the state, within the meaning
of section 15, article IV, of the constitution of Mis-
souri, which provides that, “No senator or representa-
tive shall, during the term for which he shall have
been elected, be appointed to any civil office under
this state,” etc. The cases of the People vs. Provines,
34 Cal., 520, and Santo vs. The State, 2 Towa 165 and
220, are to the same effect, upon constitutional pro-
visions similar to our own. The supreme court of
Colorado say: “These authorities are in point and
we have no reason to doubt their soundness.” The
same doctrine is enunciated in State of Delaware vs.
Wilmington City Council, 3 Harrington, 294, and
OCommonwealth vs. Dallas, 3 Yeates R., 303, 314. The
courts have made a clear and well grounded distinc-
tion between civil offices under a state and offices per-
taining to municipal, quasi municipal and other pub-
lic corporations. In the case of the People vs. Pro-
vines, already noticed, the courts say: “We under-
stand the constitution to have been formed for the
purpose of establishing a state government; and we
here use the term “state government” in contradis-
tinction to local, or to county and municipal govern-
ments.” :

There is a recognized distinction between state
officers, whose duties concern the state at large, or
the general public, and officers of public corporations,
whose functions relate exclusively to the particular
corporation. It is true that there is a lodgement by
delegation of some portion of the sovereignty of the
state in municipal and other public corporations, but
in the exercise of powers conferred the separation is
sufficiently distinct. As respects the state such cor-
poration is an imperium in imperio. The method of



APPOINTMENT TRUSTEES STATE NORMAL SCHOOL. 157

appointment to, in no manner affects the status of
the office. A municipal or public officer may be ap-
pointed by the governor and the office to which he is
appointed not be a civil office under the state. The
members of the boards of public works and fire and
police of the city of Denver are officers of that munici-
pality, though appointed by the governor, and not in-
cumbents of civil offices under the state. The method
of appointment is a mere incident of the legislative
regulation of the corporate government and not the
performance of an executive function by the governor
granted him by the constitution. (Regents of the Uni-
versity of Maryland vs. Williams, 9 Gill and Johnson,
365). The governor is invested with power to appoint
notaries public and to fill vacancies in boards of coun-
ty commissioners, but it cannot be seriously contend-
ed that these are state offices. Our constitution dis-
tinguishes between a civil office under the state and a
municipal or corporate office. Art. XII, sec. 1, pro-
vides: “Every person holding any civil office under
the state, or in any municipality,” etc. Art. XIV, Sec.
12, declares: “The general assembly shall provide for
the election or appointment of such other county,
township, precinct, or other municipal office as pub-
lic convenience may require.” The general principle
seems to be established that membership in the gov-
erning board of a municipal corporation, a quasi mu-
nicipal corporation, or any corporation created for
purposes which are subservient to the public good, is
a corporate office, and not a civil office under the state
within the meaning of the constitutional provision
under discussion.

Keeping in view the distinctions hereinbefore
elucidated, it will now be necessary to specially con-
sider so much of the statute creating the governing
body of the state normal school as is applicable to this
inquiry.

Sec. 1, in part, provides: “That a donation shall
be made of a site for said state normal school, con-
sisting of forty acres of land, with a building erected
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thereon according to plans and specifications fur-
nished by the state board of education, and to cost not
less than twenty-five thousand dollars, ten thousand
dollars of whiclt shall be paid by the state as herein-
"after provided.”

Sec. 2, provides: “Naid schools shall be under the
control of a board of six trustees; the said board shall
be and is hereby declared a body corporate by the
name and style of “The trustees of the state normal
school,” and as such and by its said name may hold
property for the use of said school, be party to all
suits and contracts, and do all things thereto lawfully
appertaining, in like manner as municipal corpora-
tions of this state. The said trustees and their suec-
cessors in office shall have perpetual succession, shall
have a common seal, and may make by-laws and regu-
lations for the well ordering and government of the
said corporation and its business not repugnant to
the constitution and laws of the state.

Sec. 3, in part, provides: “The governor shall,
upon the approval of this act, appoint, by the advice
and with the conseunt of the senate, the six trustees
mentioned and provided in this act, two of whom
shall be appointed for the term of two years, two for
the term of four vears and two for the term of six
vears. Their terms of office shall begin from their
appointment and qualification, and shall continue for
the period for which they shall be so appointed, and
until their successors are appointed and qualified.
Every two years after the first appointment aforesaid
two trustees shall be appointed in like manner to suc-
ceed those whose terms are first thereafter to ex-
pire.”

By the provisions of section 4, the school is con-
stituted an integral part of the public school svstem
of the state. By the provisions of section 14, the
board of trustees are given power to receive, demand
and hold for the uses and purposes of said school
such money, lands or other property as mayv be do-
nated or devised for or thereto, and to apply the same,
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within the powers conferred by law, in such a manner
as shall best subserve the interests and objects of said
normal school.

The second section of the statute expressly cre-
ates a corporate body. This corporate body holds
property which it receives in part from private dona-
tions for the use of the school. If the state should
dissolve the corporation the real estate donated would
clearly revert to the donors and not to the state, since
it was donated not to the state, but to the corpora-
tion for educational purposes. This corporate body,
the statute expressly provides, may “do all things
thereto lawfully appertaining in like manner as mu-
nicipal corporations of the state.” It is clear that
membership of this body is by the statute put on the
same footing as membership in the governing body
of a municipal corporation; it is a corporate office—
an office in a quasi municipal corporation by the very
letter of its charter. This corporate body has per-
petual succession, a common seal, and may make by-
laws and regulations for the government of the cor-
poration. It is charged with no direct functions of
the state goverment; in it are reposed none of the
immediate powers of state government. The anal-
ogy to the board of directors of a school district
is almost perfect. A school district is an inte-
gral part of the school system of the state just
as the normal school is. It would be in the leg-
islative power to provide for the appointment of
members of such school districts boards, in such
manner as the legislature should see fit, unless
limited by some express constitutional provision. If
the legislature should provide that such an appoint-
ment, should be made by the governor, the member
would still be an officer of the school district, just as
members of the boards of fire and police and publie
works are officers of the city of Denver. The legisla-
ture might have provided that part of the board of
trustees of the normal school could have been ap-
pointed by the governor and the other part by the
donors.
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Hence, it follows, that the membership of ex-
Senator McCreery and ex-Representative Flickinger
in this board does not make them civil officers under
the state, but officers of the corporation managing
that particular school, and upon the same principle,
and by reason of the same distinction, that the mayor
of a city, the board of trustees of a town or the board
of directors of a school district are not civil officers
under the state, but officers of the city, town or school
district. It is my opinion, that the appointment by
Governor Routt of Senator McCreery and Representa-
tive Flickinger to the positions they now hold as mem-
bers of the board of trustees of the state normal school
was a legal appointment.

This opinion is in answer to the precise question
presented and extends no further, except by way of
illustration, than the scope of the inhibition con-
tained in the particular constitutional provision dis-
cussed. The power of removal for cause, lodged in
the hands of the governor by the constitution or par-
ticular statutes, is not here adverted to. This office
rendered an opinion sometime ago relative to the
power of appointment by the governor of Representa-
tives Calkins, Benton and Crowley to the offices of
state dairy commissioner, member of the state board
of pardons and member of the state board of horti-
culture (Laws 1893), respectively, in which it was
held that they are within said constitutional inhibi-
tion. It is sufficient to say that the last mentioned
offices are civil offices under the state, directly in-
volving the exercise of a portion of the sovereign
power of the state government, and are not offices
belonging or incident to a corporate body. The dis-
tinction ought to be apparent.

Owing to the press of official business, T have
been unable to auswer this inquiry sooner.,

EUGENE ENGLEY,
Attorney General.
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IN RE GUARANTEE AND ACCIDENT LLOYDS.

Our statute provides: “It shall be unlawful for any person,
company or corporation in this state” to do an insurance business
without being licensed by the superintendent of insurance; and
provides for a fine of five hundred dollars or imprisonment for
six months in the county jail, or both, for a violation of the pro-
visions of the section.

Attorney General’s Office,
Denver, Colo., June 12, 1893.

Hon. F. M. Goodykoontz, Auditor of State and Super-
intendent of Insurance:

Sir—1In reply to your letter of the 6th inst., in re
Guarantee and Accident Lloyds, I submiti the follow-
ing:

I understand from your letter that the institu-
tion named claims that it is not amenable to the laws
of this state, although doing business as insurers
therein,

I find from the circular or folder handed me, in
which the business of the concern is advertised, that
it expressly claims “The Lloyds” are not an associa-
tion or corporation, or even a co-partnership; they
neither have nor claim any corporate franchise or
license; they issue no stock or shares or negotiable
certificates of any kind; they are merely an aggrega-
tion of individuals doing business in their several
respective capacities as individuals, each one acting
by and through his attorneys, and no claim is made
of exemption from liability in respect to any of the
obligations for which an individual may be respon-
sible.”

This language indicates that this concern intends
to and does transact business in the state of Colo-
rado, but that, according to its peculiar organization,
it cannot be reached by the laws which it may choose

6
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to defy at pleasure; that it can meet its competitors
in a fair, open and honest market without incurring
the penalties prescribed by the law for carrying on
the business of insurance in a manner contrary to its
provisions, and without assuming the burdens which
all other insurance companies must carry, and this
simply because they claim they are not an entity rec-
ognized by the law.

It is hardly necessary to discuss the absurdity of
such a position.

Our statute provides that “it shall be unlawful
for any person, company or corporation in this state”
to do an insurance business without being licensed by
the superintendent of insurance.

Mills’ Ann. Stats., Sec. 2216,

And provides for a fine of five hundred dollars or
imprisonment for six months in the county jail, or
both, for a violation of the provisions of the section.

The persons issuing policies or taking premiums
for this nondescript concern violate this law, and I
recommend that you lay the matter before the district
attorney of the second judicial district, who will pros-
ecute the offenders.

Respectfully,

EUGENE ENGLEY,
Attorney General.

IN RE DUTIES OF WATER COMMISSIONER.

1. The only funection the county commissioners can discharge
in relation to the duties of water commissioners is to audit and
allow their statutory compensation. The county commissioners
have no supervision or control over the water commissioners in
‘his official capacity.

2. The time a water commissioner must devote to hix duties
ig his entire time. measured from the time he is called upon to
distribute water to the time when the necessities of irrigation
cease.
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3. When the account for services of the water commissioner
is presented to the county commissioners, in the absence of any
evidences of fraud, the county commissioners must presume that
ne has exercised due discretion in the performance of his duties
and allow the statutory compensation.

Attorney General’s Office,
Denver, Colo., June 13, 1893.

Hon. R. Q. Tenney, Water Commissioner, Fort Collins,
Colo.:

Dear Sir—I am in receipt of your communication
of date May 20, 1893, in which you say: “Your com-
munication (mine) of the 12th does not exactly cover
the point in question. Our county commissioners
seem to think that it is not necesary for me to be on
duty all the time, as the statute, Sec. 6, p. 8, 5th bien-
nial report state engineer, reads, “When such duties
are required”. Or, who is to be the judge of “when
such duties are required?”

In answer thereto, I desire to say, that if your
first communication had set out the precise inquiry
contained in that of the 20th ult., my opinion then
rendered, in a general way, would have been framed
so as to cover the point upon which it seems you de-
sire information.

All of the several sections of the legislative act
in question, and especially sections 2 and 6 thereof,
must be read and construed together to ascertain the
legislative intention. The water commissioner is re-
quired to perform certain duties by virtue of the pro-
visions of said section 6, and in the performance of
the statutory duties imposed the commissioner is su-
bordinate to the superintendent of irrigation, his im-
mediate superior officer, but in all cases the orders of
the state engineer are of ultimate and supreme force.
The board of county commissioners cannot interfere
with your official duties as water commissioner. They
cannot regulate these duties or measure the discharge
thereof as to time or limit or enlarge any of the stat-
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utory requirements. The only function the county
commissioners can discharge in relation thereto is to
audit and allow your statutory compensation. What
the county commissioners may think is necessary or
unnecessary in relation to the performance of vour
official duties cuts no figure. They have no super-
vision or control over you in your official capacity as
a water commissioner. Naid section 2, in part, reads:

¥ % % “Fach water commissioner shall keep a
just and itemized account of the time spent by him in
the duties of his office, and shall present a true copy
thereof, verified by oath, to the board of county com-
missioners of the county, in which his district may lie,
and said board of commissioners shall allow the same,

¥ * * If you have kept a “just and itemized ac-
count of the time spent” by you in the discharge of
your official duties, and a verified copy thereof is pre-
sented to the county commissioners, they must “al-
low” it, and it must be paid, provided there is an ap-
propriation from which it can be paid. Of course if
you did not perform any certain part of the services
alleged in the verified copy, thev would have the right
and it would be the duty to cut down the amount pro
tanto. So long as your services do not exceed the
statutory time and they were rendered in compliance
with the statute, the county commissioners cannot
complain or interfere.

Section 6 is couched in plain and determinate
language, 'and it regulates, to the extent of the re-
quirements therein set forth, your statutory duties.
The time of commencement of your duties is ex-
pressed by the words “after being called upon to dis-
tribute water.” It means, and by no interpolation of
words, but by proper construction of language “after
being called upon” by water consumers “to distribute
water,” or by the superintendent of irrigation or state
engineer. The time you shall devote to the discharge
of vour duties is vour “entire time” measured from
the time vou were called upon to distribute water to
the time when the necessitiex of irrigation cease, and



DUTIES OF WATER COMMISSIONER. 165

made dependent upon such duties being required.
The words “when such duties are required” lodge a
discretionary power in your hands, subordinate of
course to the supervisory control of the superintend-
ent of irrigation and state engineer. It is contem-
plated by the statute that you will only perform these
duties when required, and the requirement is pre-
dicated upon existing necessity and of which you are
supposed to be the judge, but subject, as suggested,
to the superior officers above named. As stated, the
county commissioners have no statutory control over
the manner or extent of performance of your official
duties. If the necessity existed and the services were
performed, that is all the law requires in that regard.
Of course if any question should arise upon your
itemized account before the county commissioners,
and it were shown affirmatively and satisfactorily
that you had put+in unnecessary time, they would be
warranted in disallowing it to that extent. But such
evidence must be clear and convincing so as to raise
a presumption of fraud in the account—otherwise,
the commissioners must presume that you have exer-
cised due discretion in the performance of vour du-
ties and allow the statutory compensation.

In so far as the balance of your communication
is concerned with reference to the “law” of the state
engineer, as printed in his biennial report, I have this
to say: I have always found it unprofitable and a
waste of time to discuss “law” with people who are
not lawyers.

Yours truly,

EUGENE ENGLEY,
Attorney General.



166 PENITENTIARY PERMANENT AND INCOME FUNDS.

IN RE PENITENTIARY PERMANENT FUND
AND PENITENTIARY INCOME FUND.

1. The penitentiary permanent fund arises from the proceeds
of sales of land donated to the state by congress by virtue of the
provisions of section 9 of the enabling act. The penitentiary
income fund arises from interest derived from the penitentiary
permanent fund. So far as the purpose for which they may be
used is concerned, both funds are practically the same.

2. The state reformatory. located at Buena Vista, is a hranch
of the state penitentiary, situated at Canon City, (‘olorado, and
as such, in =0 far as the purpose of the grant is concerned, can
be considered as a part of the latter institution.

3.  The legislature. by the enactment of “Senate Bijll No.

366" excecded the powers conferred upon it Dy the enabling act,
and the appropriations therein provided for the purchase of
“tools,” “supplies” and *“‘furnishing” of the character named, are
void. But the other provisions of the act are valid as the valid
and invalid parts of the act are separable.

Attorney General’s Office,
Denver, Colo., June 14, 1893.
Hon. F. M. Goodykoontz, State Auditor:

Dear Sir—In answer to the questions contained
in your communication of the 23d ult., relative to the
provisions of Senate Bill No. 366, as to whether the
funds therein named can be used for the designated
purposes, I desire to say:

That the penitentiary permanent fund arises
from the proceeds of sales of land donated to the state
by congress by virtue of thesprovisions of section 9,
of the “Enabling Act.” The penitentiary income fund
arises from interest derived from the penitentiary
permanent fund. So far as the purpose for which
they may be used is concerned, both funds are practi-
cally the same.

Said section 9, of the enabling act reads:

“Sec. 9. That fifty other entire sections of land
as aforesaid, to be selected and located and with the
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approval as aforesaid, in legal subdivisions as afore-
said, shall be, and they are hereby granted, to said
state for the purpose of erecting a suitable building
for a penitentiary or state prison in the manner afore-
said.”

The provisions of Senate Bill No. 366 are as fol-
lows:

“Section 1. That for the purpose of erecting and
furnishing a, cell house at the state reformatory lo-
cated at Buena Vista, Colorado, there is hereby ap-
propriated out of any moneys belonging to the peni-
tentiary permanent fund, the sum of twenty thousand
($20,000) dollars.”

“Section 2. That for the purpose of erecting and
furnishing a workshop at said reformatory, there is
hereby appropriated out of any moneys in the state
treasury belonging to the penitentiary permanent
fund not otherwise appropriated, the sum of fifteen
thousand ($15,000) dollars.”

“Section 3. That for the purpose of erecting and
furnishing a house for the warden at said reforma-
tory, there is hereby appropriated out of any moneys
in the state treasury belonging to the penitentiary
permanent fund, not otherwise appropriated, the sum
of four thousand three hundred and seventy-four and
38-100 ($4,374.38) dollars.”

“Section 4. That for the purpose of purchasing
machinery, tools and supplies for said workshop aft
said reformatory, there is hereby appropriated out of
any moneys in the state treasury bcelonging to the
penitentiary income fund, not otherwise appropri-
ated, the sum of ten thousand ($10,000) doliars.”

“Section 5. That said appropriations shall be
used exclusively for the purposes aforesaid and the
warden is hereby required to open and keep account
with each item of the appropriation, and the auditor
is hereby authorized to. draw warrants for the pay-
ment of the same upon vouchers certified by the pres-
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ident of the board of commissioners and attested by
the secretary thereof.”

The state reformatory located, at Buena Vista,
is a branch of the state penitentiary, situate at Canon
City, Colorado, and as such, insofar as the purpose of
the grant is concerned, can be considered as a part of
the latter institution. The object of the grant is the
“erecting a suitable building for a penitentiary or
state prison.” A cell house, a house for the warden
and a workshop being accessory to and a necessary
part of the institution are within the purpose of the
grant, as they are of a permanent character. Machin-
ery, if affixed to the building, is to be considered a
permanent fixture, is also within the purpose of the
grant, but tools, and supplies are not. If by the word
“furnishing” personal and floating property, such as
chairs, tables, carpets, etc., is meant, it is not within
the purpose of the grant, but a perversion thereof.
The appropriations insofar as the purchase of tools,
supplies, and furnishings not accessory to the build-
ings, are invalid, as such articles are of a chattel char-
acter and not of a permanent nature and accessory
to the buildings. The legislature as the trustee of
the congressional donation or the instrumentality by
which the purpose of the grant is to be carried into
those contemplated in the provisions of said enabling
act. If a surplus were to exist in these funds after the
“erecting a suitable building for a penitentiary or
effect cannot divert said funds to other uses than
state prison” and the legislature should treat it as a
surplus by the use of appropriate words in a legisla-
tive act, such surplus, it is probable, could be appro-
priated to other purposes connected with the peni-
tentiary than the erection of a “suitable building.”

It is my opinion that the legislature exceeded the
powers conferred upon it by the enabling act, and that
said appropriations for the purchase of “tools,” “sup-
plies,” and “furnishing” of the character named, are
void. But the other provisions of the act are valid and
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warrants should be issued in accordance therewith,
the valid and invalid parts of the statute being sep-
arable.

Yours truly,

EUGENE ENGLEY,
Attorney General.

IN RE RAILWAY OFFICIALS’ AND EMPLOYES’
ACCIDENT ASSOCIATION.

When it appears to the superintendent of insurance, from the
report of the person appointed by him, or other satistactory evi-
dence, that the affairs of any company doing business in this
state are in an unsound condition, he should revoke the authority
granted to such company to do business in this state.

Attorney General’s Office,
Denver, Colo., June 13, 1893.
Hon. F. M. Goodykoontz, Auditor of State and Super-
intendent of Insurance:

Sir—In response to your letter of 3d ult., with
reference to the Railway Official and Employes’ Acci-
dent Association, I submit the following:

Section 2211, Mills’ Ann. Stats., says that “when
it appears to the superintendent of insurance from
the report of the person appointed by him or other
satisfactory evidence, that the affairs of any com-
pany doing business in this state are in an unsound
condition, he shall revoke the authority granted to
such company to do business in this state,” etc., ete.

The preceding section (2210) provides that “the
circulation of any statement, printed or written,
which is untrue, or which tends to create in the pub-
lic mind a false impression regarding the business
responsibility of any company, shall be wsufficient
cause for official investigation by the superintendent,
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and if it appears to him, on investigation, that such
deception was maliciously practiced, he may, in his
discretion, revoke the license of the company so of-
fending.”

Nection 2240, Id., requires the superintendent of
insurance to report the facts to the attorney general
in cases where any corporation doing business in this
state has exceeded its powers or failed to comply with
any provision of law or is conducting business fraud-
ulently and that officer shall applv to the district
court for an injunction restraining such corporation
from the further prosecution of the business.

Under these provisions of the law and the facts
and papers submitted by you, I recommend that you
visit this corporation, call the attention of the offi-
cers to the apparent violation of their cnarter, give
them an opportunity to explain the same, if possible,
and to show cause why they should not be proceeded
against by the attorney general. If theyv are recalci-
trant, and do not place themselves in a proper light,
you are requested to report the fact to this office.

Respectfully,
EUGENE ENGLEY,
Attorney General.

IN RE APPORTIONMENT OF SCHOOL FUNDS.

In determining the residence for the purpose of taking school
census, it matters not where the unmarried person of school age
may be whose parents or guardian lives in the state, the residence
of such person is fixed by the bona fide residence of the parent
or guardian. and this must be determined by the census enumera-
tor.

Attorney General’s Office,
Denver, Colo., June 23, 1893.
Hon. J. I'. Murray, Superintendent Publie Instruc-
tion:
Dear Sir—In reply to the communication of Hon.
James Condit, submitted to this office by yvou, would
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say, that the language of “section 55”7 sufficiently re-
veals the “spirit and intent” thereof, and any attempt
to further analyze it would be superfluous.

The portion of the section referred to is as fol-
lows: “The residence of any unmarried person of
school age shall, in all cases, be held to be identical
with the bona fide residence of the parent or guardian
of such person, providing that such parent or guard-
ian be a resident of the state.”

Mill¢’ Ann. Stats., Sec. 4018,

In determining the residence then for the purpose
of taking school census, it matters not where the un-
married person of school age may be whose parent or
guardian lives in the state, the residence of such per-
son is fixed by the bona fide residence of the parent or
guardian, and thus must be determined by the census
enumerator.

Yours truly,
EUGENE ENGLEY,
Attorney General.

IN RE TAX SALES.

1. The eoumty commissioners have mo authority to make an
order governing the publication of notice of the delinquent tax
list contrary to the provisions of the law contained in section
3883, Mills’ Annotated Statutes.

2. In the absence of any agreement as to price, it iz discre-
tionary with county commissioners what compensation shall be
allowed the publisher for printing the delinquent tax list, but
such discretion must be reasonably cxercised.

Attorney General’s Office,
Denver, Colo., July 25, 1893.
Hon. Wm. Williams, County Commissioner Baca
County, Springfield, Colo.:
Dear Sir—In reply to your communication of
recent date, relative to the publication of notice of
tax sales by the county treasurer, would say:
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Section 3883, Mills’ Ann. Stats., provides as fol-
fows:

“The treasurer shall give notice of the sale of real
property by the publication thereof once a week for
not less than four weeks in a newspaper in his county,
if there be one, and additionally in all counties of the
first-class in a German newspaper, if there be one, the
first of which publications shall be at least four
weeks before the day of sale; and by a written or
printed notice posted in a conspicuous place on or
near the outer door of the office or building com-
monly used as the office of the treasurer, for not less
than four weeks before the sale; and if there be no
newspaper published in the county, the like notice
shall be given by posting one written notice the above
length of time in each election precinct in which any
land to be sold is situate, and one on or near the door
of the treasurer’s office, as above provided.”

Section 3835, Id., provides for the payment of
publishing delinquent tax list as follows:

“The board of county commissioners, at their
first meeting in July, shall allow the amount agreed
upon, or if no agreement has been made, shall make
a reasonable allowance to the publisher for printing
the delinquent tax list.”

In view of the foregoing, it is my opinion that
county treasurers must comply with the directions
contained in section 3883, supra, in publixhing the
delinquent tax list, and if only one paper is published
in the county, the same must be published in said
paper as directed. Any order of the county commis-
sioners contrary to the provisions of said section
3883 would not only be null and void as to such notice,
but would also vitiate all sales conducted thereunder.

By section 3835, 1d., it will be seen that in the ab-
sence of any agreement as to price, it is discretionary
with the county comimissioners what compensation
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shall be allowed the publisher for printing the de-
linquent tax list, but such discretion must be reason-
ably exercised.
Very truly,
EUGENE ENGLEY,
Attorney General.

IN RE APPORTIONMENT OF SCHOOL FUND TO
STATE NORMAL SCHOOL.

For the purpose of apportionment the state normal school
must be considered 2 separate district and is entitled to receive
its share per capita of the state school fund. Any county in the
state having pupils of school age in attendance at the state nor-
mal school, must be charged with the amount per ecapita that
such county would be entitled to receive on account of such
pupils, and said amount must be credited to the state normal
school fund.

Attorney General’s Office,
Denver, Colo., June 28, 1893,

Hon. J. F. Murray, State Superintendent of Public
Instruetion:

Dear Sir—In answer to your communication of
recent date would say:

Section 4121, Mills’ Ann. Stats., provides as fol-
lows: “Said normal school is hereby constituted an
integral part of the public school system of this state,
and shall stand upon the same basis as to apportion-

ment of state school funds as union high schools
* * ¥* * 3

Section 4001, 1d., relating to union high schools,
provides that “after the first year or part of a year, so
as above provided for, the said high school shall, so
far as practicable, be rated as a separate district. It
shall be entitled to draw from the general state and
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county funds its quota for attendance,” etc. In ac-
cordance with the above provisions of the law, for the
purpose of apportionment the state normal school
must be considered a separate district and is en-
titled to receive its share per capita of the state school
fund. Any county in the state having pupils of school
age in attendance at the state normal school, must
be charged with the amount per capita that such
county would be entitled to receive on account of such
pupils, and said amount must be credited to the state
normal school fund.

Your question should be modified by inserting
the words “of school age” as you will readily under-
stand that those who are not of school age can no
longer receive a proportionate share of the public
school fund.

In making your apportionment to the state nor-
mal school, you will base the same upon the number
of pupils of school age in attendance.

Respectfully,
' EUGENE EXNGLEY,
Attorney General.

IN RE BRANDS.

When two or more similar marks or brands have been here-
tofore recorded in any county, the oldest record shall entitle the
owner to the cxclusive use thereof in such county.

Attorney General’s Office,
Denver, Colo., June 28, 1893.
TTon. Nelson O. McClees, Secretary of State:

Dear Rir—In reply to vour communication, per
Mr. Lewis, clerk of brand department, would sav, that
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section 4240, Mills’ Ann. Stats., provides as follows:
“Sheep shall be marked distinctly with such mark or
device as may be sufficient to distinguish the same
readily, should they become mixed with other flocks
of sheep owned in the state. This provision is all 1
find regarding the manner in which sheep shall he
branded.

In answer to the second interrogatory, would
say, that section 4241, Id., provides a penalty for re-
cording duplicate brands, and further provides that
“when two or more similar marks or brands have been
heretofore recorded in any county, the oldest record
shall entitle the owner to the exclusive use thereof in
such county.”

It is further provided by section 4245, Id., that
whenever the secretary of state discovers already re-
corded a brand, the fac simile of which is submitted
or filed with him for record, he “shall return such fac
simile and fee to the party by whom the same was
forwarded to him.”

You will observe from the provision of section
4241, above referred to, that it would avail a party
nothing to insist upon the recording of a duplicate
brand as the oldest record would entitle the owner
to the “exclusive use thereof,” in the county in which
such brand is recorded.

I think the party referred to in your communica-
tion would be willing to surrender his brand, upon
the presentation to him of the law regarding the mat-
ter, and would prefer to correct the error in order to
better protect his property.

Respectfully,

EUGENE ENGLEY,
Attorney General.
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IN RE FINES FOR THE PUNISHMENT OF
CRIMES AND MISDEMEANORS.

Nection 4034, Mills Ann. Stats., provides that the clear pro-
ceeds of all fines collected within the several counties of the
state for breach of the penal laws shall be paid over in cash
by the person collecting the same within twenty (20) days after
its collection to the county treasurer, to be by him credited to
the general county school fund.

Attorney General’s Office,
Denver, Colo., June 28, 1893.

Hon. H. W. Haver, County Superintendent Schools,

Yuma, Colo.

Dear -Sir—In reply to your communication of re-
cent date, would say:

Section 1441, Mills’ Ann. Stats., provides that all
fines imposed by virtue of any of the laws of thix
state for the punishment of erimes and misdemeanors
shall, where no other provision is made, when col-
lected, be paid into the treasury of the coanty, unless
otherwise expressly directed. * * *

Section 1498 provides that all fines imposed by
virtue of any of the laws of the state for the punish-
ment of crimes and misdemeanors, and all forfeited
recognizances, shall when collected be paid into the
treasury of the county where the offense shall be
tried for the use of such county.* * *

Section 4034 provides that the clear proeess of
all fines collected within the several counties of the
state for breach of the penal laws, shall be paid over
in cash by the person collecting the same within
twenty (20) days after its collection to the county
treasurer, to be by him credited to the general county
school fund. He must indicate the source from which
such money wax derived upon making the entry in his
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books. A penalty is provided for violation of the
provisions of this section.

While all of the above sections are still upon
our statute books, section 4034 is the more recent
enactment, and repeals by implication all former or
parts of former acts in conflict therewith.

I think the case referred to by you falls within
the purview of section 4034, Id., and the fine of $500
collected for an “assault with intent to commit great
bodily injury,” should be paid to the county treasurer,
and by him credited to the general county school
fund.

Respectfully,
EUGENE ENGLEY,
Attorney General.

IN RE EXPENSES OF LABOR COMMISSIONER
IN ATTENDING CONVENTIONS.

The statutes do not authorize the payment of the expenses
of the state labor commissioner in attending a convention eof
officials of bureaus of labor statistics in the United States, and
the state auditor is without authority to allow auny bill or claim
for expenses so incurred.

Attorney General’s Office,
Denver, Colo., June 28, 1893.

Hon. J. W. Brentlinger, Deputy Commissioner Bureau

Labor Statistics:

Dear Sir—In reply to your communication of
recent date, would say, that I find no authority in the
act creating the bureau of labor statistics, and the
provisions therein contained for its support and main-
tenance, that authorizes an expenditure of money for
the purpose mentioned in your letter.
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While attendance upon such a convention as
mentioned by you might tend to aid the commissioner
in the better performance of his duties and conse-
quently inure to the benefit of the people of the state,
it is not such a duty devolved upon the commisioner
by law as to warrant the expenditure of state funds
in its performance, and the state auditor would have
no authority to allow any bill, or claim for expenses
incurred, on account of attending such convention.

Respectfully,

EUGEXNE ENGLEY,
Attorney General.

IN RE POWER OF BOARD OF COUNTY COM-
MISSIONERS.

1. Whenover there are no moneys in the county treasury
to the credit of the proper fund to meet and defray the ncces-
sary expenses of the county. it is lawful for the board of county
commissioners of such county to provide that county warrants
and orders of sucl county may be drawn and ixsued against and
in antcipation of the collection of taxes already levied for the
payment of such expenses, to the extent of eighty per centum
of the total amount of the taxes levied.

2. Section 20, page 313, Ses. Laws, 1891, provides for the
time and manner in which reports of county officials shall be
made. The law iz mandatory, and any official failing to report
may be compelled to do =0 hy mandamus proceedings.

Attorney General’s Office,
Denver, ('olo., June 28, 1893,
Hon. James A. Kimber, Chairman Board County
Commissioners, Yuma, ("olo.
Dear Sir—In reply to your communication of re-
cent date, would say, that Sec. 801, Mills’ Ann. Stats.,
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provides as follows: “Whenever there are no moneys
in the county treasury of a county to the credit of
the proper fund to meet and defray the necessary ex-
penses of the county, it shall be lawful for the board
of county commissioners of such county to provide
that county warrants and orders of such county may
be drawn and issued against and in anticipation of the
collection of taxes already levied for the payment of
such expenses, to the extent of eighty per centum of
the total amount of the taxes levied.” You will thus
see that the eighty per centum is upon the total
amount of taxes levied, and not eighty per centum of
the debt that has accrued in excess of the annual ap-
propriations referred to in your letter.

There is no special duty imposed upon the chair-
man of the board of county commissioners in refer-
ence to monthly reports of the several county officers,
that is not imposed upon the other members of the
board. The reports are simply directed to him as
chairman and chief officer of the board, and when re-
ceived must be acted upon in the same manner as
other matters that come before the board.

Section 20, page 313, Sess. Laws 1891, provides
for the time and manner in which reports of county
officials shall be made. The law is mandatory, and
any official failing to report may be compelled to do
so by mandamus proceedings. It is within the pro-
vince of the beard of county commissioners to see
that the provisions of the law regarding these re-
ports are obeyed, and in my opinion it is their duty
as guardians of county affairs, to see thait the law is
enforced, that the interests of the people may be con-
served.

Respectfully,

EUGENE ENGLEY,
Attorney General.
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IN RE TAX SALES.

1. A purchaser at a tax sale is protected in his purchase up
to the time a tax deed is passed, whether the property has been
subsequently sold to other purchasers, or redeemed by the owner.

2. The owner of property in order to redeem the same from
tax sales, must pay to the treasurer sufficient funds to cover
the outstanding certificates of purchase. together with the inter-
est and penalties due thereon ax provided by section 2935, page
862, General Statutes, 1893.

Attorney General’s Office,
Denver, Colo., July 10, 1893.

Hon. D. A. Callaway, County Treasurer, Montrose,
Colo.:

Dear Sir—Your communication of recent date,
regarding tax certificates, resolves itself into the fol-
lowing proposition:

When A has purchased property at tax sale and
has failed to pay subsequent taxes thereon, and the
same is thereafter sold to B, who fails to pay taxes,
and is then sold to D for taxes, ix A and B entitled to
principle, interest, penalties or either, when said prop-
erty is redeemed? This proposition necessitates our
entering into some discussion as to the respective
rights of the owner and subsequent tax sale purchas-
ers in relation to the property sold.

As a first proposition, the right of the govern-
ment to levy a tax amd collect the same will not be
denied. Taxes are not aslien upon real estate, unless
expressly made so by statute. Liens are of purely
statutory origin; without a statute there can be no
lien, and unless taxes are declared by positive law
to be a lien upon the lands against which thev are
assessed, no such effect can be claimed for them. In
Colorado taxes are constituted a perpetual lien upon
all real estate subject to taxation, until such taxes



TAX SALES. 181

and any interest, charges and penalty which have ac-
crued thereon, shall be paid.

Black on Tax Sales, Sec. 182.
Mills’ Ann. Stats., Sec. 3770—3771.

It is held in general that the objects to be at-
tained by making taxes a specific lien upon real es-
tate, are certainty and security in the collection of
the public revenues, and the establishment of a con-
venient method of fixing and enforcing a liability
upon the land itself. Taxes are therefore a charge
upon the lands and not a personal charge against the
owner. It matters not in the sale of land for taxes
whether the owner is known or unknown, resident or
non-resident, the land is held subject to the payment
of such taxes. The purchaser at a tax sale is given a
. certificate by the treasurer, which certificate is official
evidence of the inceptive title he has acquired by the
fact of the sale. It also witnesses his right to receive
the redemption money, if the same should be tendered
to him. It does not answer all the purposes of a
deed, but it bears the same relation to the inchoate
title, as evidence and assurance, that the tax deed
does to the complete and indefeasible title. The tax
certificate does not by itself pass the title to the
land; it does not convey such title as will enable the
purchaser to maintain ejectment against the owner
remaining in possession.

Mills’ Ann. Stats., Sec. 3897.

Neither the legal nor equitable title to land sold
for taxes vests in the purchaser until the execution
and delivery of the tax deed; until that time the
owner retains the right of possession and all other in-
cidents of the title; but the purchaser has a statutory
lien upon the land for the amount of his purchase
money, with interest and penalties.

Blackwell on Tax Titles, Sec. 322,

The purchaser acquires the lien of the state, and
may recover from the owner the taxes paid at the
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sale, together with interest and penalties. Even when
his title is declared to be defective he is entitled to
recover all taxes paid by him and interest thereon.

Blackwell on Tax Titles, Sec. 995.
24 Kan., 16.
31 « 30.

The purchaser is subrogated to the lien of the
state.

41 Ark., 149.
104 Ind., 451.
84 Mo., 569.
67 Towa, 650.
35 Kan., 652.

Where land was sold to O for taxes of 1870, and
the sale was invalid for irregularity, and the land
was afterwards sold to R for the taxes of 1869, it was
held that O had a lien on the land against R for the
taxes of 1870. ’

24 Kan., 463.

The supreme court of Iowa rendered a decision,
covering a parallel case in which the evidence showed
that certain lots were sold for taxes in 1863 for the
taxes of previous yvears, that they were subsequently
sold for taxes in several different vears. The position
of the appellant in the supreme court was, that the
subsequent tax sales divested the interest of the tax
purchaser under the sale of 1863. The opinion of the
supreme court upon this point is in the following
language: * * * “In this position we cannot con-
cur. Had anv of the tax sales after 1863 been suffered
to ripen into tax titles, the interest of the former tax
purchaser would have been thereby divested. But,
by redeeming from the subsequent sales and not from
that of 1865, the appellant assisted the purchaser, un-
der the sales of 1863, to obtain a tax deed under such
sales. The mere sale of land for taxes does not abro-
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gate or destroy the rights of a purchaser under a
previous sale; at all events, when the purchases are
by different persons. It is only where the subsequent
sale ripens into a title that the interest of the first
purchaser is destroyed.

A redemption from the subsequent sales pro-
tects the previous purchaser from such contingency.
It simply does away with the effect of the sale re-
deemed from, and otherwise makes no change in the
title”

The law of Colorado relating to redemption of
property by the owner from tax sales is found in the
general statutes of ’83, p. 862, Sec. 2935. We have
seen from the foregoing that each purchaser at a tax
sale is protected in his purchase, up to the time a tax
deed is passed, whether the property has been subse-
quently sold to other purchasers, or redeemed by the
owner. It is, therefore, my opinion, that in this state,
when the owner of property desires to redeem the
same from tax sales, section 2935, General Statutes,
above referred to, must be strictly complied with,.and
the owner must pay to the treasurer sufficient funds
to cover the outstanding certificates of purchase, to-
gether with interest and penalties due thereon, as pro-
vided bv said action.

Respectfully,

EUGENE ENGLEY,
Attorney General.

IN RE NOTARY PUBLIC.

1. Judicial notice will be taken of the ordinary and com-
monly used abbreviations and equivalents of christian names.

2. Tt is discretionary with the secretary of state whether or
not he will certify fo a signature of a notary public where the
same is at variance with the name of such officer appearing
upon his commission.
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Attorney General’s Office,
Denver, Colo., July 11, 1893.

Hon. Nelson O. McClees, Secretary of State:

Dear Sir—In reply to vour communication of re-
cent date in which you ask if a notary public may use
the initials of his name in signing documents, and
also upon his seal, when his commission is granted in
his full name, would say, that I find the weight of
authority sustains such signature. Judicial notice
will be taken of the ordinary and commonly used
abreviations and equivalents of christian names.

Am. and Eng. Enc. of Law, vol. 16, p. 115.

In cases of election where a mistake has been
made in printing the official ballot in which the name
of the candidate was not correctly spelled, or where
the initial only of the christian name used, and no
middle initial or the incorrect one being given, the
weight of authority, both in the courts and legislative
bodies, is not to reject the vote for ambiguity, if from
the ballot and the circumstances surrounding the
election, the intention of the voter ecan be determined.

Am. and Eng. Enc. of Law, vol. 6, p. 346,
and. cases cited.

The same rule would apply in the case referred
to by you, that is, the initials and surname of the
signature, together with those upon the seal, being
identical with those of the name upon the commis-
sion, and other facts and circumstances surrounding
the signature, such as the date of the expiration of
the commission in connection therewith, as required
by our statute, would be suificient to identify the
officer signing as being the same person named in the
commission.

As to the second part of vour inquiry, I think it
is a matter entirely within the discretion of the secre-
iary of state whether or not he will certify to such a
signature where the variance exists. He certifies
only to what he knows. His certificate is a verifica-
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tion, and if he is satisfied that the officer signing his
name, using the initial of the christian name'or names
only, is one and the same person to whom a commis-
sion was issued and in which the full name is used,
he may so certify under his hand and seal of state.

If the evidences are sufficient to convince him of
this fact, he may refuse to certify as required, until
the commission, the signature and seal correspond in
toto.

Respectfully,

EUGENE ENGLEY,
Attorney General.

IN RE APPROPRIATION BILLS.

1. Appropriation bills are legislative directions for the
expenditure of public moneys and when applicable to the same
fund have priority in the order of their precedence. Bills
approved the same day and becoming laws simultaneously,
take their pro rata share of the whole amount available.

2. The internal improvement permanent fund and the inter-
nal improvement income fund are ome and the same for all
practical purposes, They are both wused for internal improve-
ments and not otherwise, but when an act specifies from which
of these funds an appropriation shall be paid, its provisions must
be complied with. Any other mode of procedure would be a
violation of the legislative intention.

Attorney General’s Office,
Denver, Colo., July 13, 1893.
Hon. F. M. Goodykoontz, Auditor of State:

Dear Sir—In reply to your communication of
the 6th inst., relative to the several appropriation
bills submitted, permit me to say, insofar as the acts
themselves are concerned their priority as laws are
regulated by the constitution. In the absence of an
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emergency clause an act takes effect ninety days after
its approval by the governor. The purpose and effect
of an emergency clause ix to make the act operative
from the day of its approval by the executive. All
acts approved on the same day, in the absence of
proof of exact time of approval, are approved contem-
poraneously, and will take effect simultaneouxly, un-
less, in this particular the provisions of sald acts
differ.

53 Vt., 649.

4 Met. (Ky.), 53.

29 Ark., 99.

An appropriation bill ix a legislative direction
as to the manner in which the public moneys shall be
expended or apportioned. Whenever there are funds
in the state treasury from which the appropriations
are directed to be taken, it is the duty of the treasurer
to open an account as designated by the several bills,
and place the specific amount appropriated to the
credit of the particular fund or fundx indicated.
Where several bills provide for appropriations from
the same fund, the amount should be apportioned in
the order of their precedence, and where two or more
bills become laws on the same day appropriating
money from the same fund, they should each be cred-
ited with their pro rata share of the whole amount
available.

For all intents and purposes the internal im-
provement permanent fund and the internal improve-
ment income fund ave one and the shme fund, that is,
they must each be used for the purposes of internal
improvemenis and no other. But when the legisla-
ture has directed certain amounts to be appropriated
from the permanent fund and others from the income
fund, the directions must be complied with, and any
other method of procedure, would be in violation of
the legislative intention.

Yours traly,
EUGENE ENGLEY,
Attorney General.
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IN RE TAX SALES.

1. A county may purchase property at a tax sale the same
as an individual.

2. When deed is passed to the county. all claims and liens
held by the county against the property are thereby relinquished.

3. While title to property remains in the county it is
exempt from taxation.

Attorney General’s Office,
Denver, Colo., July 14, 1893.

Hon. Lewis F. Mathews, County Clerk, Springfield,
Colo.:

Dear Sir—In answer to your communication of
recent date, relative to the assessment and sale for
taxes of property in your county, would say, that
whenever the taxes against the property mentioned
become delinquent, and the county purchases the
same at tax sale, if not redeemed by the owner or some
person for him, before the expiration of three years
from date of sale, the county is given a treasurer’s
deed, and thereby acquires as good a title to the prop-
erty as can be granted by this means; provided, the re-
quirements of the law relative to the assessment and
sale of lands for taxes have been strictly complied
with. The county having received a deed to the
property as provided by law for the granting of tax
deeds hy the treasurer, and being the owner thereof,
said property can no longer be assessed while the title
remains in the county, because it is then expressly
exempt by law from taxation.

Colo. Const. Art. X, Sec. 1.

The county may dispose of its property in such

manner as will best subserve its interests.

Wlen the county becomes the purchaser »f prop-
ety at a tax sale, or receives a tax deed thereto, no
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money is passed because the county would simply be
paying itself the amount. 7The tax deed is granted
to the county in consideration of the claim it has up-
on the land for delinquent taxes due and unpaid
thereon. In taking a tax deed, its claim and lien for
taxes against the property is thereby relinquished.
Respectfully,
EUGENE ENGLEY,
Attorney General.

IN RE FINES AND RECOGNIZANCERS.

1. The funds derived from the recovery of forfeited recog-
nizances should be paid to the county treasurer, and by him
placed to the credit of the general county fund.

2. The clear proceeds of all fines imposed for breach of the
penal laws should, when collected, be paid to the county treasurer
and by him credited to the general county school fund.

Attorney General’s Office.
Denver, Colo., July 14, 1893.
Hon. J. F. Murray, Superintendent Public Instruc-
tion:

Dear Sir—In reply to the comunication of Hon.
D. H. Longenbagh, county superintendent of Monte
zuma county, submitted to this office by you, would
say that the case referred to is provided for by sec.
1498, Mills’ Ann. Stats., and the amount of the for-
feited recognizance, when recovered, should be paid
to the county treasurer and by him placed to the
credit of the general county fund.

Section 4034, Id., in which is provided that “all
fines, penalties and forfeitures provided in this act
may be recovered by action of debt, etc.” and when
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collected shall belong to the school district or county
in which the same accrued, refers to the school law,
and not to the penal laws of the state.

Fines collected for breach of the penal laws are
disposed of under this last mentioned section.

Respectfully,

EUGENE ENGLEY,
Attorney General.

IN RE INTERNAL IMPROVEMENT PERMA-
NENT FUND AND INTERNAL IMPROVE-
MENT INCOME FUND.

The statute authorizing the state treasurer to invest the
moneys of the internal improvement permanent fund and inter-
nal improvement income fund in state bonds and warrants is
secondary in its operation, and where the legislature disposes of
these funds by acts making specific appropriations therefrom,
the directions therein contained must be complied with.

Attorney General’s Office.
Denver, Colo., July 14, 1893.
Hon. Albert Nance, State Treasurer:

Dear Sir—In reply to your communication of
recent date, relative to the disposition of the inter-
nal improvement income fund, and your investment
of same in state warrants, would say that where the
legislature expressly directs the manner and for
what purpose the moneys in the several funds shall
be expended, vou are required to obey its instructions.
There is no conflict in the provisions of the laws refer-
red to, because the section directing you to invest
the moneys of the permanent and income funds in
warrants of the state, is secondary in its operation
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on account of the words, “unless otherwise disposed
of by law,” contained therein. When there is money
in a certain fund from which apropriations have been
made by acts of the legislature, you must first com-
ply with the instructions therein contained and
apportion the money as directed. If any balance re-
mains in the fund after all sums appropriated there-
from have been deducted, or if the legislature has
failed to “otherwise dispose” of the same, you may
then invest the fund in bonds or warrants of the state
as provided by law.

The second part of your inquiry is answered by
the opinion of this office rendered to the state auditor,
a copy of which is herewith respectfully submitted.

EUGEXNE ENGLEY,
Attorney General.

IN RE INSURANCE.

The superintendent of insurance has no authority to appoint
an expert or agent in the state in which an insurance company
has its home office other than in the state of Colorado, for the
purpose of examining the books of such company.

Attorney General’s Office.
Denver, Colo., July 19, 1893.
Hon. F. M. Goodvkoontz, Superintendent of Insur-
ance:

Dear Sir—In answer to your communication of
recent date, would say, that in view of the recent de-
cision of the court of appeals of Colorado, in case of
Carlisle vs. Hurd, 31 Pac. Rep., 952, you would have
authority to apoint an expert in the state in which
an insurance company has its home office, other than
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in the state of Colorado, for the pnrpose of examining
into such company’s books and assets, and reporting
the same to you, as the act which clothes the superin-
tendent of insurance and his deputy with authority
to examine and proceed against insurance companies
can necessarily have no extra territorial force. Un-
der all the decisions these officers are without author-
ity outside the limits of their own state, and any per-
son appointed, as you suggest, would be powerless to
serve the purposes of such an appointment.

Very truly,
EUGENE ENGLEY,
Attorney General.

IN RE INSURANCE.

1. Insurance is a contract whereby one, for a consideration,
undertakes to compensate another if he shall suffer loss.

2, Insurance contracts are fundamentally for indemnity, and
will be liberally construed to that end.

3. The National Benefit Company is an insurance company,
and as such is subject to the laws of Colorado., and the rules
and regulations of the insurance department prescribed there-
under.

Attorney General’s Office.
Denver, Colo., July 19, 1893.

Hon. F. M. Goodykoontz, Superintendent of Insu-
rance:

Dear Sir—In replying to your communication of
recent date, relative to the “National Benefit Com-
pany,” would say, that insurance is a contract where-
by one, for a consideration, undertakes to compensate
another if he shall suffer loss. Such, in its most gen-
eral terms, is the accepted definition. Mr. Justice
Lawrence, in the case of Lucena vs. Crawford, 2 Bos.
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& Pul,, New Rep., 300, after citing the definitions of
Valin, Roccus and others, states the following: Ins-
surance is a contract whereby the one party, in con-
sideration of a price paid to him, adequate to the risk
becomes security to the other that he shall not suffer
loss, prejudice or damage by the happening of the
perils specified, to certain things which may be ex-
posed to them.”

Insurance contracts are fundamentally for in-
demnity, and will be liberally construed to that end.

Insurance Co. vs. Hughes, 10 Lea, (Tenn.),

461.
May on Insurance has the following on the con-
tract of indemnity: ¢“It has its origin in the neces-

sities of commerce; it has kept pace with its progress,
expanded to meet its rising wants and to cover its
ever-widening fields; and, under the guidance of the
spirit of modern enterprise tempered by a prudent
forecast, it has from time to time, with wonderful
facility, adapted itself to the new interests of an ad-
vancing civilization. It is applicable to every form
of possible loss. Wherever danger is apprehended or
protection required, it holds out its fostering hand
and promises indemnity. This principle underlies
the contract and can never, without violence to its
essence and spirit, be made by the assured a source
of profit, its sole purpose being to guarantee against
loss or damage.”

In view of the foregoing, it is my opinion that the
“National Benefit Company” is an insurance com-
pany, and as such, is subject to the laws of Colorado
and the rules and regulations of the insurance depart-
ment prescribed thereunder.

Yours truly,

EUGENE ENGLEY,
Attorney General.
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IN RE JUSTICES AND CONSTABLES.

1. There is no statute which authorizes the cxecution of pro-
cess from justices’ courts in a civil action by sheriffs or their
deputies, as such.

2. No officer can execute process unless it is directed to
him for service, or to the class of officers to which he belongs.

3. Constables only, can execute process from justices’ courts
in civil actions, except in the cases where a justice may depute
another person to perform such service.

Attorney General’s Office.
Denver, Colo., July 25, 1893.
Hon. H. M. Taylor, Justice of the Peace, Mancos, Colo:

Dear Sir—In reply to your communication of
recent date, would say, that there is no statute in this
state which authorizes the execution of process from
justices’ courts in civil actions by sheriffs or their
deputies, as such. On the subject of the execution of
process, Mr. Crocker says:

“No officer can execute process unless it is di-
rected to him for service, or to the class of officers to
which be belongs.”

In treating of thg powers and duties of consta-
bles, he says:

‘They can only execute process from justices’
courts in civil actions, except in the cases where a
justice may depute another parson to perform such
service.”

Crocker on Sheriffs, Secs, 1025, 1029; also
6th Colo., 34.

The circumstances under which a justice of the
peace may appoint a special constable, are provided
for by sec. 2794, Mills’ Apn. Stats., which says that
“any justice of the peace may appoint a suitable per-
son to act as constable in a criminal or other case,

7
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where there is a probability that a person charged
with an indictable offense will escape, or that goods
and chattels will be removed before application can
be made to a qualified constable, o1 whenever no
qualified constable ¢an conveniently be found in the
township, and the person so appointed shall not as
constable in that particular case, and no other, and
any temporary appointment so made, as aforesaid,
shall be made by a written instrument, under the seal
of the justice, deputing on the back of the process,
which the person receiving the same shall be deputed
to execute.”

In my opinion, therefore, no person other than
the legally qualified constable of your precinct can
serve civil process issued by your court; nor can you
appoint a deputy sheriff, or any other person, to serve
process in a civil case, unless the circumstances con-
cerning the case are such as provided for by sec.
2794, Mill&’ Ann, Stats,, above quoted.

Very truly,
EUGENE ENGLEY,
Attorney General.

IN RE FREE KINDERGARTEXNS.

S

Under the Act of 1893 a Colorado school board may law-
fully employ a kindergarten teacher having a diploma from some
reputiable kindergarten teachers’ institute outside of the state of
Colorado, and it ix not nccessary that such teacher shall first
pass an examination direeted by the kindergarten department of
the xiate normal =chool.

Attorney General’s Office.
Denver, Colo., July 28, 1893.
A. E. Bent, Esq., Lamar, Colo.:
Dear Sir—In reply to vour communication of
recent date, relative to the qualifications of teachers



FREE KINDERGARTENS. 195

employed in the kindergarten department of the
schools of this state, would say, that the act of 1893,
giving the school board of any school district in the
state the power to establish and maintain free kin-
dergartens in connection with the public schools of
said district, contains the following provision: “That
teachers of kindergarten schools shall have a dip-
loma from some reputable kindergarten teachers’ in-
stitute, or pass such examination on kindergarten
work as the kindergarten department of the state nor-
mal school may direct.” This is the only provision in
relation to the qualifications of teachers that we find
in the law, so there are two criterions by which the
right of a person to teach in this department may be
determined, one of them being the possesion of “a
diploma from some reputable kindergarten teachers’
institute,” and the other, the fact of having passed
an examination directed by the kindergarten depart-
ment of the state normal school. The law does not
specify that under the latter provision, the person
shall receive a certificate, but: we may infer that a
certificate would naturally follow a succesful examin-
ation, as evidence of that fact. Neither is the diploma
limited to “some reputable kindergarten teachers’ in-
stitute” in the state of Colorado, but a diploma
granted by such an institute in any other state will
fully answer the requirements of the law. It is with-
in the province of the school board hiring the teacher,
to determine whether or not such diploma when pre-
sented, is from a reputable institution. If they are
undecided in the matter, they may apply to the proper
school authorities of the state for information upon
this point, but they are not compelled to do so, and
nmay decide this question, as well as engage the
teacher, upon their own responsibility. The pro-
vision of the law which says that “said kindergartens
shall be part of the public school system, and gov-
erned as far as practicable in the same manner, and
by the same officers as is now, or hereafter may be
provided by law for the government of the other pub-
lic schools of this state,” does not in any way impair
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the right of a school board to engage a teacher having
the necessary qualifications under the law, as there
are many other questions to be considered in con-
ducting the kindergarten departments, that are not
covered by the act establishing them, but may be
governed by the general school law of the state and
the proper officers designated to execute them.

The application of the act of 1893 is not necessa-
rily general and as a result of said act, only a few such
departments may be established, but when the same
are so established, the act specifically states what
qualifications the teachers shall possess, and any
teacher having either of the qualifications mentioned
may be employed by the school board as a teacher in
the kindergarten department.

In view of the foregoing, it is my opinion that a
Colorado school board may lawfully employ a kinder-
garten teacher who has a diploma from the kinder-
garten department of the state normal school of
Kansas, and that it is not necessary that such teacher
shall first pass an examination on kindergarten work
under the kindergarten department of the state nor-
mal school of Colorado.

Respectfully,

EUGENE ENGLEY,
Attorney General.

CERTIFICATES OF INDEBTEDNESS.

1. They must be issued directly by the state, be based upon
the credit of the state and be intended to circulate as money,
before they can be held to be "certificates of indebtedness.”

2. Ntate bank notes are not “bills of credit” as intended by
the constitution, although the state should own the bank.
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Attorney General’s Office.
Denver, Colo., July 29, 1893.
Hon. Davis H. Waite, Governor of Colorado:

Dear Sir—This office is in receipt of several com-
munications, some of which are official, requesting an
opinion upon the power of the legislature to enact
appropriate legislation for the establishment of a
state depository of silver bullion and the issuance of
certificates thereon assignable by delivery, and re-
ceivable by the state in payment of state taxes; and
also as to the extent of the power of the state in cre-
ating a bank. The purpose. of the inquiry is, as I
understand it, to furnish if possible, a medium, in
part owing to the contraction of the volume of money,
to better transact business and relieve the financial
depression now existing in the state. The advisabil-
ity or practicability of remedial legislation by the
state along the line proposed is a matter I shall not
discuss herein, but shall confine the inquiry to the
legal aspects of the question. Legislation of the
kind proposed, to be effective, must stand the test of
a judicial interpretation of the federal constitution.

Section 10 of art. 1, (constitution of the Umted
States), in part, reads: “No state shall * * *
coin money; emit bills of credit; make any thing but

gold and silver coin a tender in payment of debts *
* * *

The question as here presented, turns upon the
meaning of the words, “emit bills of credit.”

The first case in which the supreme court of the
United States passed upon the question of the right
of a state to emit bills of credit, that I have been able
to find, is that of Craig vs. Missouri 4 Pet., 409,

This case was decided in January, 1830. Chief
Justice Marshall delivered the opinion of the court,
which was dissented to by Justices Thompson, John-
son and McLean.

On the 26th of June, 1821, the legislature of the
state of Missouri passed an act entitled “An act for
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the establishment of loan offices.” By its provisions,
the auditor and treasurer were directed to issue cer-
tificates to the amount of $200,000, in the following
form:

“This certificate shall be receivable at the treas.
ury or any of the loan offices of the state of Missouri
in the discharge of taxes or debts due to the state

forthesumof $.............. , with interest for the
same at the rate of two per cent. per annum from this
date, the............ dayv of............ , 182, . —7

These certificates were receivable at the treasury
and by tax gatherers and other public officers in pay-
ment of taxes or other moneys due the state or any
county or town therein, and by all officers, c¢ivil and
military, in the state, in discharge of salaries and
fees of office. The certificates were to be loaned out
to citizens of the state.

The commisioners of the loan offices were author-
ized to make loans to the amount of $200 on personal
security. The salt springs of the state were to be
leased out and the lessees were required to receive
these certificates in payment for salt; and all the
proceeds of the said salt springs, the interest accru-
ing to the state, and all estates purchased by officers
of the said several offices, and all the debts then due
and thereafter to become due to the state were
pledged and constituted a fund for the redemption of
the certificates issued under the statute, and the
faith of the state was pledged for the same purpose.

The auditor and treasurer were required to with-
draw annually from circulation, one-tenth part of
the certificates.

Chief Justice Marshall sayvs (page 431): “The
clause in the constitution which this act is supposed
to violate, is in these words: ‘No state shall emit
bills of credit” What is a bill of credit? What did
the constitution mean to forbid? TIn its enlarged,
and perhaps its literal sense, the term ‘bill of credit’
mayv comprehend any instrument by which a state
engages to pay money at a future day, thus including
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a certificate given for borrowed money. But the lan-
guage of the constitution itself, and the mischief to be
prevented, which we know from the history of our
country, equally limit the interpretation of the terms.
The wor ‘emit’ is never employed in describing those
contracts by which a state binds itself to pay money
at a future day for services actually received, or for
money borrowed for present use; nor are instruments
execnted for such purposes, in common language,
denominated ‘bills of credit.” To ‘emit bills of credit’
conveys to the mind the idea of issuing paper, in-
tended to circulate through the community for its or-
dinary purposes, as money, which paper is redeem-
able at a future day. This is the sense in which the
terms have always been understood.

“At a very early period of our colonial history,
the attempt to supply the want of the precious metals
by a paper medium, was made to a considerable ex-
tent, and the bills emitted for this purpose have been
frequently denominated bills of credit. During the
war of our revolution we were driven to this expedi-
ent and necessity compelled us to use it to a most
fearful extent. The term has acquired an appropri-
ate meaning, and ‘bills of credit’ signify a paper
medium intended to circulate between individuals
and between government and individuals, for the or-
dinary purposes of society. Such a medium has
always been liable to considerable fluctuation. Its
value is continually changing and these chauges,
often great and sudden, expose individuals to imn-
mense loss, are the source of ruinous speculations
and destroy all confidence between man and man.
To cut up this mischief by the roots, a mischief which
was felt through the United States, and which deeply
affected the interest and prosperity of all, the people
declared in their constitution that no state should
emit bills of credit. If the prohibition means any-
thing, if the words are not empty sounds, it must com-
prehend the emission of any paper medium by a state
government for the purpose of common circulation.
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What is the character of the certificates issued by
authority of the act under consideration? What
office do they perform? Certificates, signed by the
auditor and treasurer of the state, are to be issued
by those officers to the amount of $200,000, of denom-
inations not exceeding ten dollars nor legs than fifty
cents. The paper purports on its face to be receiv-
able at the treasury, or at any loan office in the state
of Missouri, in discharge of taxes due to the state.
The law makes them receivable in discharge of all
taxes, or debts due to the state or any county or town
therein; and of all salaries and fees of office to all offi-
cers, civil and military, within the state; and for salt
sold by the lessees of the public salt works. It also
pledges the faith and funds of the state for their re-
demption.

It seems impossible to doubt the intention of the
legislature in passing this act, or to mistake the char-
acter of these certificates or the office they were to
perform. The denominations of the bills, from ten
dollars to fifty cents, fitted them for the purpose of
ordinary circulation and their reception in payment
of taxes and debts to the government and to corpora-
tions, and of salaries and fees would give them cur-
rency. They were to be put into circulation, that is,
emitted by the government. In addition to all these
evidences of an intention to tmake these certificates
the ordinary circulating medium of the country, the
law speaks of them in this character and directs the
auditor and treasurer to withdraw annually one-
tenth of them from circulation. They had not been
termed ‘bills of credit, instead of ‘certificates,’ noth-
ing would have been wanting to bring them within
the prohibitory words of the constitution. And can
this make any real difference? Is the proposition to
be maintained that the constitution meant to prohi-
bit names and not things? That a very important
act, big with great and ruinous mischief, which is
expressly forbidden by words most appropriate for its
description, may be performed by the substitution of
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a name ? That the constitution, in one of its most
important provisions, may be openly evaded by giving
a new name to an old thing? We cannot think so.
We think the certificates emitted under the authority
of this act are as entirely bills of credit as if they had
been so denominated in the act itself.”

The three dissenting justices argued the points
of the case exhaustively in their separate opinions.

This decision was afterward upheld in 1834, in
Byrne vs. Missouri, 8 Pet., 40.

In Briscoe vs. Bank of. Kentucky, 11 Pet., 256,
the constitutionality of state banks was upheld. The
notes of the bank of the commonwealth of Kentucky
were held not to be bills of credit issued by a state.
In that case the court say: “To constitute a bill of
credit, within the constitution it must be issued by a
state on the faith of the state, and be designed to cir-
culate as money. It mustbea paper which circulates
on the credit of the state and is so received and used
in the ordinary business of life. The individual or
committe who issues the bill must have the power to
bind the state; they must act as agents, and of course,
do not incur any personal responsibility nor impart,
as individuals, any credit to the paper. These are the
leading characteristics of ai bill of credit, which a
state cannot emit.” (Id., page 317).

In November, 1820, the legislature of Kentucky
passed an act establishing “The Bank of the Common-
wealth of Kentucky.” The establishment was “in
the name and in behalf of the commonwealth of
Kentucky.,” The president and directors were to be
chosen by the legislature; they were made a corpora-
tion with all the usual powers; the bank was to be
exclusively the property of the commonwealth; it
could issue notes; the capital was $2,000,000 which
was to be paid in by all moneys afterwards paid into
the state treasury for the vacant public lands of the
state, and by such of the capital stock of the bank
of Kentucky as was then owned by the state, It was
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to receive deposits and make loans under certain re-
strictions and limitations.

Subsequently an act was passed increasing the
capital stock to %3,000,000; the dividends were to be
paid to the state and the notes of the bank were to be
issued in the common form of bank notex, It wax
required that the notex of the bank should be received
on all executions by plaintiffs.

The bank had loaned Brixcoe a sum of money and
took hix note for the amount. It afterward brought
suit against him and he set up in defense that the
act of 1820 and the subsequent act under which the
bank was created and doing business were in con-
flict with the constitution of the United States; that
the notes issued by the bank were “bills of credit”
issued by the state of Kentucky and hence that the
contract, for the enforcement of which the bank sued,
was void.

The report of the case covers nearly a hundred
pages and the array of counsel includes the names of
Hardin and Clay.

Justice MclLean delivered the opinion of the court
to which Justice Ntory dissented. The court admit-
ted that the definition of the term “bills of credit,”
as used in the constitution, is, if not impracticable,
a work of no small difficulty and goes on to give a
resume of these definitions as given by the court
and dissenting judges, and it seems to favor the defi-
nitions given by the two dissenting judges in Craiyg
v, Missouri, supra, (page 447), although the court
sav that there are classes of bills of credit not em-
braced in these definitions or any of the others refer-
red to.

These two definitions of the dissenting judges
are as follows: “A bill of credit may, therefore, be
considered a bill drawn and resting merely on the
credit of the drawer, as contradistinguished from a
fund constituted or pledged for the pavment of the
bill™ and “ro constitute a bill of credit within the
meaning of the constitution, it must be issued by a
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state and its circulation as money enforced by statu-
tory provisions. It must contain a promise of pay-
ment by the state, generally, and when no fund has
been appropriated to enable the holder to convert it
into money. It must be circulated on the credit of
the state; not that it will be paid on presentation, but
that the state at some future period, or a time fixed
or resting on its own discretion, will provide for the
payment.”

The majority of the judges in the same case
(Craig vs. Missouri), say: “Bills of credit signify a
paper medium intended to circulate between indi-
viduals and between government and individuals, for
the ordinary purposes of society.”

None of these definitions seem to meet with the
full appprobation of the court in the Kentucky case.
The last is too broad; the first too narrow; and the
court further say that “no definition short of a de-
scription of each class, would be entirely free from
objections, unless it be in the general terms used by
the venerable and lamented chief justice (Marshall).
The definition, then, which does include all classes
of bills of credit emitted by the colonies or states is,
a paper issued by the sovereign power, containing a
pledge of its faith and designed to circulate as
money.” (page 313).

The court held that the act incorporating the
bank of the commonwealth was a constitutional exer-
cise of power by the state of Kentucky and that the
notes issued by the banks were not bills of credit with-
in the meaning of the federal constitution.

Briscoe vs. Kentucky, 11 Pet., 256, citing:

Bank of the United States vs. Planters’
Bank, 9 Wheat., 904.

Craig vs. Missouri, 4 Pet., 410,

Bank of the Commonwealth of Kentucky
vs. Wister, 3 Pet., 318,
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Affirmed in:

Woodruff vs. Trapnell, 10 How., 205.
Darrington vs. Bank of Alabama, 13 How.,,

12.
Curran vs. The State of Arkamsas, 15
How., 317.

In the Bank of the United States vs. Planter’s
Bank, supra, the court say: “It is, we think, a
sound principle, that when a government becomes
a partner in any trading company, it divests
itself, so far as concerns the transactions of that
company, of its sovereign character and takes
that of a private citizen. Instead of communicat-
ing to the company its privileges and its preroga-
tives, it descends to a level with those with whom
it associates itself, and takes the character which
belongs to its associates and to the business
which is to be transacted. * * * As a member of
a corporation, a government never exercises its sov-
ereigntv. * * * The state does not, by becoming
a corporator, identify itself with the corporation.”

And to the same effect the court held in Bank of
the Commonwealth vs. Wister, supra.

In Darrington et al. vs. the Bank of Alabama,
13 How., 12, the court held that although the state
which created the bank is the only stockholder and
pledges its faith for the ultimate redemption of the
bills issued by the bank, yet such bills are not bills of
credit within the meaning of the constitution. The
court sav: “A bill of credit emanaites from the sover-
eignty of the state. It rests for itls currency on the
faith of the state pledged by a public law. The state
cannot be sued ordinarily on such a bill, nor its pay-
ment exacted against its will. There is no fund or
property which the holder of the bill can reach by
judicial process.”

In Veazis Bank vs. Fenno, 8 Wall,, 533, the court
upheld the constitutionality of the act of congress of
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July 13, 1866, by which a tax of ten per centum on the
amounts of the notes of any state bank was levied.

In the Virginia coupon cases, Antoni vs. Green-
how, 107 U. 8., 769, and 114 U. 8., 269, the act of the
legislature of Virginia, in providng for the issue of
bonds and coupons was upheld. These coupons were
made receivable for all taxes due the state. In refer-
ence to them, the court say: “They are not bills of
credit in the sense of this constitutional prohibition.
They are issued by the state, it is true, They
are promises to pay money. Their payment and
redemption are based on the credit of the state,
but they are not emitted in the sense a govern-
ment emits its treasury notes, or a bank its
bank notes, a circulating medium or paper cur-
rency as a substitute for money. And there is
nothing in the face of the instruments, nor in
their form or nature, nor in the terms of the law
which authorized their issue nor in the circumstances
of their creation or use, as shown by the record, on
which to found an inference that these coupons were
designed to circulate in the common transaction of
business as money, nor that in fact they were so used.
The only feature relied on to show such a design or
to prove such a use is, that they are made receivable
in payment of taxes and other dues to the state”
(Poindexter vs Greenhow, 114 U. 8., p. 284.)

From a review of these decisions, it is evident
that there is practically no limitation on the power of
the states in the chartering of banks. The greatest
embarrassment in the way of state banks is the ten
per cent. tax on their issue. The state may own the
bank and dircet that its paper be received for dues to
the state, and may give to the bank all franchise it
may see fit, as long as the federal constitution is not
infringed. The state may organize a state bank and
authorize the issue of money based on bullion depos-
ited in the vaults of the bank, and on mortgages amd
good personal security. A constitutional objection
might be raised—I do not say successfully raised—
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to the issue of money based on deposits of bullion
alone, upon the ground that such legislation would be
class legislation. There can be no constitutional
objection to the state establishing depositories for the
storage of bullion and issuing certificates represent-
ing bullion stored therein. These certificates may be
made assignable by delivery. Representing, as they
will, if issued, a commodity that fluctuates in value,
the certificates will fluctuate acccordingly; hence,
they can in no sense be called paper intended
to circulate as money. They will be sold in the
open market and these sales when made, will only
be a token of the sale of so many ounces of bul-
lion or bars of metal. Their value will be con-
trolled by the same rules and causes that control
the value of any other personal property. They
are, in effect, nothing more than warehousemen’s
receipts, stating on their face that the holder will
be entitled to the delivery to him of so many
ounces of bullion of a certain fineness, on presenta-
tion of the certificate of the proper officer of the gov-
ernment. The government would charge a per cent.
of the value of the bullion, when deposited, to cover
the warehouse expenses, including the salaries of the
officers in charge of the business. This per cent. may
be made payable in current funds. The certificates
may be issued upon aliquot parts of the specific
amounts of bullion deposited, and made receivable for
dues to the state.

If the national government does not restore silver
to the status of twenty years ago, or does not
remove the tax on state banks, T can see no
way out of our difficulties, except at great and
unequal loss to the people of the state. Encum-
bered as certificates of deposit would necessarily
be, by the fluctuations in the market value of the
bullion itseclf, and the constant expense (however
small) of Keeping it stored, they might find but a
feeble and uncertain circulation. If we establish a
state bank, we must pay ten per cent. upon its entire
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issue of bills for the privilege. As between the two—
the issue of certificates by the state, and making
them receivable by the state for all dues to the state
and the establishment of a bank—the latter may be
the most feasible.

Neither the certificates nor the notes of the bank
can be made a tender for private debts. The state
may pledge its entire revenue to protect the issue of
the bank and I see no reason why the collaterals held
by the bank should not be as safe as the government
bonds deposited by the national banks. The govern-
ments, both state and national, are worth nothing if
the property within our borders is worth nothing.
Our developed and taxable property runs up to hun-
dreds of millions. Itis not within the scope of human
intelligence to reckon the value of our undeveloped,
and as yet undiscovered, treasure. We can do what
we please with it so long as we confine ourselves with-
in the limits prescribed by the federal constitution.
It can.all be made a pledge—a: visible, tangible guar-
anty—to protect our homes and our credit; and
backed by the energy of the people who dwell upon
our mountains and plains, it can be made a rampart
behind which we may be safe from the money chang-
ers of Europe. Unless our property is preserved by
the government which our forefathers established,
and which we have acquired by the labor and priva-
tions incident to a pioneer life, we must, in obediance
to the paramount law of self-preservation, proceed
to turn aside the flood of ruin that is now upon us.

We have done our part in making the United
States the gieatest and richest country in the world,
and we have done it under an implied contract with
the government thait we should receive and retain the
results of our work; that the wealth we have created,
partly for ourselves and partly for the whole country,
should retain its value after it was acquired. We
have the plain right to ask that the constitution of the
country shall be interpreted in reference to gold and
silver coin, as it was understood and intended to be
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interpreted by the men who framed it. If this be not
done, and done at once by the congress of the United
States, there will be nothing left for us but to pledge
our property, our honor and our lives to a currency
based on our own resources, and that will enable us
to save our homes. .

All of this we can do and still keep within the
bounds of the constitution as interpreted by our
courts.

It has been impossible within the time limited
to make an exhaustive examination of these ques-
tions, but I believe the decisions quoted fairly illus-
trate them.

EUGENE ENGLEY,
Attorney General.

IN RE APPROPRIATION FOR, AND COXN.
STRUCTION OF, THE SAGUACHE RESER-
VOIR. '

1. The record of the transactions of the board of construc-
tion cannot be held as conclusive. The board of construction
is a body vested with powers granted by the state, to be exer-
cised in behalf of the state. The individuals composing it are
trustees for the state.

2. The lapse of time cannot affect the rights of the state
and the duties of its agents in the premises. It cannot be main-
tained that the agent or trustee, by laxity in discharging the
duties imposed by his trust, can impair the rights of his prin-
cipal.

Until the aect of 1891, providing for the construction of the
Saguache reservoir, has been repealed, its provisions are in foree.
and if the board should find it to be, in the language of the
statute, “expedient and for the best interest of the whole people
of the state of Colorado” to construct thiz ditech, and so order,
there is nothing in the way of the said construction.

Attorney General’s Office.
Denver, Colo., July 29, 1893.
Hon. Davis H. Waite, Governor of Colorado:
Dear Sir—In response to your letter of July 28,
in reference to the state reservoir on Saguache creek,
I submit the following:
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The record of the transactions of the old board
of construction cannot be held as conclusive. Even
a judgment of a court of record, protected as it is by
statute, by rules of practice, by immemorial usage
and by reason of public policy, may be set aside when
it is shown that the same is erroneously made, or that
the court had no authority or power to render it.

The board of construction is a body vested with
powers granted by the state, to be exercised in behalf
of the state. The individuals composing it are
trustees for the state. The transactions had by it
in carrying on the business for which it is constituted,
must be ratified either by the whole board, or by a
quorum assembled after proper notice of a meeting
has been served on each member.

It is a long established principle that trustees
cannot bind the trust separately in matters of private
nature. The rule in reference to a transaction of a
public nature—as in the case of the said board of con-
struction—is that a majority may act; but this rule
is imperatively predicated on the fact that all must be
present to deliberate, or, what is the same thing,
must be duly notified and have an opportunity to be
present.

In this case, the governor, state engineer and
chairman of the board of county commissioiners of
Saguache county, constitute the board. Before the
board, then, can act authoritatively, it must appear,
at least presumptively, that all three men were pres-
ent, or that all had received due notice of the meeting
and have had an opportunity to deliberate on the
questions considered thereat.

It appears that a meeting of the board was held
on July 14, 1892, at which business of vital impor-
tance, not only to the objects for which the act was
passed, but to the existence of the board itself, was
transacted. It appears that the chairman of the
board of county commisioners of Saguache county
was not present at this meeting and he has filed -his
affidavit to the effect that he received no notice of it.
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This raises the question as to whether he was in fact
so notified, and if he was not, I am compelled to hold
that all transactions of the board at that time were
had without warrant of law, and that the entry of the
same on its journals is, in effect, a memorandum of
transactions that never occurred; and any question
that was presented to the governor and state engi-
neer at that meeting could not be settled by them;
and the same are now living questions, yet to be con-
sidered by the board when legally assembled.

The lapse of time cannot affect the rights of the
state and the duties of its agents in the premises. It
cannot be maintained that the agent or trustee, by
laxity in discharging the duties imposed by his trust,
can impair the rights of his principal. It was the
desire of the state government that this reservoir
should be constructed and for this purpose its legisla-
ture passed the act of 1891 and created the board to
carry out its purposes. Hence, the fact that the
board has transacted no business since the said July
14, can in no wise affect the rights of the state or im-
pair the duty of the board to carry out the purpose of
its creation.

Until the act of 1891 has been repealed, its pro-
visions are in force, and if the board should find it to
be, in the language of the statute, “expedient and for
the best interest of the whole people of the state of
Colorado,” to construct this ditch, and so order, there
is nothing in the way of the said construction.

The powers of the board as set out in the stat-
ute, are stated with few limitations. From a study
of the entire act, it i~ evident that the legislature un-
derstood but little of the territory on which it was ex-
pected this reservoir or reservoirs were to be located.
There might be only one, or there might be two, ax the
board might decide. The location was to be “within
ornearTp, 43, N. R.2E.. N. M. P. M., or Tp. 43, N. R. 3
2., N. M. P. M., or both.”

* The report of the engineer in regard to the prac-
ticability of the construction was not made binding
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on the board. TUpon receipt of his report, the board
could make such further examination and investiga-
tion as they might deem necessary, and could deter-
mine whether the expenditure was expedient, and
whether they should go on with the work, which in-
cluded the determination as to whether there should
be one or two reservoirs, and also that the board
should “adopt plans and specifications therefor.”

From the broad language of this statute it is
evidently the intention to confer unusual and extra-
ordinary powers on this board. In the exercise of
their discretion in the matter of a location, they were
only restricted by the boundaries of a territory des-
cribed as being “within or near” two entire town-
ships. In the matter of the report to be made to
them by the engineer, they could disregard his rec-
ommendations, both as to location and as to the ex-
pediency of the expenditure. In short, the statute
only regarded the engineer as an agent of the board
as to the matters to be embraced in his report, and
his acts in the premises were only advisory. They
could use him to make surveys and estimates for the
purpose of guiding their judgment. They were not
bound by his report as to the praecticability of any
one location, or his view of the expense connected
therewith, but could abandon the Ilocation re-
ported on and select another, provided it should be
located within or near the townships mentioned; and
as to what is meant by the term “near,” that is a mat-
ter to be determined, not only by a consideration of
actual distanee, but by the conformation of the
country in whieh the reservoir is located, by the
objects for which the reservoir wais to be constructed,
which was the irrigation of territory lying at a
greater or less distance below it; by the relative
amount of land that would be irrigated by waters
of the reservoirs located at different sites; by the rela-
tive cost of construction of canals leading from differ-
ent reservoirs; and by the nature of the $oil or bed of
the reservoirs or canals. All these things fall within
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the “examination and investigation” mentioned in the
statute, and within the discretion of the board, re-
stricted only by the amount to be expended. and the
boundaries if the territory within which the work
was to be constructed.

I am, therefore, of the opinion that if this new
location, twelve miles distant from the site first sel-
ected, can fairly be held, according to the foregoing
considerations, to be near the said township, that it
will be selected as directed by the statute. And as
to whether it is so fairly within the limits prescribed,
I think is a matter largely, if not exclusively, within
the discretion of the board, and it is doubtful if any
one but the state itself can be heard to object to it.

EUGENE ENGLEY,
Attorney General.

IN RE COLORADO STATE LOAN AND INVEST-
MENT COMPANY.

It is the nature of the contract, as indicated by the terms
of the certificate or bond, that determines the liability of a
company under the insurance laws of Colorado.

Attorney General’s Office.
Denver, Colo., July 29, 1893.
Wm. 8. Bristol, Esq., Secretary Colorado State Loan
and Investment Co.

Dear Sir—In reply to your communication of
recent date, relative to the bonds issued by your com-
pany, would say, that by inserting the clause referred
to, vou would come under the insurance laws of this
state. The question of substituting the word “certi-
ficate” for “bond” would make no difference to your
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obligations. It is the nature of the contract, as indi-
cated by the terms of the certificate or bond, that de-
termines your liabilities under the insurance laws of
Colorado.

Respectfully,

EUGENE ENGLEY,
Attorney General.

IN RE TAXES,

1. County commissioners have no authority to extend the

time for the payment of taxes Dbeyond that provided for by
statute.

2. County treasurers may make delinquent tax list, and hold
tax sales after the dates mentioned in the act of 1891 without
affecting the validity of the proceedings thereunder.

Attorney General’s Office,
Denver, Colo., July 31, 1893.
Hon. Phillip Dawson, Chairman Board of County
Commissioners, Silver Plume, Colo.

Dear Sir—In reply to your communication of
recent date, relative to an extension of time for the
payment of taxes, I am constrained to hold that the
county commisioners have no authority to extend
the time, as that question is expressly provided for by

statute and must govern. (Sess. Laws 1893, Sec. 2,
p- 433.)

I am of the opinion, however, that the relief
sought by such extension may be found under the law
as it now stands. The only thing to be feared by the
non-pavment of taxes within the time prescribed, is
the loss by distress and sale of the property taxed.
While the law states that on the first day of August
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the unpaid taxes of the preceding yvear shall become
delinquent, and shall be subject to sale thereafter,
it is not necessary that such sale shall be held upon
the day named in the statute, but the county treas-
urer mayv make up the delinquent tax list and hold
the sale within a reasonable time thereafter, without
in any manner impairing the rights accruing there-
under.

Referring to the act of 1891, entitled “Revenue,”
that part of section 3 of said act relative to distress
and sale of property ix directory, and the treasurer
may take a reasonable time before making such sale.
Section 6 provides that the delinquent tax list shall
be made before the twentieth day of August in each
year, “ Provided, however, that if such list should not
be made until after the twentieth day of August, the
sale held thereunder shall not be void by reason
thereof * * *” Nection 8 provides that “if from
any cause, real property cannot be duly advertised
and offered for sale on or before the first Monday of
October, it shall be thie duty of the treasurer to make
the sale on any subsequent day in which it can be
made, allowing time for the publication of notice, as
provided in this act.”

Very truly,
EUGEXNE ENGLEY,
Attorney General.

IN RE TAXES AND INTEREST.

In the matter of delinquent taxes interest foliows the prin-
cipal.

Attorney General’s Office,
Denver Colo., August 1, 1893.
Hon. T. B. Collier, County Treasurer, Trinidad, (‘olo.

Dear Rir —In reply to yvour communication of
recent date, relative to delinquent city taxes col-
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lected by you and interest accrued thereon, would say
that interest follows the principal and the city of
Trinidad is entitled to the benefit of all interest accru-
ing upon delinquent taxes when such taxes are paid.

Respecttully,
EUGENE ENGLEY,
Attorney General.

‘IN RE COMPENSATION OF STATE COAL MINE
INSPECTOR.

Where an official has given a good and sufficient bond for
the faithful performance of the duties of his office, and is per-
emptorily removed, in the absence of any provision to the con-
trary, the equities of the case will sustain his right to a
reasonable time for the proper adjustment of the records of.
his office, in order that the same may be surrendered to his
successor in such manner as will fully release him from his
obligations under the Iaw.

Attorney General’s Office,
Denver, Colo., August 4, 1893.

John McNeil, Esq., Ex-State Inspector of Coal Mines,

Denver, Colo.

Dear Sir—In reply to vour communication of
recent date, relative to payment for services in the
office of coal mine inspector, would say it is my opin-
ion that vou are legally entitled to compensation for
services rendered, after the order of removal was
issued and up to the time your successor qualified
and took possession of the office. While the order of
the governor was issued on July 6, without any quali-
fication as to the time the same should go into effect,
judging from the langnage and demeanor of the gov-
ernor toward vou, it was evidently hig intention that
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the order should not become effective until your sue-
cessor had been appointed and had taken possession
of the office. Where an official has given a good and
sufficient bond for the faithful performance of the
duties of his office, and is peremptorily removed, in
the absence of any provision to the contrary, the
equities of the case will sustain his right to a reason-
able time for the proper adjustment of the records of
his office, in order that the same may be surrendered
to his sucecessor in such manner as will fully release
him from his obligations under the law.

I, therefore, see no reason to deny you compensa-
tion for services rendered during the interim of the
rrder of removal and the appointment and qualifica-
tion of your successor.

Respectfully,

EUGENE ENGLEY,
Attorney General.

IN RE FEES OF CLERKS DISTRICT COURTS.

The county commissioners are required to pay the fees in
criminal cases where the defendant is convicted and cannot pay
them, or when he is acquitted. unless the same are taxed against
the prosecuting witness by order of court.

Attorney General’s Office,
Denver, Colo., August 4, 1893.

Hon. P. H. Shea, Clerk of the District Court, Yuma,
Colo.

Dear Sir—In reply to your communication of
recent date, relative to the collection of your fees as
district clerk, would say that the county commission-
ers are required to pay the fees in crimdinal cases
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where the defendant is convicted and cannot pay
them, or when he is acquitted, unless the same are
taxed against the prosecuting witness by order of the
court. The claim referred to by you should be paid
by the county commissioners.

Respectfully;

EUGENE ENGLEY,
Attorney General.

IN RE REGENTS STATE UNIVERSITY.

1. Section 4611, Mills’ Ann. Stats., prohibits the regents of
the state university from incurring a debt beyond their ability
to pay from the annual income of the university, for the then
current year.

2. The words “for the then current year” in said section are
construed to mean the current fiscal year which ends on the
30th day of XNovember.

3. The regents cannot incur an indebtedness against the
university and base its payment upon the anticipated income
of the succeeding year.

Attorney General’s Office,
Denver, Colo., August 7, 1893.

Hon. 8. A. Giffin, Secretary Board of Regents,
Boulder, Colo. '

Dear Sir—In reply to your communication of
recent date, would say, the evident intention of Sec.
4611, Mills’ Ann. Stats., is to place a limitation upon
the board of regents in their expenditure of money.
I take it that the words, “the then current year,”
mean the then current fiscal year, which ends on the
thirtieth day of November of each year.

If the uncollected taxes for this year amount to
$20,000 the total income for this year may be esti-
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mated at $28,500, as the $3,500 appropriated by the
act of 1893 may be considered a part of your income
for the year, and the regents would have the right to
incur an indebtedness to this amount.

I think thix section prohibits your incurring any
indebtednesx in anticipation of the succeeding vear’s
income, but the salaries of professors for the month
of November would not come within the statutory in-
hibition even if the same are paid after the first of
December, provided they are paid from the income of
the present fiscal year.

Respectfuily,
EUGEXNE ENGLEY,
Attorney General.

IN RETAXES AND ARRERRMENTS,

1. The terms ‘real estate.” “improvements.” and *“per<onal
property.” ax used in the statutes pertaining to revenue and
assessments, are defined in section 3762, Mills" Ann. Nruts,

2. The property of railroads is subject to the law the =ame
as that of an individual., and may be <old in the <aume manner
for delinquent taxesx.

33

3. County commissioners have the power “to rebate. annul
or set aside”™ assessments upon such evidence and showing as
the board may require.

Attorneyv (ieneral’s Office,
Denver, Colo., August 8, 1893.
Hon. P. E. Beeney, (founty Treasurer, Washington
County, Colo.
Dear Sir—In reply to vour communication of
recent date, I submit the following:

Section 3782, Mills’ Ann. Stats., defines the terms
“real estate,” improvements” and “personal prop-
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erty,” as used in the statutes pertaining to revenue
and assessments, in the following language:

“The term ‘real estate, includes, first, all the
lands within the state to which title ar the right to
title has been acquired from the government of the
United States; second, all mines, minerals and quar-
ries in and under the land, and all right and privi-
leges appertaining thereto; third, improvements.”

“The term ‘improvements,’ includes, first, all
buildings, structures, fixtures and fences erected up-
on or affixed to land, whether tifle has been acquired
to said land or not.”

“The term ‘personal property, includes every-
thing which is the subject of ownership not included
within the term ‘real estate.”

The property of railroads is subject to the law
the same as that of any individual and may be sold
in the’'same manner for delinquent taxes,

Section 3795, Id., provides that county commis-
sioners at any regular meeting shall have power “to
rebate, annul or set aside” assessments upon such evi-
dence and showing as the board may require.

If the county commissioners rebate any part of
the taxes and certify that fact to you, would advise
vou to give receipt for the amount of money actually
received by you, and make a memorandum of the
balance, based upon the action of the board ordering
the rebate.

Respectfully,

EUGENE ENGLEY,
Attorney General.

IN RE TOLL ROADS AXD HIGHWAYS.

1. The cascment enjoyed by the public in a turnpike road
is vested in the public as much as that of a common highway.
2. When the charter of a toll road company is forfeited,
or expires by limitation, the right of such company to exact
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]
or collect toll is lost, but the easement vested in the public
is not affected thereby. and the company cannot prevent the
public from traveling over such road without interfering with
vested rights and making themselves liable as trespassers upon
a public highway.

]

3. No toll road company can be incorporated under the gen-
eral incorporation acts of this state. and locate their road upon
any toll road previously existing, nor upon any public highway
nsed and traveled as such, only as it ix necessary for their
road to cross such toll road or highway.

Attorney General’s Office,
Denver, Colo., August 9, 1893.
Hon. J. S. Updegraff, County Clerk, Gilpin County,

Colo.

Dear Sir—In reply to your communication of
recent date, relative to the incorporation of toll road
companies, would say that Sec. 563, Mills’ Ann. Stats,,
expressly provides in what manner and for what pur-
pose toll road companies may be incorporated. The
evident intention of this section is to enable persons
to associate under the incorporation acts for the pur-
pose of constructing a toll road. In this section we
find the following provision: “That nothing in this
act shall be so construed as to authorize any corpora-
tion, formed under the provisions of this act, to locate
their road, railroad, ditch or flume, or any part there-
of, upon any toll road previously existing, nor upon
any public highway heretofore, and at the time of the
organization of such corporation, used and traveled
as such, except it be necessary to cross such toll road
or public highway * * *”

Authorities will bear out the doctrine that a toll
road or turnpike road is a public highway, estab-
lished by public authority, for public use, and is to be
regarded as a public easement, and not as private
property. The only difference between this and a
common highway is, that instead of being made at
the public expense in the first instance, it is author-
ized and laid out by public authority, and made at
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the expense of individuals in the first instance; and
the cost of construction and maintenance is reim-
bursed by a toll levied by public authority for the
purpose. Every traveller has the same right to use it,
paying the toll established by law, as he would have
to use any other public highway. The easement en-
joyed by the public in a turnpike road is invested
the public as much as that of a common highway.
When the charter of a toll road company is forfeited or
expires by limitation, the right of such company to
exact or collect toll is lost, but the easement vested in
the public is not affected thereby. The toll road com-
pany cannot prevent the public from travelling over
such road without interfering with vested rights,
and making themselves liable as trespassers upon a
public highway.

It is my opinion that no toll road company can be
incorporated under the general incorporation acts of
this state and locate their road upon any toll road
previously existing, nor upon any public highway
used and travelled as such, only as it may be neces-
sary for their road to cross such toll road or public
highway.

Respectfully,
EUGENE ENGLEY,
Attorney General.

FILING OF CERTIFICATES BY INSURANCE
COMPANIES.

The act of 1889 repeals the act of 1887, requiring insurance
companies on the assessment plan to file certificates in the office
of the secretary state.
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Attorney General’s Office,
Denver, Colo., August 9, 1893.
Hon. Nelson O. McClees, Secretary of State.
Nir—In response to your letter of the 5th inst,
councerning the filing of certificates of incorporation
of insurance companies, I submit the following:

The general incorporation law requires certifi-
cates of all domestic corporations to be filed in your
office.

By sec. 500, p. 638, Mills’ Aun. Stats,, foreign cor-
porations of all kinds are required to file in your office
copies of their charter, but by the act of 1889, (Sess.
Laws, Nec. 3, p. 200), they were relieved of this duty
and only required to file the same with the superinten-
dent of inxurance.

It is true that the act of 1887 (Ness. Laws, Sec. 8,
p. 287), requires insurance companies doing business
on the assessment plan, to file certified copies of their
charters in your office, but the act of 1889, above
quoted, is intended to apply to all insurance compan-
ies, and relieves assessment companies of the neces-
sity of so filing. This is made plain by comparing
section 3 of that act with the section of the act of 1883,
which it amends (Sec. 4, p. 220, Sess. Laws 1883), and
also when we consider that the act of 1889 repeals all
parts of acts inconsistent with it.

I am, therefore, of the opinion that all insurance
companies that have complied with the requirements
of the insurance laws are not required to file certi-
cates in vour office.

Respectfully,
EUGEXNE ENGLEY,
Attorney General.
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IN RE MESA COUNTY DITCH.

1. The statute provides for the construction of the diteh
by the penitentiary Dboard, and the drafting of convicr labor-
ers for that purpose.

2. The certificates, by the sale of which means are to be
provided, provide for no time at which they are to be paid
and refer to no particular fund.

3. The provision allowing the board to receive as cash for
certificates, labor and supplics, does not refer to the means by
which the principal part of the work is to be done.

4. Legislative action is necessary in order to secure effective
aid.

Attorney General’s Office,
Denver, Colo., August 9, 1893.
Hon. Davis H. Waite, Governor of Colorado:

Dear Sir—In response to your letter of 26th ult.,
concerning the Mesa County state ditch, I find the fol-
lowing: Section 4 of the act of 1891 (Sess. Laws, p.
336), in making directions for the construction of the
ditch, says that “in order to construct the same, the
said board of penitentiary commissioners shall have
the power and authority and it shall be their duty to
select from the able bodied conviets confined in the
state penitentiary, as many as are not otherwise em-
ployed, none of whom shall be under life sentence,
and transport the said conviets to a general head-
quarters for the construction of said ditch, where
said board shall make suitable provisions for the safe
keeping of said convicts, and said conviets shall be
used under proper guard for the construction of said
ditch.”

Section 9 provides that the board may select one
of their number to take charge of said construction.

Section 10 empowers the warden to appoint a
deputy to take charge of the convicts employed on the
work.
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Nowhere do we find in the statute any provision
for the expenditure of cash, except in payment for
right of way, tools, teams, ete., for the construction as
set out in sections 5 and 6.

In section 6 we find the following words: “or
may receive at cash valuation, groceries, vegetables,
teams, tools, labor and other things necessary in con-
structing said ditch, or subscription for certificate as
provided in section 3 of this act.”

This last clause must mean that in case any per-
son has made a subscription for certificates, he may
pay for the certificates or a portion of them in labor,
ete.

These subscriptions are presumably to be made
by persons who own land to be irrigated by the ditch,
although the statute does not in terms exclude any
class of subscribers. If only the said land owners
could subscribe for said certificates, it is more than
likely that the ditch would not be constructed. Yet,
the statute evidently contemplates that the farmers
in the neighborhood would be the only class who
would subscribe “groceries, vegetables, teams, tools,
labor and other things necessary, etc.”

Conceding that any person or number of persons
could subscribe any amount they please to this fund,
thev must pay up their subscription in cash or
in labor and supplies. Itis hardly probable that any
person will purchase these certificates outright for
cash, as an investment. If this is true, the only pur-
chasers will be those who will pay in labor and sup-
plies. ‘When they have received their certificates,
they will have received a very indefinite compensa-
tion. The statute is silent as to the form or condi-
tions of the certificates. In this respect, it differs
essentially from the act of 1893, which provides the
dates at which the certificates of indebtedness for the
construction of state canal No. 1 shall mature, and
also the fund from which they shall be paid. This
defect in the act of 1891, concerning the Mesa County
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ditch, is, in my opinion, a very serious one. The act
appears to have been drawn, either with little care, or
with a view to allowing the board too much latitude;
a latitude which would result from the defects of the
statute itself. Again, only the penitentiary board
can issue these certificates, and, being directed speci-
fically by the statute to draft laborers from the peni-
tentiary, which presumably can furnish all the men
they might require at any one time, it would probably
raise a serious question of law as to whether they are
authorized in putting in a large body of non-convict
laborers to work. The free laborers would be com-
pelled to take these certificates in payment for their
work, which they could not do without the almost
certain result of being compelled to sell them
to speculators. This class of men are always
the sufferers when payment is made in time paper.
It might be said that the owners of the land under the
ditch could subscribe for these certificates, pay for
them with labor, and pay cash to the men who furnish
the labor; but this is not probable. They have no
money to pay for the labor. If they had they would
combine and build the ditch without state aid.

This condition of things must be presumed to
have been in the mind of the legislature when they
passed the act; and this consideration leads me to the
conclusion that the legislature has endeavored to
point out the source from which the greatest part of
the labor to be used in the construction of this ditch
must be drawn, namely, the penitentiary, and that it
was intended that only inconsiderable portions of the
labor should be performed by free labor; and that
portion was to be furnished by farmers or other own-
ers of land lying under the ditch; men who could pay
in any of the articles mentioned for such an amount
of certificates as would be represented by their indi-
vidual holdings.

I am, therefore, of the opinion that it would re-
quire legislative action in order to obtain any consid-

8
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erable benefit from the employment of non-convict
labor on the said ditch.

Respectfully,
EUGENE ENGLEY,
Attorney General.

IN RE FINES.

Unless otherwise specitically provided for by law. the fines
collected for breach of the game and fish Lws should be placed
to the credit of the general county school fund.

Attorney General’s Office,
Denver, Colo., August 2, 1893.
Hon. W. R. Callicotte, State Game and Fish Com-
missioner:

Dear Sir—In reply to your communication of
recent date, please find enclosed opinion of this office
rendered Hon. H. W. Haver on June 28, 1893, cover-
ing the same question.

In view of the said opinion, you will see that un-
less otherwise provided for by law, the fines collected
for breach of the game and fish law should be placed
to the credit of the general county school fund.

Respectfully,
EUGENE ENGLEY,
Attornev General.
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IN RE PARDONS.

1. Section 7, art. 4 of the constitution provides that the
governor shall have power to grant reprieves, commutations and
pardons after conviction, for all offenses except treason, and
except in case of impeachment, subject to such regulations as
may be prescribed by law, relative to the manmner of applying
for pardous.

2. The act of 1893 does not in any way abrogate the rights
or powers of the executive in the matter of pardons vested in
him by the constitution, and the powers and duties of the state
board of pardons created by said act are only advisory.

Attorney General’s Office,
Denver, Colo., August 2, 1893.

Hon. Wm. H. Broadhead, Secretary State Board Par-
dons:

Dear Sir—In reply to your comunication of
even date herewith, I beg leave to submit the follow-
ing:

Section 7, art. 4 of the constitution provides that
the governor shall have power to grant reprieves,
commutations and pardons after conviction, for all
offenses except treason, and except in case of im-
peachment, subject to such regulations as may be
prescribed by law, relative to the manner of applying
for pardons. The manner in which applications for
pardons may be made is provided for by section
1506, Mills. Ann. Stats. There is nothing of the act
of 1893 creating and establishing a state board of par-
dons, which conflicts with the provisions of said sec-
tion 1506, or with the provisions of the constitution.
Section 2 of said act, quoted by you, does not in any
way abrogate the rights or powers of the executive in
the matter of pardons, granted him by the constitu-
tion. If an application has been made in accordance
with section 1506, the state board of pardons cannot
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in any way interfere with the powers vested in the
executive by the constitution. It is simply their duty
under said act to investigate all applications for ex-
ecutive clemency and make such recommendations
thereon as in their judgment will seem meet and
proper. Their powers and duties under the act of
1893 are only advisory.
Respectfully,
EUGENE ENGLEY,
Attorney General.

IN RE INSURANCE OF STATE INDUSTRIAL
SCHOOL.

1. Ness. laws 1893, page 46, sec. 7, appropriates the sum of
fifteen hundred dollars, or as much thereof as may be neces-
sary for the purpose of insuring the buildings of the state
industrial school. The proviso recites “that’ in case of loss or
damage by fire the amount realized therefrom be placed to the
credit of the state industrial school, to be used for the erection
of new buildings and repairing the damage done.”

2. It makes no difference whether the money rcached the
hands of the treasurer before the act passed or afterwards.

Attorney General’s Office,
Denver, Colo., August 23, 1893.
To W. J. Jackson, Esq., Secretary Board of Control

State Industrial School:

RNir—In response to your letter of this date, con-
cerning the disposition of the money paid to your
board as indemnity for loss by fire, I submit the fol-
lowing:

Section 7 of the act approved April 8 1893 (Sess.
Laws, p. 46), appropriates the sum of fifteen hundred
dollars, or so much thereof as may be necessary for
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the purpose of insuring the buildings of the state in-
dustrial school. This section must be construed in
connection with the other parts of the act and the
title. These make all the appropriations provided
by the act apply to the two years ending November
30, 1894. It was evidently intended by the legisla-
ture that the said sum of $1,500 should be applied to
the payment of such premiums as may have matured
at the time the act was passed, and such as should
mature before November 30, 1894. The proviso in
said section 7 recites “that in case of loss or damage
by fire, the amount realized therefrom be placed to
the credit of the state industrial school to be used for
the erection of new buildings and repairing the dam-
age done.”

There can be no mistaking the intent of this pro-
viso. Amounts realized from payment of losses by
fire shall “be placed to the credit of the state indus-
trial school.” It is a definite legislative appropria-
tion of the moneys arising from this source. It makes
no difference whether the money reached the hands of
the treasurer before the act was passed or afterwards.

The statute directs the treasurer to place all such
sums to the credit of the school. If, before the act
was passed, the treasurer should have paid into the
general or any other fund, any sum realized as a fire
loss, it became his duty, as soon as the act took effect,
to transfer the amount to the credit of the school. If,
on the other hand, any such money should come into
his hands from such source, after the passage of the
act, the statute, with equal effect, directs that he place
it to the same credit. It then becomes a cash fund
subject to the immediate draft of the board for the
purpose of “repairing the said damage.”

Yours truly,

EUGENE ENGLEY,
Attornev General.
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IN RE TRAVELLING WAY AROUND HOIST-
ING SHAFTS IN COAL MINES.

It is obviously the duty of mine owners to provide such
traveling ways as will permit the miners to travel the same in
an erect position. and which would enable them to go from
one side of the shaft to another with speed and safety.

Attorney General’s Office,
Denver, Colo., Sept. 14, 1893.
D. J. Reed, Esq., State Inspector of Coal Mines:

Sir—In response to your letter of 24th ult., re-
garding the travelling way around the hoisting shafts
in coal mines, I submit the following:

In determining the duty of mine owners concern-
ing the safety appliances and devices required by law
to be constructed and used in their coal mines, we
must examine the entire law concerning the same and
determine its spirit and intent.

Itis plain to even a casual observer that the legis-
lature of the state has endeavored, by the most pre-
cise and explicit directions found in all parts of the
mining law, to lay down such rules as may secure
the safety and comfort of the men employed in the
coal mines. Experience has shown that such legis-
lation is made indispensible on account of the nature
of the work done in the mines, and the inability of
each individual miner to provide for his own safety.
It is also plain that the legislature has intended to
cast the responsibility of the proper conduct of min-
ing operations on the owners. It must be presumed
that the legislature intended that the owners of the
mines should act cautiously and with reflection in
carrying out not only the express directions of the
law, but in the prevention or suppression of anv un-
necessary source of danger not expressly prohibited
bv the law. It also follows as a natural sequence,
that where the legislature has directed anything to
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be done to secure the safety of the men employed in
the mine, that it intended that thing to be done in a
manner that fully answers the purpose for which it is
done. To say that the ends of the law would be met
by providing a devious, narrow, low or inconvenient
travelling way around the hoisting shaft would be
to say that the object of the law may be avoided by a
mere subterfuge. The object of the law was to pro-
vide for a safe and convenient passage way; not one
that the men could squeeze through with more or
less difficulty. The construction of the latter kind of
way would inevitably produce the result that the
men would take the risk of going over or under the
hoisting apparatus. It will not do to say that the
miners ought not to do this. Experience shows that
miners will take risks rather than be subjected to
delay and inconvenience. The law makers here re-
cognized this as one of the characteristics of the men
who work in mines. Hence, if mine owners endeavor
to provide an inconvenient travelling way in their
mines, they do what must inevitably lead to a practice
on the part of the miners that is dangerous to life.
One of the principal objects of our mining laws being
to protect the lives and secure the health and com-
fort of the miners, it is obviously the duty of the mine
owners to provide such travelling ways as will permit
the miners to travel the same in an erect position,
and which would enable them to go from omne side of
the shaft to another with speed and safety.

By the law, you are the officer empowered to see
that its provisions are fairly and liberally carried out,
and the mine owners must be bound by all proper di-
rections made by you within the scope of your author-
ity. If the travelling ways start from and end at
a point so remote from the shaft as to induce the men
to go over or under the hoisting apparatus in prefer-
ence, it becomes your duty to have the same altered
so as to conform to the law.

Respectfully,

EUGENE ENGLEY,
Attorney General.
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IN RE RECEIVERS.

1. As a general rule courts do not appoint as a receiver
of a corporation an employve; particularly one affected with
alleged mismanagement.

2. A receiver will be removed upon application with good

showing.

Attorney General’s Office,
Denver, ('olo., Sept. 16, 1893.
Hon. F. M. Goodykoontz, Superintendent of Insur-
ance:

Dear Sir—In response to your letter of the 29th
ult., I submit the following:

When it becomes necessary for the courts to
place an insurance company or any other corporation
into the hands of a receiver, it is as a general rule, not
proper to appoint any one as receiver who is or has
been manager, clerk, cashier or other officer or em-
ploye of the concern; particularly one who may be
affected with the mismanagement of it, when such is
charged. The courts, however, usually make this
appointment when requested by the complainant, and
upon his representation that the person named is for
some reason stated, peculiarly qualified for the posi-
tion. The appointment, in the first instance, is sel-
dom contested. The receiver, however, is only an
officer, and has been called the right arm of the
court and will be at any time removed upon an appli-
cation with a good showing.

I advise that vou petition the court, represent-
ing the condition of things in the premises, and ask
that vourself or deputy be substituted as receiver in
this case.

Respectfully,
EUGEXNE ENGLEY,
Attorney General.
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IN RE TENURE OF OFFICE.

A justice of the peace, appointed to fill an uncxpired term,
holds office until his successor is elected and qualified.

Attorney General’s Office,
Denver, Colo., Sept. 18, 1893.
Hon. J. D. Hart, Justice of the Peace, Trinchera,

Colo.

Dear Sir—In reply to your letter of 10th ult,, I
submit that under our constitution and statutes, yon
hold your office until your successor is elected and
qualified. If the people fail to elect your successor,
you hold until such event occurs and it makes no dif-
ference whether you hold by election or appointment,
or for an entire term or to fill a vacancy.

People ex. rel., Reid, X1. Colo., 138.
Buton vs. Buck, 6 Kas., 302.

Respectfully,

EUGENE ENGLEY,
Attorney General.

ELIGIBILITY OF DELEGATES TO POLITICAL
CONVENTIONS.

Political conventions have the sole right to determine who are
eligible to sit as delegates therein, and their proceedings in this
regard cannot be inquired into by the courts.
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Attorney General’s Office,
Denver, Colo., Sept. 20, 1893.
Hon. Horace Campbell, County Treasurer, Saguache,

Colo.

Dear Sir—In answer to your inquiry of recent
date, will say: A political convention has the sole
right to determine who are eligible to sit as delegates
therein and that right cannot be disturbed by the
courts; the proceedings thereof in this regard are not
subject to review by any constituted tribunal unless
it be by the people when by their votes they approve
or disapprove of convention methods or the character
and qualification of nominees.

EUGENE ENGLEY,
Attornev General.

IN RE OFFICIAL PUBLICATIONS.

Publications of calls for warrants by the treasurcr. and of
school superintendents’ apportionments, may be made in any
paper in the county, notwithstanding there is a contract between
the board of commissioners and another paper. If published by
any other paper than the one with which the board has con-
tracted, the question heconmes only one of breach of contracet.

Attorney General’s Office,
Denver, Colo., Sept. 22, 1893.

;. H. Robbins, Esq., Clerk of Board of County Com-

missioners, Julesburg, Colo.

Dear SRir—In response to your letter of 10th ult,,
I submit the following:

The statute does not provide for the publication
of the treasurer‘s call for warrants or district appor-
tionments by the county superintendent of public
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schools, to be made in any particular paper, although
that paper may have made a contract with the board
of county commisioners, providing for such publica-
tions. If the publications are made as required by
the statute, it is sufficient to give the notice intended
by the statute. If published by any other paper than
the one with which the board has contracted, the
question then becomes one merely of breach of con-
tract between the board and the paper designated as
the official paper.
Respectfully,
EUGENE ENGLEY,
Attorney General.

IN RE STATE CANAL No. 1.

1. The legislative act of April 17, 1893, provided for new con-
stituent elements of the board of construction.

2. It is a well established rule of construction that statutes
referring to the same subject must, if possible. be construed so as
to give vitality to both.

Attorney General’s Office,
Denver, Colo., Sept. 22, 1893.
Hon. C. B. Cramer, State Engineer:

Dear Sir—In response to the questions submit-
ted by you, I have to say:

On April 8, 1893, the legislature passed an act,
taking effect at once, by which forty thousand dollars
($40,000) was appropriated for the purpose of con-
tinuing the construction of the state canal No. 1.

All of said money was to be expended under the
direction of the board of commissioners of the state
penitentiary, acting as a board of construction of said
canal.
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The moneyv appropriated was to be used for the
purchase of materials, tools and explosives, the em-
ployvment of extra overseers and guards, and for the
location of the line of the said ditch, and for no other
purpose: and for the purpose of ascertaining the ex-
act use to which any particular part of said money
had been or was about to be applied, itemized
accounts were to be filed for the information of the
auditor,

On April 17, 1893, the same general assembly
passed an act, taking effect at once, whereby a “board
of control of state canal No. 1, and reservoirs con-
nected therewith” was created.

This board consists of the lieutenant governor,
state engineer and warden of the penitentiary, with
the secretary of the state board of land commissioners
as secretary,

This board is charged with the duty of securing
the early completion of said ditch, ete., ete.

This act goes on to prescribe the duties of the
board, the secretary, the attorney general, the audi-
tor, the treasurer and the board of land commission-
ers in the premises,

The act of 1889 (Ress. Laws, p. 285), which was
the first law enacted in regard to said ditch, gave the
control of the location and construction of said ditch
to the board of penitentiary commissioners, and their
authority was recognized by the act of 1891 and of
1893, April 8.

The act of April 17, 1893, howerver, took away the
control of the survey, location and construction of
said ditch from said board of penitentiary commis-
sioners and placed it in the hands of the board com-
posed of the Heutenant governor, state engineer and
warden of the penitentiary.

But while the act of April 17 provided for new
constituent elements of the board, it left the board
itself a complete legal entity with all the powers con-
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ferred upon it at any time 'by law, which had not beex
abrogated.

It is a well established rule of construction, that
statutes referring to the same subject must, if possi-
ble, be construed so as to give vitality to both. A lat-
er statute repeals a former if in conflict with it; but if
any part of the former statute is not necessarily re-
pealed by the later, it will be allowed to stand. Thus,
in the case before us the board remains a board for
the purpose for which it was created, to as much in-
tent under the act of April 17, 1893, as under the act
of 1889 or of 1891, of April 8, 1893. ‘

When we carefully examine the act of April 17,
we find that that portion of the canal lying east of the

east line of township 18, south of range 70, is to be
constructed on a different plan from that portion
lying west of it. The former only is referred to by the
act last mentioned, and it is to be constructed by con-
tractors who have bid for the work in the usual way,
and who are to be paid in certificates of indebtedness.
But all that part lying west of the east line of said
township and unfinished, is to be constructed under
the act the act of April 8. Hence, it is not within the
power of the board to use any of the forty thousand
dollars ($40,000) provided by the act of April 8 for any
part of the work lying east of the said township line,
but the present board will have full power to apply
any of the said fund towards the payment for that in-
complete portion of the said construction lying west
of said section line.

To this extent the act of April 8 has not been
affected and the appropriation is still alive as far as
the last mentioned part of the work is.concerned.
The new board succeeds to the functions of the old
as far as the handling of the appropriation is com-
cerned, and as far as any part of it is to be applied to
the part of the work last mentioned.

EUGENE ENGLEY,
Attorney General,
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IN RE BOARD OF CONTROL OF STATE CANAL
No. 1.

1. The board of control of State canal No. 1 has control
of the balance of the fund appropriated to the board of con-
struction, on April 8, 1893.

2. The said board of control ean apply sufficient portion of
siid fund to the location of the canal.

3. The board of penitentiary commissioners have no con-
trol of any part of said fund. They are no longer a board of
construction. They are succeeded by the board of control as now
constituted.

Attorney General’s Office,
Denver, Colo., Sept. 23, 1893,
Hon. C. B. Cramer, State Engineer:

Dear Sir—In reply to your letter of this date,
submitting questions supplementary to those in an-
swer to which I rendered an opinion to you on yester-
day (the 22nd inst.), I submit the following:

The opinion of yesterday was based on a care-
ful analysis of the act of April 17, 1893.

Section 2of said act (Sess. Laws, p. 442) was care-
lessly drafted or enrolled. The first sentence is made
to end with the word “therewith,” and the next to
begin with the word “from;” whereas, they are both
parts of the same sentence and must be so read. This
can be done readily by making a comma of the period
following the word “therewith.”

The next inaccuracy is found in the description of
township eighteen. The words “south of range sev-
enty (70) west,” should have been written immediately
after the words “township eighteen.”

In this section, when reconstructed in the man-
ner pointed out, we find the first explicit directions
concerning the duties of the present board. The
state engineen is to prepare plans and specifications
upon and according to the survey already established
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by the state engineer, and now on flle in his office,
pertaining to the construction and completion of
statel canal No. 1, and reservoirs connected there-
with.”

The language used shows clearly that the legis-
lature believed that the surveyor’s work conmected
with the construction of the said canal, at least of
that portion lying east of said township line—had
been completed; and that the state engineer had
only to prepare plans and specifications “upon and
according” to the same, and when I prepared the
opinion of the 22nd inst, it was upon the same as-
sumption.

It appears, however, from information at this
time furnished by you, that said survey was not com-
plete, and that you have been compelled to make fur-
ther surveys before the “plans and specifications”
required by said section can be prepared; and one of
the questions submitted by you refers to the fund
from which this work is to be paid.

As T held in the former opinion, the personnel of
the board of construction was changed by the act of
April 17, supra. If there was any law theretofore
existing which gave the board of construction, as it
was then constituted, the power to apply any fund to
the the purpose of construction, that power was trans-
ferred to the board as it was constituted by the act of
April 17th, now in force, subject to the restrictions of
the last named act.

The act of April 8, placed at the disposal of the
board the sum of forty thousand dollars, for the pur-
poses therein mentioned. The act of April 17, did not
do away with this appropriation. It only altered the
constitution of the board and restricted the power
to apply the fund. No part of the labor performed in
the actual construction of that part of the canal lying
east of the east line of said township, can be paid for
out of said fund. This becomes apparent when we
read the different parts of the act together. All the
payments to be made, under the act of April 17, for
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material and labor, are to be paid for by certificates
of indebtedness (Sec. 6). These payments are to be
made under the terms of a contract made between
the board of control and a contractor, and prepared
by the attorney general (Secs. + and 5). This con-
tract is based on the lowest bid, after the secretary
has advertised for bids made in accordance with
“such plans and specifications,” (Nec. 3). These “plans
and specifications” are prescribed, and are to com-
prehend only that part of the state canal extending
from “a point where line of said canal crosses east
line of said township * * * *  to the end of
said canal ax now projected and surveved” (Rec. 2).

But when we come to examine the last sentence
in section 2, we find the provisions for the survey are
different from those referring to the actual construec-
tion. It is therein made the duty of the state engi-
neer “to make any survey which may be necessary to
the thorough preparation of such plans and specifi-
cations.”

This provision indicates, that, while it was con-
templated by the legislature that said survey had
been completed and filed, yet experience might show
the necessity of supplementary or additional sur-
veys, and I am informed by you that this necessity
has been found to exist on account of the destruction
and removal of surveyors’ monuments and other
causes.

Accordingly, other surveys have been made by
you or under your direction in order to secure the
“thorough preparation of such plans and specifica-
tions.”

In answer to your first question, therefore, I find:

The board of control created by the act of April
17, 1893, has the control of the balance of the fund of
$40,000 appropriated by the act of April 8 1893, re-
stricted by the act of April 17.

In answer to your second question, I find:

The said board of control can apply a sufficient
portion of the fund appropriated by the act of April 8
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to the location of the canal east of said east line of
Tp. 18, S. R. 70 W. This power is necessarily implied
from the last sentence of section 2 of the act of April
17.

In reply to your last question I find:

That the board of penitentiary commissioners
have had no control of said fund nor any part of it
since April 17,1893. They have not been a “board of
construction” since the date last mentioned. The
“board of control as now constituted, has fully suec-
ceeded to the old “board of construction.” They dif-
fer only in name.

Referring to the opinion transmitted to you on
yesterday, I am

Respectfully,

EUGENE ENGLEY,
Attorney General.

IN RE TAXATION OF RESERVOIRS AND
RIGHTS OF WAY.

Reservoirs and rights of way to the same. while used by the
owners for the purpose of securing the irrigation of their lands,
cannot be taxed.

Attorney General’s Office,
Denver, Colo., Sept. 23, 1893.
C. 8. Richardson, Esq., Denver, Colo.

Dear Sir—In answer to your letter of 25th ult,, I
submit the following:

No lands belonging to the state can be taxed.
Mills’ Ann. Stats., Sec. 3766.

Ditches, canals and flumes owned for the purpose
of irrigating the lands of the owners, likewise cannot
be taxed. Id., Const. Art. 10, Sess. Laws 1887, p. 481.
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While the statute and constitution use only the
words “ditches, canals and flumes,” I think the proper
construction of them will include reservoir sites.
The object of these enactments was to encourage and
foster the scheme of irrigation; and while a reservoir
is not literally a ditch, canal or flume, it is a work
necessary to the use of the same in many cases.
Without reservoirs, a large number of the irrigating
systems in the state, both great and small, would be
impracticable, and would never have been con-
structed. It would seem absurd to conclude that a
ditch made for the irrigating of a particular subdivis-
ion of land should not be taxed under this law, while
a reservoir constructed for the very same purpose
and being a part of the very same system of irrigation
should be taxed.

The right of way over land ix an easement. It
is appurtenant to the lands owned by the owner of the
ditch, and which are to be watered by it. The soil
under the ditch belongs ultimately to the state. It
will revert to the state when the use of it as the site
of a reservoir is abandoned by the owners. 1t would
be as reasonable to tax the soil under the ditch as the
soil under the reservoir.

The soil over which the right of way to the reser-
voir has been granted also belongs to the state. The
only thing that could be listed as property for taxa-
tion, is the property which consists of the right of way
itself. How can this be valued? On abandonment
by the ditch owners, it would merge into the general
title of the state and be extinguished. If, however,
this right of way should be considered a valuable
franchise or perquisite, and consequently property,
we must consider that it derives its only value from
its connection with and dependency on the irrigation
scheme, designed for the lands belonging to the own-
ers of the ditch heading in the reservoir. If, then, the
reservoir may be considered the head of the ditch,
and not taxable, it is manifest that the use of a mere
approach to it ought not to be taxed. If this franchise
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or easement is valuable, its value would accrue to the
lands irrigated by the ditch, and the consequent reve-
nue to be derived by the state and county by taxation
of the latter would be increased pro tanto.

Yours truly,

EUGENE ENGLEY,
Attorney General.

IN RE SUPERINTENDENTS OF IRRIGATION.

Both the expenses and salaries of the superintendents of irri-
gation must be paid by the several counties interested.

Attorney General’s Office,
Denver, Colo., Sept. 23, 1893.
P. A. Amiss, Esq., Superintendent of Irrigation

Del Norte, Colo.

Dear Sir—In response to your letter of 29th ult,,
will say that the language of section 2457, Mills’ Ann.
Stats., can only admit of one interpretation and that
is, that both the expenses and salary of the superin-
tendent of irrigation must be paid by the several coun-
ties within which he has rendered services.

Respectfully,

EUGENE ENGLEY,
Attorney General.



244 TENURE OF OFFICE OF ROAD OVERSEER.

IN RE FISHING IN STREAMS STOCKED FROM
STATE HATCHERIES.

No one is forbidden by law from fishine in streams stocked
with trout from the Ntate hatcherics, provided it is done within
the period prescribed by statute.

Attorney General’s Office,
Denver, Colo., Sept. 25, 1893.
C. A . Seaman, Esq., Lyons, Colo.

Dear Sir—Referring to vour letter of 6th ult, I
will say that there was an act passed in 1885, making
it unlawful to fish in waters that had been stocked
from the state hatchery, for a period of two years
after they had been so stocked, but it was repealed in
1891. There is now no distinction made between
such streams and all others.

Respectfully,
EUGEXNE ENGLEY,
Attorney General.

IN RE TENURE OF OFFICE OF ROAD OVER-
SEER.

1. Where a road overseer has been appointed by the board of
county commissioners under a statute which provides that he
shall hold his office for two years, and has given bond and
assumed the duties of his office, he holds the office for the said
term of two years. notwithstanding the statute provides that
the board shall appoint annually.

2. The prime object in construing a statute is to ascertain
the intention of the legislature, and. if neccsssary to carry that
out words will be ignored or receive a different meaning from
that usually civen them.
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Attorney General’s Office,
Denver, Colo., Sept. 26, 1893.

J. H. Yeoman, Esq., General Road Overseer, West

Clift, Colo.

Dear Nir—In regard to your letter of 7th inst,, in-
quiring as to your tenure of office, I submit the follow-
ing:

The incumbency of the office is more important
than the method of filling it. The law does not favor
a construction that would nullify a statute, particu-
larly when the effect would be to deprive an office of
its tenant.

The tenure of office being fixed by law, a provision
in the same law directing the appointing power to
fill the office by an appointment before the expiration
of the term must be disregarded. In this connection,
the term “annually” must be considered as meaning
“biennially.” Christy vs. Bd. Supervisors, 39 Cal., 3.
The road overseer gives bond to cover his two years.

Sec. 2, act 1891, (p. 304), requires the overseer to
report to the board of commissioners “at each regular
meeting in each vear.”” We must adopt a construc-
tion that will allow the whole law to stand, for then
the overseer will be allowed his full term of two years.
As the board is permitted the right to appoint annu-
ally, that includes the power to appoint every two
vears.

The whole act must be construed together in
order to ascertain the intention of the legislature in
passing it. This intention is the principal thing to
be sought after in examining a statute. In obedience
to this cardinal rule, parts of an act—particularly
single words—will sometimes be eliminated.

x % * % Where a word in a statute would
make the clanse in which it occurs unintelligible,
the word may be eliminated and the clause read with-
out it.”

Suth. Stat. Con., Sec. 240.



246 PARDONS.

In drafting the bill upon which the act referred
to by you was founded, a mistake was made in writ-
ing the word “annually.” It was evidently intended
by the legislature that the office of road overseer
should be held for two years by the incumbent.

“Where one word has been erroneously used for
another, or a word omitted, and the context affords
the meams of correction, the proper word will be
deemed substituted and supplied.”

1d., Sec. 260, and authorities cited.

With these principles in view, I find that when
you have been regularly appointed, and have ac-
cepted the appointment of road overseer, and given
the bond required by law, and entered upon the dis-
charge of the duties of the office your term is for two
years, and you cannot be ousted, except for failure to
discharge your duty properly.

Respectfully,

EUGENE ENGLEY,
Attorney General.

IN RE PARDONS,

1. The board of commissioners of the state reformatory may
allow a convict to go upon parole.

2. The said board has no right to pardon a convict.

3. The governor only can issue a pardon for an offense
against a penal law, except as hereinafter pointed out.

4. The act of 1893 makes the board of pardons only advisory
to the governor.

5. The board of pardons should investigate all applications for
pardon of convicts in the reformatory.

6. The board of control may discharge a boy from the indus-
trial school.

7. The said board cannot discharge a girl unless all the mem-
bers of the board concur and the governor approves.

8. But these acts do not take away from the governor any
part of the power given him to pardon all offenders.
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Attorney General’s Office,
Denver, Colo., Sept. 27, 1893.

Hon. J. Warner Mills and John H. Gabriel, Board of

Pardons:

Gentlemen—In response to your letter of 23d
inst., concerning the powers of the board of commis-
sioners of the state reformatory, etc., I submit the
following:

The said board has the power to establish rules
under which prisoners may be allowed to go upon
parole.

Sec. 4157 Mills’ Ann. Stats.

The said board has no right to pardon a convict.

By section 2 of the organic act (Mills Ann. Stats.,
P 75, sec. 153), the governor of the territory of Colo-
rado was given the power to “grant pardons for
offenses against the laws of said territory.”

By section 7 of art. I'V,, of the constitution of the
state, it is provided that the governor “shall have
power to grant reprieves, commutations and pardons
after conviction, for all offenses except treason, and
except impeachment, subject to such regulation rela-
tive to the manner of applying for pardons.”

Section 1506, Mills’ Ann. Stats., provides, “that
all applications for commutation of sentence or par-
don for crimes committed, and after conviction, shall
be accompanied by a certificate of the warden of the
penitentiary of the state of Colorado, showing the
conduct of such applicant during his confinement,
ete.”

By section 2 of the act of March 21, 1893 (Sess.
Laws, p. 357), it is made the duty of the board of par-
dons to investigate all applications for executive
clemency and lay the facts before the governor, with
its recommendations as to the action to be taken.
These constitutional and statutory provisions are the
laws now in force wpon the subject. From them it
is apparent that the governor, and he only, can issue
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a pardon for any offense against any penal law of the
state, except as hereinafter pointed out.

In investigating the propriety of extending par-
don to a convict in the reformatory, it is to be pre-
sumed that the governor will consult the warden
and defer to the recommendations of the state board
of pardons; but his power to pardon, being grounded
in the constitutional provision cited, cannot be taken
away, or qualified by statute in any other way than
by an enactment relating to the “manner of applying
for pardons.” That is to say, the power of the gov-
ernor to grant pardons is absolute. The exercise of
this ultimate right cannot be interfered with by the
legislature except in the manner pointed out by the
constitution, or by a statute specifying details of the
business before the application reaches the hands of
the governor. The constitution clearly intended
this important function to be confided to the chief
magistrate. It only contemplated that the legisla-
tare should have the power, whenever it should see
fit, to regulate the applications for pardon, to provide
that certain forms should be observed, or certain
channels followed, in and by which applications
should be prepared and transmitted to the governor.
It is possible that the legislature might, under this
constitutional proviso, be empowered to pass an act
whereby it should be made unlawful for the governor
to extend a pardon unless the regulations it might
see fit to prescribe as to the “manner of applying”
had been observed; but I am not called upon to de-
cide this question, and cannot be, under our present
statute.

The act of 1893 was evidently drawn by a non-
professional hand. It was intended doubtless by the
particular legislator who framed that bill, that it
should prescribe methods of application which would
affect the action of the governor in the premises, but
he failed in his purpose.  The effect of the act men-
tioned is to make the board of pardons only advisory
to the governor. In contemplation of law, all the
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board can do is to save the governor labor and time by
collecting facts to which he may assign great or little
weight when he comes to exercise his discretion in
granting or refusing his pardon.

The weight of the recommendation made by the
board, as provided in section 2 of the act, will be such
a weight as the governor may consider warranted by
his knowledge of the character of its individual mem-
bers. That recommendation is given no legal weight
whatever by the act. A comparison of this act with
acts of a germane character in other states will dem-
onstrate this. In some of the states the law is such
that the business of granting pardons is absolutely
under the control of the board of pardons; but in
Colorado, the statute creating that board has made it
only a collector of facts to lay before the governor
with such a recommendation as they may think it
worth while to make.

I believe it to be the duty of the board to make
investigation of all applications for pardons by con-
victs in the reformatory, for this is about all it has to
do under the law, except to meet once a month, work
without pay, consume the appropriation for expenses
and make an annual report.

These being the functions of the board under the
law—or rather in the absence of a law—the power of
the governor cannot be limited by their action, in
the granting of reprieves, commutations or pardons.

In reply to your second general inquiry, I find
that section 2182, Mills’ Ann. Stats., gives the board
of control of the state industrial school full power to
discharge a boy from the school. This discharge
must be predicated on a finding that the boy has be-
come 5o far reformed as to justify the act of the board,
but the whole matter is committed to their discretion.
The governor of the state has nothing
to do with  the exercise of this dis-
cretion. When the constitutional provision referred
to was passed, it had no reference to the status of
children committed to the industrial school Tt is
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plain that the legislature, when they provided for
the incarceration of children, did not consider them
as being tainted with so much moral guilt as persons
of maturer years, who may have committed the same
offenses. Confinement at the industrial school is in-
tended to be more reformative than punitive. The
offenses there punished are not considered as grave
as those committed by adults.

Industrial schoolx are the product of modern
social science and advancement in the art of law
making If these reflections are just, it must be held
that the legislature did not intend to burden the head
of the executive department of the government with
the consideration of these petty offenses, except as
specifically pointed out.

And that such a construction was intended to be
put on this law by the legislature, we are persuaded
from a comsideration of the fact that the law itself
makes a difference between boys and girls, with ref-
erence to the authority for their discharge.

Section 2182 gives the board the right to dis-
charge a boy absolutely.

Section 2192 requires that all the members of the
board must consur in the discharge of a girl and that
the governor also must approve.

But while the board may pardon boys without
other restriction than their own discretion, and girls
with the approval of the governor, this does not
affect the independent constitutional right of the gov-
ernor to pardon “all offenses except treason.” The
legislature cannot take this power away from him.

It is probable that the convention when it
framed the constitution, only intended to provide for
the cases of adults or persons of full moral responsi-
bility; hence the legislature can assume the power to
provide for the pardon of children; but this does not
take away from the governor any part of the power
given him, and this power extends to all persons capa-
ble of violating a penal statute. Hence, he can par-
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don every person committed to the industrial school,
without regard to sex and without consultation with
the board of control.

While I believe that in one sense, the act of 1893,
in prescribing the duty of the board of pardons,
only contemplated cases of confinement in the peni-
tentiary, yet the language of the act is so broad that I
believe it to be the duty of the board of pardons to in-
vestigate and report on “all applications for executive
clemency “that reach them, however perfunctory
such service may be. I do not hold, however, that it is
incumbent on the board of control of the state indus-
trial school to apply to the governor when they re-
solve to discharge a boy.

Respectfully,

EUGENE ENGLEY,
Attorney General.

IN RE STATE CANAL No. 1.

1. All the surveys connected with the location of state canal
No. 1 and its connecting reservoirs are to be paid for out of any
fund at the disposal of the board of control; but the legislature
did not contemplate the construction of a reservoir eighty miles
above the head of the canal under a general power. Such power
must come from a special act.

2. No funds are available to pay for the survey of the same.

Attorney General’s Office,
Denver, Colo., Sept. 27, 1893.
Hon. C. B. Cramer, State Engineer:

Dear Sir—In an opinion rendered some days ago,
I held that a reservoir constructed as a part of an
irrigation system was to be governed by the same
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law regarding taxation as the ditches and flumes
constructed as part of the same system.

In answer to the question submitted in your let-
ter of the 12th inst,, I consider that the same prin-
ciple will apply to the money appropriated for the
construction of the system.

By the act of April 17, 1893, (Ness. Laws, Chap.
152), the board of control is “charged with the duty
of the early completion of state canal No. one and res-
ervoirs connected therewith.”

The various reservoirs connected with the said
canal are located by the state engineer and con-
structed by the board having charge of the work.

In two opinions lately submitted to vou, I held
that the money appropriated by the act of April §
1893, (Sess. Laws, chap. 26), was to be applied for the
purposes mentioned in said act, by the present board
of control, who have superseded the old board of con-
struction, and have exclusive control of the construc-
tion, maintenance and operation of the said canal
and its connecting reservoirs.

Section 3 of said act. direets that the sum of
$40,000 shall be used only for the purchase of mater-
ials, tools and explosives, the employment of extra
overseers and guards required in the construction of
said canal, and for the more definite location of the
line of the same.

A fair construction of this act and the act of
April 17, 1893, leads me to the conclusion that the
survey work connected with either of the divisions of
the canal must be paid out of any fund standing to
the credit of the canal on the treasurer’s books.

When 1 say “divisions,” I refer to the condition of
things brought about by the act of April 17. This
act directs certain proceedings to be had in connec-
tion with so much of the work of construction as lies
east of the east line of township eighteen (18) south
of range seventy (70). It provides for the construc-
tion of that part of the ditch by contract work; but it
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leaves the upper division, or all that part of the work
lying above and west of said township line, to be con-
structed on the plan originally adopted, that is, by
convict labor. It appears tRat the legislature
changed its mind between April 8 and April 17, and
instead of constructing the canal on a single system,
as contemplated by the act of April 8, and all stat-
utes prior thereto, it decided to adopt a different gys-
tem for the lower portion. It also changed the com-
plexion of the board of construction, changing its
name and constituting it of different officers.

I therefore find that all surveys made are to be
paid out of said fund on vouchers approved by the
board of control.

A “more definite and economical location” might
require new surveys entirely on portions of the line
of the canal and of the sites of the reservoirs adjacent.
But I am of the opinion that the expense of location
of a reservoir at ' T'win Lakes could hardly fall within
the purview of the statutes mentioned. It is true
that the flood waters of Lake creek—which would
furnish the store of a reservoir constructed at or near
the lake—would be applied on the state lands lying
under said canal No. 1, in case the reservoir should be
constructed, but the whole theory and practice of the
storage, carriage and application of waters for irriga-
tion has been hitherto so little understood by the
people of the state and the general assemblies, that 1
do not think the latter when it passed the various
statutes providing for the construction of said canal,
had in contemplation the construction, under a gen-
eral power, of a reservoir eighty miles from the head
of the canal it was intended to feed. Experience and
a more thorough knowledge of the science of hydraul-
ics may demonstrate that the construction of the
reservoir mentioned might fairly be comprehended
under a general power to construct “reservoirs con-
nected” with the canal, but not as that science is now
understood.
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I am borne out in this conclusion by the fact that
the last legislature passed an act (ITouse Bill 69) pro-
viding for the construction of thix reservoir, which
was vetoed by the governor on constitutional grounds
relating to the time at which the bill was passed, and
the absence of the signature of the presiding officer
of the senate.

From the fact that it was thought necessary to
make the construction of this reservoir the subject of
special legislation, I am constrained to believe that
the general assembly did not consider that the board
of control had the power to survey or construct it
under a general authority to construct “reservoirs
connected” with the canal.

I therefore find that there is no fund at the dis-
posal of the treasurer to pay for the survey mentioned.

Respectfully,
EUGEXNE ENGLEY,
Attorney General.

IN RE PRECINCT NOMINATIONS.

1. Precinct conventions are contemplated by law. at which

nominations of precinct officers are to be made and certified.
2. The county clerk can refuse to file a nomination of pre-

cinet officers made by a county convention.

Attorney General’s Office,
Denver, Colo., Sept. 29, 1893.
J. W. Sanborn, Esq., Greelev, Colo.

Dear Sir—In reply to your letter of the 21st, I
submit the following:

Section 5 of the act of 1891 (p. 143), contemplaites
nominations for a state, county or other political div-
ision or district for which nominations may be made.

Section 18, Id. (p. 151), in providing for the form
of ballots says that there shall be printed on the back
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of each ballot this endorsement: “Official ballot for
* % * and after the word “for,” shall follow the
designation of the election precinct or political divi-
sion for which the ballot is prepared * * *.

From this it appears that a different ballot is to
be prepared for every precinct in the county in which
candidates for office have been nominated. The clerk
can only prepare ballots in accordance with the nom-
inations on file in his office  The first section quoted
indicates that if any precinct desires to elect a justice
or constable, the voters therein belonging to any
party must hold a convention and nominate them,
certifying the nominations through their presiding
officer and secretary, to the county clerk, as provided
by section 4 of the said act.

It is possible that nominations of justices and
constables made by a county convention, in obedi-
ence to the request of the delegaites of the several pre-
cincts, and certified by the presiding officer and secre-
tary of said county convention, would pass unchal-
lenged. The voters in any precinct might, at a meet-
ing held therein for the purpose, authorize delegates
then chosen by them, to have the nominations for jus-
tice and constable in that precinct made by the county
convention to which the said delegates are sent, and
such action might pass unchallenged; but it is easy
for the same meeting to certify the nominations di-
rectly to the clerk as to certify a request to the county
convention to do the same thing, and all questions
concerning the legality of the proceedings would be
avoided by the certificates being made out by the pre-
cinet conventions directly, and not through the inter-
vention of another body. If the county clerk should
refuse to file a certificate of nomination of a justice
of the peace made by a county convention and not by
a precinct convention, he could not be compelled to
do so. The courts would refuse a writ to that effect.

Respectfully,

EUGENE ENGLEY,
Attorney General.
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IN RE EXPENSER OF GENERAL COURT MAR-
TIAL.

The expeuses of a general court marrtial are to be paid out
of the general fund of the state and not out of the military fund.

Attorney General’s Office,
Denver, Colo., Oct. 16, 1893.
Hon. F. M. Goodxkoontz, Auditor of Rtate:

Dear Sir—In response to yvour inquirv of 14th
inst., concerning the funds from which the expenses
of a general court martial are to be paid, I submit the
following:

The military fund consists of the poll tax levied
in the several counties. It is paid to the treasurer of
state and constitutes a fund to be drawn on, accord-
ing to law, for the expenses incurred in the mainte-
nance and control of the state militia.

Nection 3087 provides that all accounts and
claims payable from the military fund are to be paid
by orders drawn by the adjutant general and ap-
proved by the governor.

It becomes necessary then, to decide whether the
expenses of a general court martial are an account
or claim payable out of that fund.

Nection 3090, Mills’ Ann. Ntats., provides that
“general courts martial, for the trial upon charges
and specifications, of commissioned officers, shall be
ordered by the commander in chief.” Their mode of
procedure is established by the military board in a
code.

In sections 3078-3079 we find that provision is
made for the payment of the troops when serving un-
der orders of the governor, or of a x<heriff, mayvor or
judge, to prevent or suppress riot or insurrection, or
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to repel or prevent invasion, or during encampment.
In the first case, they are to be paid the several sums
mentioned in section 3078, out of the general fund of
the state. In the second case, they are to be paid the
several sums mentioned in section 3079, and no fund
is.designated, but the payments are to be made by the
inspector general on vouchers audited after certifi-
cation by the commanding officer, and action thereon
by the state military board.

Section 3114, 1d., provides that “officers ordered
on courts martial, either from general or brigade
headquarters, or witnesses in attendance thereon,
shall be entitled to pay under section 12 of article 5
of this act, and mileage in going to and returning
therefrom.”

Section 12, article 5, referred to is found at
page 398 of the session laws of 1889 and is the same
as section 3078, Mills’ Ann. Stats., supra.

From the foregoing it appears that the officers
and witnesses serving on and attending a general
court martial are to be paid out of the same fund as
officers and enlisted men while in the field engaged in
preventing or suppressing riot or insurrrection, or in
repelling or preventing invasion, which is the general
fund of the state.

Respectfully,

EUGENE ENGLEY,
. Attorney General.

COLLECTION OF SPECIAL SCHOOL TAX.

1. It is lawful to collect special school taxes on range stock
in districts where they are located.

2. The treasurer can hold funds received .in payment of
taxes, other than special school tax, and levy for the school tax.

9
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Attorney General’s Office,
Denver, Colo., Oct. 19, 1893.

Hon. P. H. Draper, Deputy District Attorney, Baca

County, Springfield, Colo.

Dear Sir—In your communication of recent date
you request the opinion of this office:

1. “Is it lawful to collect special school taxes
on range stock in district where theyv are located?”

2. Can a treasurer lawfully receive the tax (state
and county), excepting the special school tax, and
collect the special school tax by a distress warrant?”’

I answer your first question in the affirmative,
assuming that all precedent requirements of the
statutory law have been in all essential particulars
complied with by the proper officials.  (Nee sec. 4032,
Mills’ Ann. Stats.)

Your second question is answered in the affirm-
ative and upon the precise facts presented to this
office in said communication. Insofar as the last
inquiry is concerned, your statement of facts is this:
“The Prairie Cattle Company has sent to the treas-
urer here a check to pay their taxes for last half of
last year’s tax, except special school tax on personal
property.”

Accept the check, give a tax receipt for the par-
tial payment and levy by distress warrant for the
balance of tax due.

Yours truly,

EUGENE ENGLEY,
Attorney General.

IN RE FILING CERTIFICATES OF NOMINA-
TION.

TWhere a political party in Huerfano county nominated, last
year a ticket, called the “Democratic Ticket.” the lowest
vote for any candidate thereon was 440 and the total vote of the
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eounty was 1462, the county clerk should file a certificate of nom-
ination of that party this year, if otherwisc lawfully made and
presented.

Attorney General’s Office,
Denver, Colo., Oct. 20, 1893.
Hon. Chas. O. Unfug, Walsenburg, Colo.

Dear Sir—In answer to your inquiry of
recent date, relative to filing of convention certifi-
cates, I desire to say:

That the second clause of section 3, page 143,
Sess. Laws 1891, reads: “A convention within the
meaning of this act is an organized assemblage of
voters or delegates representing a political party,
which at the last election before the holding of such
convention, polled at least ten per centum. of the en-
tire vote cast in the state, county or other political
division or district for which the nomination may
be made.” I can discover no ambiguity in the lan-
guage employed as above quoted. The legislative in-
tention is plain. The statute referred to is a complete
answer to your interrogatory. You present to this
office as the precise facts upon which you ask an
opinion, the following, viz: That at the general
election (last year) in your county the total vote
polled was 1,462, of which number the lowest vote
cast for a “Simon Pure White Wing Democrat” was
440. I assume that you mean what was known as
the “Democratic Ticket” in the use of the words “Si-
mon Pure White Wing.” I also assume from your
language that you intend to convev the information
that a “Democratic Ticket” was voted at the general
election in your county last year, and that the lowest
vote cast for any candidate thereon was 440. If this
be true, the conclusion is irresistible and inevitable
that a “political party,” or one claiming to be such,
nominated a ticket last year, having the political
name of “Democratic Ticket,” which ticket received
ten per centum of the entire vote cast in the county,
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if the lowest vote for any candidate thereon was 440.
Without taking into consideration the average vote
for candidates on the ticket, the statement as pre-
sented shows that the lowest candidate received a
fraction over thirty-three per centum of the entire
vote cast in the county, while the statute requires but
ten per centum to entitle the next convention of the
political party to have its convention certificate filed
by the county clerk. If your statement to this office
presents the precise and determinate facts, the coun-
ty clerk of Huerfano county should file the certificate
of nominations of the convention without question on
that score. The statute is not enacted to destroy po-
litical parties, or repress the expression of political
opinion through the instrumentalities of political or-
ganizations, but to regulate the holding of conven-
tions as to time, and the manner of certifying and
filing nominations, printing, publishing and distribu-
tions of ballots, ete,, etc.
Yours truly,
EUGENE ENGLEY,
Attorney General.

IN RE NATURALIZATION PAPERS.

1. A certified copy of the naturalization papers of a person
applying for registration is the best evidence of the fact of his
naturalization.

2. If the certified copy has been lost the applicant may make
oath to that fact, and if he takes the statutory oath, will be en-
titled to registration.

3. But if the fact appears that he has neglected or refused to
procure a certified copy in the place of the one lost, it raises a
presumption that he does not consider the elective franchise of
sufficient value to warrant the trifiing expense of procuring a
cnpy of the said paper.
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Attorney General’s Office,
Denver, Colo., October 19, 1893.
Board of Registration, La Veta, Colorado:

Sirs—In response to your letter of 17th, concern-
ing the registration of a foreign-born citizen, I sub-
mit the following:

In the absence of a statute requiring a natural-
ized citizen to produce his naturalization papers, and
especially where it is alleged that such papers have
been lost, his own oath may be received upon the
question of his right to register, and such oath proves
prima facie the truth of the statements sworn to.

McCreary on Elections, Sec. 43, p. 27;

People v. McNally, 9 Abb. (N. Y.), N. Cas,,
648. ‘.

People v. Gordon, 5 Cal. 235.

If the judges should ascertain by questioning
the applicant, or otherwise, that the certificate was
issued by a court having no jurisdiction of that sub-
ject, they may decline to administer the oath, or ac-
cept the vote.

McCreary on Elections. Sec. 252, p. 167.

“The rule no doubt is, that if the person offering
to vote has not been legally naturalized, they may, at
their peril, refuse to receive his ballot, or to admin-
ister the oath; but the offer on the part of the person
desiring to vote to take the prescribed oath raises a
presumption that he is a legal voter, and if the officers
of election refuse his vote notwithstanding such offer,
it would probably be held, in a proceeding against
them for such refusal, that thev must show affirma-
tively that such person was not entitled to vote.”

McCreary on Elections, Sec. 252, p. 167.

The above principles equally apply to the case of
a person who has only declared his intention.



262 NATURALIZATION PAPERS.

But in the case cited by you it appears that the
applicant “refuses to go to the trouble of procuring a
certified copy” of his naturalization papers; and that
he made oath two years ago that he had lost them,
and that at some time he expected to procure them.
This case shows that the applicant is of the opinion
that the exercise of the elective franchise is not worth
the trouble and trifling expense of procuring certified
copies of his papars.

The papers were lost by a casualty for which
neither the judges nor the public are responsible, and
for aught that appears, by the negligence or careless-
ness of the applicant. At all events, the law has pro-
vided a cheap and expeditious remedy in such cases,
and if the applicant refuses to avail himself of it, he
must abide the consequences.

A certified copy of the naturalization papers, in
this case, is the best evidence of the fact that the ap-
plicant has been naturalized, and as it appears that
he has had ample time in which to procure this evi-
dence, and has refused to do so, it cannot be said that
he should be allowed to prove the fact by secondary
and inferior evidence. The evidence of the latter
kind can only be admitted upon proof that the best
evidence cannot be procured by at least reasonable
diligence.

In view of the case, I am of the opinion that the
board of registration, who act in a judicial capacity
in the premises, ought to refuse to allow the registra-
tion.

Yours truly,

EUGEXNE ENGLEY,
Attornex General.
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IN RE ELECTIONS.

Attorney General’s Office,
Denver, Colo., October 21, 1893.
George J. Blakeley, Esq., Elizabeth, Colo.:

Dear Sir—In reply to your communication of re-
cent date relative to your eligibility for the position
of superintendent of schools in your county, permit
me to say -that Art, 14, Sec. 10, of the constitution
provides that “no person shall be eligible to any coun-
ty office unless he shall be a qualified elector; nor un-
less he shall have resided in the county one year pre-
ceding his election. '

In view of the facts stated in your letter, it must
be held that you are not eligible for the position men-
tioned

Respectfully,
EUGENE ENGLEY,
Attorney General.

IN RE ELECTIONS.

Any person’ to be a legally qualified voter must have re-
sided in the state six months, in the county ninety days, and
the precinet or ward ten days.

Attorney General’s Office,
Denver, Colo., October 21, 1893.
P. C. Greene, Esq., Justice of .the Peace, Arvada,
Colo.:
Dear Sir—In reply to vour communication of re-
cent date relative to registration, would say: Section
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1571, Mills’ Ann. Ntats,, provides that in order for a
person to vote in this xtate he must have resided with-
in the state six months, in the county ninety days,
and in the precinct or ward ten days.

The act as first passed in 1877 required only
thirty days’ residence in the county, but the act of
1881 amended it so as to require ninety days’ resi-
dence in the county; and such is the law at the
present time.

The compilers of the statutes of 1883 evidently
made the mistake of quoting sections of the law of
1877 instead of the amendment of 1881, and the error
was made in the pamphlets on this account.

Respectfully,

EUGENE ENGLEY,
Attorney General.

IN RE ELECTION CONTRA(CTS AND PLEDGES.

1. A contract or pledge made to a convention by a candi-
date for nomination to an office, that he will, if elected, apply the
fees of the office to a public or charitable purpose is contrary to
public policy, and is in violation of the election law. Such a
pledge would endanger hix tenure of the office if he should be o
elected.

2. The fees or salary of an office is contemplated by law to
be an adequate compensation for the services performed and no
more.

Attorney General’s Office,
Denver, ("olo., October 19, 1893.
Hon. B. F. Odell, Burlington, (*olo.:
Dear Rir—Yours of the 16th inst., including syn-
opsisx of resolution proposed to be adopted by vour
convention, received, and in answer thereto will say,
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that a contract of the kind to which you refer amd
made with a convention is contrary to public policy
and void. Moreover, such a contract is a violation
of the statutory law of the state (See Sec. 1, page 167,
Sess. Laws 1891), and would endanger the possession
of the office by the candidate if elected.

An office-holder, like any one else, may, ordina-
rily, dispose of his private money as he may see fit;
but while he is a candidate for office he cannot con-
tract in violation of law for the disposal of public
moneys not yet reduced to possession in payment of
salaries. Salaries and fees are contemplated by law
to be an adequate compensation for the performance
of public services, and no more. Therefore, I hold
that your resolution is illegal, and that an acceptance
of a nomination based upon a pledge, or the condi-
tions of the contract therein set out would, if the
question should reach the courts, prevent the candi-
date, if elected, from holding the office.

It is commendable on the part of any one to use
his private means to assist in purchasing seed for
needy homesteaders, or in establishing public libra-
ries; but public funds cannot be subjected to con-
vention contracts or pledges, in the manner contem-
plated by you.

Yours truly,

EUGENE ENGLEY,
Attorney General.

IN RE PHYSICIANS,

Under the statutes any person giving satisfactory evidence to
the state medical examiners that he has been engaged in the
practice of medicine or surgery continuously for a period of ten
vears, is, upon application. entitled to a license to practice in
the state of Colorado. |
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Attorney General’s Office,
Denver, Colo., October 23, 1893.
J. N. Hall, M. D., Secretary State Board Medical Ex-
aminers:

Dear Sir—In response to your inquiry of the 11th
inst, as to whether the “ten-vear clause” applies to
non-resident physicians, would say, that when the
act of 1881, regulating the practice of medicine in the
state of Colorado was passed, section 4 of said act
contained the following: “All persons who have
made the practice of medicine and surgery their pro-
fession or business continuously for the period of ten
(10) vears, within this state, and can furnish satisfac-
tory evidence thereof to the state board of medical
examiners, shall receive from said board a license to
continue practice in the state of Colorado.”

This provision of said act was amended in 1885
by eliminating the words “within the state,” and re-
enacting the balance; so from such actions we are led
to believe that the legislature intended this provis-
ion to apply not only to those “within the state,” but
also those without the boundaries thereof. In view
of this fact, it is my opinion that any person, whether
resident or non-resident of this state, who has made
the practice of medicine or surgery his profession or
business continuously for the period of ten yvears,
either in the state of Colorado or in some other
state, and can furnish satisfactory evidence to that
effect to the state medical examiners, is entitled to
a license to continue practice in the state of Colorado.

Respectfully,

EUGENE ENGLEY,
Attorney General.
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IN RE BOARD OF CONTROL STATE INDUSTRI-
AL SCHOOL.

Under the power vested in them by the statute, the board of
control may meet as often as they choose and “audit bills"” and
issue “vouchers” to its employes, upon presentation of which to
the state auditor, he must immediately draw his warrant upon
the state treasurer for payment of same, out of any moneys
appropriated for the purpose, provided the law has been com-
plied with on all other particulars.

Attorney General’s Office,
Denver, Colo., October 21, 1893.

Hon. B. F. Williams, President Board of Control

State Industrial School:

Dear Sir—In answer to your inquiry: “Can the
board of control of the state industrial school at Gol-
dewn issue pay vouchers to its employes at the end of
each month, or only quarterly; and if at the end of
cach month, is the state auditor required, upon pre-
sentation of same, to draw his warrant upon the state
treasurer in favor of the claimant, out of any moneys
appropriated for the care and support of the indus-
trial school?” I desire to say: Sec. 2170, Mills’ Ann.
Stats., in part reads: * * * “The board of con-
1rol shall meet regularly at the industrial school, on
the third Wednesday in March, June, September an«d
December, in each year, and at such other times and
places as they shall deem advisable, to audit bills and
transact all other necessary business. * * * All
vouchers for the purchase of supplies or other indebt-
edness of the industrial school, shall be signed by the
president and secretary of the board of control, and
certified by the superintendent, and upon presenta-
tion of same to the auditor of state; he shall draw
his warrant upon the state treasurer in favor of the
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claimant, out of any moneys appropriated for the
care and support of the industrial school.”

The statute above quoted in unambiguous in
erammatical construction and the use of languace,
and admits of no quibble ax to the legislative inten-
tion. The law is mandatory that the “board of con-
trol  shall meet regularly * * * on the third
Wednesday in March, June, September and Decem-
ber, in each year,” for the purposes named, among
which is to audit bills, but lodges a discretionary
power in the board to meet at “such other times" ax
they may see fit, at  which “timex" they may “audit
bills.” The words “or other indebtednesx” relate to
the words “all vouchers,” and the intervening act *to
audit billx."  In other words, upon the *“indebted-
ness" incurred “bills™ are audited and “vouchers™ is-
sued by the board of control, and upon “presentation”
of the “vouchers” to the “auditor of =tate, he <hall
draw his warrant upon the state treasurer in favor
of the claimant, out of the monevs appropriated for
the care and support of the industrial school.” The
wages of the employes of the industrial school until
paid is an “indebtednexs.”  Under the power vested
in them by statute, the board of control may meet as
often as thev chooxe and “audit bills” and issue
*vouchers™ to its employes, and upon presentation of
the vouchers to the auditor of state, he must imme-
diately draw his warrant upon the state treasurer in
favor of the claimant, out of any moneys appropri-
ated for the care and =upport of the industrial xchool,
provided that the law has been complied with in all
other particulars.  Within the law the board of
control is supposed to have the management of the
state industrial school, and the disposition of the
funds thereof.

The foregoing opinion ix in answer to the specifie
quextion submitted to this office.

Yours truly,
EUGENE ENGLEY,
Attornev General.
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IN RE EXTENSION OF TAX ROLLS BY THE
ASSESSOR.

1. The work connected with the duty of assessment of prop-
erty, such as extending the rolls, issuing warrant to the treas-
urer, etc,. is now to be done by the assessor under the acts of
1891 and 1893,

2. These acts are not coutrary to the constitution.

3. Unless the constitution otherwise expressly provides. the
legislature may increase, diminish or vary the duties of an
office before the end of the term.

4. In the theory of our law, the payment for tlie performance
of the duties of public office is considered an exact equivalent
for the said performance—no more and no less.

3. In this view, as the clerk does not perform the service of
extending the taxes, he has lost no emolument by the imposition
of the duty on the assessor.

<

Attorney General’s Office,
Denver, Colo., October 24, 1893.
Hon. J. T. Whitelaw, County Attorney, Silverton,

Colo.:

Dear Sir—In reply to your letter of the 11th inst.,
I submit the following:

In an opinion submitted by this office on Sep-
tember 22d last, to the county clerk of Delta county,
the duty of assessment of property, such as extending
the rolly, issuing warrant to the treasurer, etc., is now
to be done by the county assessor, under the provis-
ions of the acts of 1891 and 1893.

By section 12 of the act of 1891 (Sess. Laws, p.
312), in counties of the fifth class, to which San Juan
belongs, the clerks shall receive the sum of eighteen
hundred dollars “as their only compensation for
their services.” This act took effect July 6, 1891,
and was in force when vour clerk was elected. The
fees of an office are, under our theory of government,
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considered an equivalent for the work done by the in-
cumbent—mno more and no less. In this case, the leg-
islature has chosen to pay the salary of eighteen hun-
dred dollars, as a sum in gross in compensation for
the clerk’s services of every description; only, this
compensation must arise from the fees and emolu-
ments of the office.  If their fees and emoluments do
not amount to eighteen hundred dollars, he cannot be
paid that amount; but can claim a salary equal to
the total sums received by him as fees and emolu-
ments. In other words, his salary, in the last case,
would consume all sums received by him as fees and
emoluments.

As far as the assessor is concerned, the act of
1891 (H. B. 195, p. 290 sess. laws) imposes on him, and
him alone, the duties of extending the taxes. As far
as the clerk is concerned, he cannot claim that the
act of 1891 last mentioned, as applied to his case, is
unconstitutional; for he assumed the duties of his
office after that act took effect, which was on Janu-
ary 1, 1892.

Unless the constitution otherwise expressly pro-
vides, the legislature has authority to increase, di-
minish or vary 