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INTRODUCTION

TheprotectionofColoradoswaterresourcesisacomplexandvitalchallengetothe
employeesthatserveintheDivisionofWaterResources Recognizingtheimportance
andvalueofourresponsibilities theensuingtextilluminatessomeoftheactivities
highlights andaccomplishments achievedbyourdedicatedandprofessionalstaffduring
2005 TheadministrativeandfunctionalresponsibilitiesperformedbyDivisionofWater
Resourcesstaffinthisbranchinclude

Provideengineering accounting andadvisorysupporttotheColoradoState
Engineerforallinterstatecompactsandinternationaltreaties
Performlitigationmanagementforourinvolvementwithinthejudicialandwater
courtprocessesandexpertwitnesstestimony Coordinateactivitieswiththe
sevenWaterDivisions thesevenWaterCourts andlegalcounselprovided
throughtheColoradoAttorneyGeneralsOffice
ProvideInformationTechnologytechnicalexpertise management andsupport
forcomputationalandcommunicationfunctionstotheDivisionofWater
Resources
Performcomputationalmodelingandmanagementofthedecisionsupport
systemsusedbytheStateofColoradotoprovidetechnicalanalysesintoall
facetsofwaterresourceengineering planning andadministration
Servethepublicandinternalstaffthroughmanagementandavailabilityofdata
information andrecordsmaintainedbytheDivisionofWaterResources
Managetheaccountingandpersonnelfunctionsfortheagency including
collaborationwiththesevenDivisionoffices

Thefollowingnarrativeisasynopsisofouractivitiesineachofthesemajorareasof
responsibilitiesandouranticipatedgoalsforthenextyear

INTERSTATECOMPACTS

TheStateEngineerandEngineerAdvisersforalltheinterstaterivercompactsactively
continuetoassureColoradomeetshercompactobligationswhilesimultaneously
protectingColoradosinternalinterestsandwaterallocations TheStateEngineeralso
administersinterstatewatersinaccordancewithtwoUnitedStatesSupremeCourt
decreesandtwointerstateagreements PotCreekandSandCreek Litigation water
administration accounting andengineeringanalysesarerequisiteandperpetual
activitiesontheArkansasRiver RioGrandeRiver CostillaCreek RepublicanRiver
NorthPlatteRiver LaPlataRiver andSouthPlatteRiver Thefollowingnarrative
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providesasynopsisofactivitiesrelevanttotheRepublicanRiverCompactandPot
CreekAgreement detailedinformationregardingothercompactadministrationactivities
isavailablethroughtherelevantWaterDivisionReport

RepublicanRiver

TheUnitedStatesSupremeCourtadoptionoftheRepublicanRiverFinalSettlement
Kansasv NebraskaandColoradoStipulationanddismissalofthecase No 126

Originalin2003signaledaneweraofwateradministrationinthe24900squaremile
RepublicanRiverwatershedthatencompassesportionsofnortheasternColorado
southwesternNebraska andnorthwesternKansas

Thesettlementpermitseachstatetochoosetheactionsitdeemsnecessarytoachieve
compliance InColorado SenateBill04235establishedtheRepublicanRiverWater
ConservationDistrict RRWCD inPhillipsandYumacounties andthoseportionsofKit
Carson Lincoln Logan Sedgwick andWashingtoncountieswithinthebasin The
legislationempowersthedistricttotakesuchactionsasarenecessarytocooperatewith
andassistthestateofColoradotocarryoutthestatesdutytocomplywiththecompact

DivisionofWaterResourcesstaffcontinuestoworkcollaborativelywiththeRRWCDand
waterusersintheRepublicanRiverBasin Theprimarytargetoftheseactivitieswas
developmentandparticipationinfederalirrigatedlandretirementprogramssuchasthe
ConservationReserveEnhancementProgram CREP andtheSurfaceandGround
WaterConservationProgramcontainedwithintheEnvironmentalQualityIncentives
Program EQIP AnotheryearofbelowaverageprecipitationonColoradosRepublican
Riverbasin coupledwithrisingenergycosts hasforcedproducersthroughoutnortheast
Coloradotoseriouslyconsideranarrayofconservationpracticesandalternativesto
irrigation Theintentoftheseprogramsistoprovideanoverallreductioninground
waterpumping therebyreducingthedraftupontheOgallalaaquiferwhilealsoproviding
avegetativecovertoreducesoilerosionandinducewildlifehabitat Theagriculture
produceriscompensatedfortheretirementofirrigatedlandsatfairmarketvalue These
programsarefundedbyanapproximate80 federalmonetarycontributionand20
state orinkindcontribution TheRepublicanRiverWaterConservationDistrictworked
withDWRstafftodevelopa 60millionConservationReserveEnhancementProgram
thatseekstovoluntarilyretire30000irrigatedacresthroughoutthebasin Withthe
FarmServiceAgencyproviding80 ofthenecessaryfunding manyproducerswillhave
theopportunitytoreceivepaymentforidlingcroplandfor15yearsandpermanently
retiringtheirwater

In2005 theNaturalResourceConservationServiceconducteditssecondannualsign
upundertheEnvironmentalQualityIncentiveProgramandanticipatesretiringanother
3000irrigatedacresin2006 NRCSalsoworkedwiththeDistrictandwithColorado
StateUniversitytoimplementaConservationIncentiveGrantthatwillemploywater
conservingcroprotationalpracticesinthewatershed

TheDivisionofWaterResourcesalsoworkswithRRWCDstaffinthereviewofirrigated
acreageinperspectiveofwellpermitconditionsandlocalCountyassessedirrigated
acreage Thepurposeofthiscrosscheckingistoassurethatirrigatedacreageislimited
tothoselandsthatarelawfullyentitledtoirrigatethequantityandlocationoflands
specifiedbytherelevantgroundwaterwellpermit Ifnecessary enforcementactions
arepursuedincooperationwiththeColoradoAttorneyGeneralsOffice
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PotCreek

InMarch2005 StateEngineerHalSimpsonacceptedandsignedaRevised
MemorandumofUnderstandingandAgreementforPotCreekwithhiscounterpart Utah
StateEngineerJerryOlds ThemajorpurposesofthisMemorandumofUnderstanding
andAgreementaretoprovideadefinitiveandmutuallyacceptedmechanismtoprovide
fortheequitabledistributionofthewatersfromPotCreek toremoveallcausesof
presentandfuturecontroversy topromoteinterstatecomityandtoestablishthe
obligationsofeachStatewithrespecttothedeliveryandadministrationofwatersinthe
PotCreekBasin

TheheadwatersofPotCreekriseinthehighUintaMountainsatanelevationof
approximately8520feetabovemeansealevel ThemainstemofPotCreekflows
approximatelyfivemilesintheeasternportionsofDaggettandUintahCountiesinUtah
fromitsheadwaterstotheinletofMattWarnerReservoir PotCreekcontinuesina
generallysoutheasterndirectionforanother20milestotheUtahColoradostatelineand
thenforanothereightmileswithinColoradobeforereachingtheconfluencewiththe
GreenRiverinMoffatCounty Coloradoatanelevationof5210feetabovemeansea
level ThemajortributariestoPotCreekareKettleCreek SimonsCreek andCow
Creek TherearestreamflowdiversionsfromPotCreek storageinreservoirs and
applicationofwatertobeneficialuseinthePotCreekBasininbothUtahandColorado
ThePotCreekwatershedencompassesapproximately153squaremiles ofwhich108
squaremilesareintheStateofUtahand45squaremilesarelocatedwithintheStateof
Colorado

TheStateEngineerofUtahandtheStateEngineerofColorado inconsultationwiththe
waterusersoftheirrespectiveStates shalladministerthewatersofPotCreekin
conformancewithapplicableStatelawsandshalldistributethewatersofPotCreek
undertheDoctrineofPriorAppropriation TheRevisedPotCreekMemorandumof
UnderstandingandAgreement andallactionsappurtenant thereto aresubjecttothe
provisionsandlimitationscontainedintheColoradoRiverCompact 42Stat 171 1922
andtheUpperColoradoRiverCompact 63Stat 31 1948

TheStateEngineerofUtahandtheStateEngineerofColoradoarevestedwith
exclusiveauthoritytoadministerthetermsofthisMemorandumofUnderstandingand
Agreementandallotherancillarydocumentsnecessarytoequitablyapportionthe
watersofPotCreek TheStateEngineerofUtahandtheStateEngineerofColorado
shallmakeandenforcesuchregulationswithintheirrespectiveStateswithrespectto
thedeliveryofinterstatewatersinPotCreektoenablecompliancewiththiscommitment
InthosecaseswheretheMemorandumofUnderstandingandAgreementorother
applicabledocumentsaredeficientinestablishingstandardsfortheadministrationofPot
CreekwithinUtahtomeetthetermsfordelivery theStateEngineerofUtahshalltake
suchactionsaswillbelegaltoregulatethedistributionofwateramongtheappropriators
inUtah includingcurtailment tomeetthelawfulobligationsunderthisMemorandum

ToadministertheinterstatewatersofPotCreek theStatesofUtahandColorado
recognizetheneed value andutilityofaninterstateprioritylistthatincorporatesthe
name location prioritydate seasonofuse andbeneficialuses forpermittedand
decreedwaterrightswithinthePotCreekBasin TheStatesjointlydevelopedthe
CombinedAdministrationListwithaneffectivedateofMarch1 2005asthecontrolling
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prioritylisttoregulate distribute andadministerwaterwithinthePotCreekBasinduring
the2005irrigationseasonandforallsuccessiveyearsuntilsuchtimeasitmaybe
mutuallyrevisedandacceptedbytheStatesofUtahandColorado

DailyoperationsundertheMemorandumofUnderstandingandAgreementwillbe
performedinaccordancewiththePotCreekOperationsManualthatoutlinestheduties
ofthePotCreekWaterCommissioneranddescribesthedocumentationandgeneral
proceduresthataremutuallyacceptedandadoptedbytheStatesofUtahandColorado
TheMemorandumalsoincludesaformaldisputeresolutionprocesstoaddressany
matterofdisputerelatingtoPotCreekadministration including butnotlimitedto
administrationandenforcementofthisMemorandumofUnderstandingandAgreement

LITIGATION

Toperformourstatutoryresponsibilities litigationcontinuestoconsumeasignificant
amountoftime effort andexpensefortheDivisionofWaterResources Thefollowing
tabledescribesthenumberofwatercourtapplicationsfiledin2005andformal
StatementsofOppositionfiledonbehalfoftheDWR

Division Applications StatementsofOpposition Opposition
1 394 21 53
2 113 7 62
3 25 1 40
4 314 00
5 362 5 14
6 83 1 12
7 108 00

Total 1399 35 25

200020012002200320042005Cases
1265346441527 468 394
2153151189119 148 113
344456160 41 25
4250318349345 236 314
5307443510443 345 362
686146143132 67 83
7100121138129 118 108

Total12051570183117551423 1399
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TotalNumberofCasesperYear20001900180017001600150014001300120011001000200020012002200320042005

Total Casesper Division6005004003002001000200020012002200320042005YearDiv 1Div 2Div 3Div 4Div 5Div 6Div 7
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NumberofSOPsperDivision302520151050200020012002200320042005YearDiv1Div2Div3Div4Div5Div6Div7

PercentageofSOPs toApplications2001501005000200020012002200320042005Div 1Div 2Div 3Div 4Div 5Div 6Div 7
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ABANDONMENTLIST

Litigationcontinuesontheproteststothe2000DecennialAbandonmentList as
providedinsection3792401 CRS Thenineopencasesaremorecomplicatedand
involveparallelchangeapplicationsandownershipissues Thecasesthatremainopen
are

Div Protestant CaseNo Structure
1 Thomas RichardF 02CW402 GreatWesternSeep
2 EgglestonandChambers 02CW095 DavisDitch
2 Powers MichaelF 02CW094 MexicanDitch
2 Thornsteinson NolanandMargie 02CW189 MexicanDitch
2 Walsenburg Cityof 02CW088 JohnGeorgeDitchNo 48 PriorityNo 56
3 Hathorn Shirley 02CW018 QuinlavanDitch
3 CarlShinn 01CW037 QuinlavanDitch
3 Halliburton Steige Steward 01CW037 QuinlavanDitch
5 PitkinExchangeHoldingsofAspen 05CW096 SyphonDitch atRedstoneCastle

Statewide 2269waterrightswereontheoriginallists Followingobjections theDivision
Engineersremoved16 ofthoserights tocreatethefinalRevisedAbandonmentList
Oftheremaining1898rights 115protestswereoriginallyfiledandanadditional13were
filedlate

Div Orig Revised origvs Number ofRevised
Aban List Aban List revisedlists ofProtests Listprotested

1 673 542 19 30 6
2 671 617 8 14 2
3 72 61 15 18 30
4 155 136 12 8 6
5 201 157 22 30 19
6 110 88 20 8 9
7 387 297 23 20 7

Total 2269 1898 16 128 7
TheDivision6totalsincludetheWD43cases

Mostofthecaseshavebeenresolvedandtheremainingprotestsarecloseto
resolution Thistablerepresentstheresults andanticipatedresults oftheprotests

Removedfrom ProtestWithdrawn Settled TrialslistbyDWR
Div 2002200320042005 2002200320042005 200220032004 2005 200220032004 2005
1 6 6 6 6 3 5 8 10 4 8 11 13 11 9 4 1
2 4 4 4 4 4 4 5 5 4 4 3 5 1 2 2 0
3 0 0 0 0 1 1 1 1 13 16 16 16 1 1 1 1
4 0 0 0 0 0 1 1 1 6 7 7 7 2 0 0 0
5 4 3 3 4 0 1 2 3 17 21 25 23 4 1 0 0
6 0 0 0 0 0 0 0 0 8 8 8 8 0 0 0 0
7 1 1 1 1 1 2 2 2 17 17 17 17 1 0 0 0

Total 15 14 14 15 9 14 19 22 69 81 87 92 20 13 7 2
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Seventytwopercent 92 oftheprotestshaveorwillsettleforapartialabandonment
somerequiringcourtapprovedchangesorimprovementstothestructures Onlytwo
casesmightbeheadedfortrial

TheGeneralAssemblyallocatedLegalServicesfundsfortheAbandonmentListforFY
0203andFY0304 only InFY0405 DWRsregularlegalserviceslineabsorbed
24050 4061hours fortheoutstandingabandonmentcases AsofJanuary31 2006

DWRsregularlegalserviceslinehasabsorbed 7834for 1249hours forthe
outstandingabandonmentcases

ThestaffsoftheAttorneyGeneralsOffice theDivisionEngineers Offices andthe
DenverOfficeshouldbecommendedfortheirdiligenceinmanagingandresolvingthese
cases Manyoftheprotestsrequireextensiveresearchandfieldinspections
Resolutionofthecaseswouldnotbepossiblehadwenothadtheextensiveand
irrefutablefactstocountertheallegationsofuse

Complaintre AdministrationofCoalbedMethaneWells
WilliamS Vance Jr ElizabethS Vance JamesG Fitzgerald andMaryTheresa
Fitzgerald v StateEngineerandDivisionEngineer 05CW63Div 7

OnNovember21 2005 fourranchersfromneartheFruitlandOutcropinDivision7filed
aComplaintforDeclaratoryJudgment askingthecourttorequiretheStateandDivision
Engineerstopermitandadministercoalbedmethanewellsaswaterwells On
December12 2005 theEngineersfiledtheirAnswerandMotiontoDismiss asserting
thatthewatercourtdoesnothavejurisdictiontohearthematter onlytheOilandGas

SeeConservationCommissionhasjurisdictionovergaswells includingCBMwells
sections3460105and1062 CRS 2005 OnJanuary30 2006 BPAmerica
ProductionCo anoilandgasproducer movedtointerveneinthecaseinsupportofthe
Engineers position Todate theCourthasruledonneitherBPAmericasintervention
northeStatesMotiontoDismiss

SelectiveSubordinationsandAdministrativeAuthorityunder 37923058 CRS
GroundWaterManagementSubdistrictoftheCentralColoradoWaterConservancy
District 02CW335Div 1and05SA205

12InresponsetotheopinionsinEmpireLodge andThorntonv Bijou theCentral
ColoradoWaterConservancyDistrictcreateditsGroundWaterManagementSubdistrict
andfiledforoneofthelargestirrigationwellaugmentationplansintheSouthPlatte
Basin Fiftypartiesfiledstatementsofopposition Eventually thepartiesproposeda
complexdecreeandJudgeKleinsigneditonJune30 2005 Thedecreelefttwolegal
issuesoutstandingthattheEngineershaveappealedtotheSupremeCourt Theyare
1 TheEngineers authoritytocurtailoutofprioritydiversionsthatarereplaced

pursuanttoadecreedaugmentationplan yetdonotappropriatelyreplacethe
depletionsintime location andamount Thisisaninterpretationofsection3792
3058 CRS

1 EmpireLodgeHomeowners Associationv Moyer etal 39P2d1139 Colo 2001
2 CityofThorntonv BijouIrrigationCo etal 926P2d1 Colo 2002
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2 Theprocessbywhichanseniorusermayplaceacall forjuniorwaterrights but
choosetoexemptsomejuniorrightsfromthatcall aka selectivesubordination

Todate theparitieshavefullybriefedthematterandoralargumenthasbeenrequested
butnotset

StandardsofEvidenceinEnforcementActions
SimpsonandHallv MichaelVaughn 03CW431Div 1and04SA381

TheVaughnfarmhadacontractwiththeGroundwaterAppropriatorsoftheSouthPlatte
RiverBasin Inc toreplacethedepletionsfrompumpingitsoutofpriorityirrigationwell
WhenGASPdissolved MichaelVaughnfailedtofindanotheraugmentationsource yet
continuedtopump In2003 theDivisionEngineerissuedaceaseanddesistorderand
taggedthewell Powerrecordsshowedthatthewellcontinuedtopump Onbehalfof
theStateandDivisionEngineers theAttorneyGeneralsOfficefiledaComplaintfor
InjunctiveRelief Costs andPenaltyonDecember31 2003 OnOctober19 2004
JudgeKleinruledagainstVaughn Inhisorderclarifyingisverbalruling JudgeKlein
wrote TheevidenceestablishedthatitwasmoreprobablytruethannotthatDefendant
MichaelVaughneitheronhisownorbyothersactingunderhisauthorityandcontroland
onDefendantsbehalfunlawfullydivertedwatercontrarytoanorderoftheState
Engineerissuedpursuantto 3792502 CRS

VaughnappealedthemattertotheSupremeCourt whichheardoralargumenton
September13 2005 Todate anopinionhasnotbeenissued Vaughnarguedthat
section3792503 CRS requirestheStatetoprosecutethepersonwhodivertedthe
water nottheowneroruserofthewaterright

37925031 a Intheeventanorderofadivisionengineerorthe
stateengineerissuedpursuanttosection3792502isnot
compliedwith thestateengineerandtheparticulardivision
engineerinthenameofthepeopleofthestateofColorado
throughtheattorneygeneral shallapplytothewaterjudgeofthe
particulardivisionforaninjunctionenjoiningtheperson towhom
suchorderwasdirectedfromcontinuingtoviolatesame

AdministeringWellsintheDesignatedBasins
Gallegosv Simpson 03CV1335 WeldCountyDist Ct and05SA253

OnSeptember26 2003 theGallegosFamily Reinaldo Marianne HaroldL Ellenand
denovoGeneJ Gallegos filedaNoticeofAppealandComplaintfor reviewandfor

DeclaratoryJudgmentagainsttheColoradoGroundWaterCommissionandtheState
Engineer TheFamilyhaswaterrightonaditchoffCrowCreek withintheboundaries
oftheUpperCrowCreekDesignatedGroundWaterBasin TheFamilyappealedthe
ordersofthehearingofficerandtheGroundWaterCommission whichheldthatthe
Commissiondoesnothavejurisdictiontoadministerwellswithdrawingdesignated
groundwaterforthebenefitofsurfacewaterrights

TheFamilymovedforaDeterminationofQuestionsofLawregardingtheStateandthe
Commissionsauthoritytoauthorizeorallowjuniorwellstoinjureseniorsurfacerights
Themotionwasdenied buttheissuewasremandedtotheCommissiontodetermine
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whetherUpperCrowCreekBasindesignatedgroundwaterimpactsPlaintiffs surface
rights JudgeKleinfurtherwrote

a IftheCommissiondeterminesthatdesignatedgroundwater
withdrawalsimpactPlaintiffs surfacerights theCommissionhas
jurisdictionoverthecomplaintandmustdetermineifPlaintiffsareentitled
toanyreliefasprescribedbythemodifiedpriorappropriationsystem
b IftheCommissiondeterminesthatdesignatedgroundwater
withdrawalsdonotimpactPlaintiffs surfacerightsandinsteadfindthat
tributarygroundwaterwithdrawalsaffectPlaintiffs surfacerights the
Commissionhasnoauthoritytoactandthiscourtwillregainjurisdiction
overthismatter Thiscourtdoesnothavejurisdictionoverthismatter
unlessanduntiltheCommissiondeterminesthatdesignatedground
waterwithdrawalsarenotimpactingPlaintiffs surfacerights

ThepartieshavefiledappealsandcrossappealstotheSupremeCourt Noopinionhas
beenissuedtodate

2005COLORADOSUPREMECOURTOPINIONS

ChangeApplicationReopensHCUCalculationinCoffinNontributaryDecree
ReadyMixedConcreteCo v FRICO etal 115P3d638 Colo 2005

ReadyMixedConcrete applyingforachangeoftheMcCanneDitchwaterright claimed900
acrefeetannuallyoffullyconsumable developedwaterforusebyaugmentationor
replacement freefromtheriverscall Thewatercourtruledthatthe1918decreeforthe
McCanneDitchrightwasfortributarywater notdevelopedwater andreturnflowsfromthe
decreedirrigationusebelongtotheriversystemforusebyotherappropriators

TheSupremeCourtupheldthewatercourtdecision andheldthattheplainlanguageofthe
1918decree andtheaccompanyingrefereesreport demonstratedthattheMcCanneDitch
waterrightwasfortheuseofnativeSouthPlatteBasinseepagewatertoirrigate300acres
ofland limitedtonomorethan900acrefeetperyearasaconditiontoprohibitwasteful
irrigation

TheSupremeCourtstatedthatJudgeCoffinsirrigationrightdecreesthaterroneously
classifiedtributarywatersas nontributary or independentofotherpriorities areprotected
byresjudicata solongasthewaterisusedinconformitywiththedecree However Ready
MixedConcreteschangeofwaterrightapplicationreopenedtheMcCanneDitchdecreefor
determinationofthetruemeasureofthehistoricalconsumptiveuse BecauseReadyMixed
Concretefailedtodemonstratethewaterrightshistoricalbeneficialuseovera
representativeperiodoftime theSupremeCourtagreedwiththewatercourtthatReady
MixedConcretefailedtomeetitsburdenofproofandaffirmsthewatercourtsjudgment
dismissingthechangeofwaterrightapplication
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ParkCountySportsmensRanchAttorneys Fees
CityofAurora ParkCountySportsmensRanch andKennethBurkev StateEngineer et
al 105P3d595 Colo 2005

ThewatercourtdismissedPCSRsaugmentationplanandawardedattorneyfeesandcosts
totheopposers ThewatercourtalsodeterminedthatAurorawasvicariouslyliablefor
PCSRsaction andjoinedAuroraasapartyforpurposesofdeterminingtheamountof
attorneyfeestoaward TheDivisionofWaterResourcessettleditsportionoftheattorneys
feesquestionandwasnotanactivepartyinthisappeal

TheSupremeCourtaffirmedinpart reversedinpart andremanded Asapreliminary
matter theCourtheldthat becausePCSRfailedtoprovethetimingofdepletionsandfailed
topresentevidenceofreturnflows PCSRmustreplace100 ofitswithdrawals Withouta
decreedaugmentationplan PCSRfailedtoproduceevidenceattrialsufficienttosupporta
decreeforanyofitsremainingclaimedsurfaceappropriations Inconclusion theCourt
affirmedthedismissalofPCSRsapplicationandaugmentationplan

Withrespecttothewatercourtsawardofattorneyfees theSupremeCourtreversedthe
awardinitsentiretyasanabuseofdiscretion exceptforthosefeesthatOpposersincurred
indefendingPCSRsclaimsforprecipitationandirrigationrunoff whichwerefrivolousfrom
inception TheCourtremandedtothewatercourtforadeterminationoftheseamounts
TheCourtalsoruledthatAuroraisvicariouslyliableforattorneyfeesbecausePCSR as
Aurorasagent pursuedafrivolousclaim

GunnisonRICDandInterpretationofSB01216
CWCBv UpperGunnisonRiverWaterConservancyDist etal 109P3d585 Colo 2005

In2002 theUpperGunnisonRiverWaterConservancyDistrictappliedforarecreationalin
channeldiversionontheGunnisonRiver ThiswasthefirstapplicationsincetheGeneral
AssemblypassedSB01216anddefinedtheCWCBsroleinreviewingtheapplications
ThewatercourtjudgedidnotupholdthelimitationsthattheCWCBhadrecommendedand
grantedtheDistrictsapplicationaswritten

AswiththepreviousRICDcases JusticeHobbswasaskedtorecusehimself duetothe
involvementofhisformerfirmintheearlyRICDlegislation InGolden Breckenridgeand
Eagle hisrecusalresultedina33splitoftheotherjusticesand therefore noopinion His
decisiontoheartheGunnisoncaseallowedtheCourttoissueanopinion

InanopinionauthoredbyJusticeRice theSupremeCourtheldthattheSB01216
establishedaprocedureforadjudicatingRICDsbylocalgovernmententities Specifically
theCWCBwasgrantedinitial limitedfactfindingauthorityonenumeratedfactorsasapplied
strictlytotheclaimedstreamflowandintendedrecreationexperience streamflowsor
recreationexperiencesnotintendedbytheapplicantcannotbeconsidered When
adjudicatingtheRICD thewatercourtmustconsiderthefivestatutoryfactorsandtreatthe
CWCBsfindingsoffactonthesefactorspresumptively Torebutthefindings thewater
courtmustweightheevidencebeforeitunderapreponderanceoftheevidencestandard

Inadditiontothefivefactors aswellasallapplicablepreSB01216statutorystandardsfor
adjudicationofconditionalwaterrights thewatercourtmustdeterminewhetheran
applicationislimitedtotheminimumstreamflownecessaryforanobjectivelyreasonable
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recreationexperienceinandonthewater Anyappropriationinexcessoftheminimum
streamflowforareasonablerecreationexperienceinandonthewaterdoesnotputwaterto
abeneficialuse

TheSupremeCourtheldthatboththeCWCBandthewatercourterred Becausethe
CWCBconsideredflowsotherthanthoseintendedbyApplicant itexceededitsreview
authorityandgavethewatercourtnoguidanceregardinghowtheapplicantsspecificplans
mightaffectthefivefactorsunderconsideration Thewatercourtfailedtoconsiderwhether
ApplicantsintendedinchannelrecreationaldiversionwasinfactaRICDasdefinedbySB
216anderredwhenitawardedApplicantadecreeintheclaimedstreamflowamounts

Therefore theSupremeCourtreversedthewatercourtandremanded directingthewater
courttoremandthecasetotheCWCB SubsequenttotheSupremeCourtsopinion the
partiesreachedacompromiseandsettledthecaseforlowerflowratesthanoriginally
requested

CentralCityExchangePastanInStreamFlow
CWCBv CityofCentral etal 125P3d424 Colo 2005

CentralCitysoughtapprovalofachangeofwaterrights planforaugmentation andan
appropriativerightofsubstitutionandexchangethatdivertedwateroutofthecreekupstream
ofaCWCBinstreamflowandreplaceditbelowtheinstreamflowright Theprioritydatesfor
thewatertheCityproposedtochangeareseniortotheCWCBs1987instreamflow The
watercourtheldthatCentralCitywasnotrequiredtoprotecttheBoardsjuniorinstreamflow
rightfromdiminishedflowsresultingfromCentralCitysoperationoftheaugmentationplan

TheSupremeCourtheldthatsection3792305 CRS 2005 requiresCentralCityto
includetermsandconditionsinitsaugmentationplandecreethatprotectstheCWCBs
instreamflowrightfrominjurycausedbyoutofprioritydiversions includingdiversionsmade
frompointsassociatedwithseniorwaterrights Inreversingthewatercourtsdetermination
oflaw theSupremeCourtconcludedthattheGeneralAssemblyplainlyintendedthatthe
CWCBisentitledtoimposetermsandconditionstoprotectajuniorinstreamflowrightfrom
injuryunderaplanforaugmentationoraplanforaugmentationincludinganexchange

AntiSpeculationDoctrineNotForNonTributary NonDenverBasin Groundwater
EastCherryCreekValleyWaterandSanitationDist v RangeviewMetropolitanDist 109
P3d154 Colo 2005

ECCVappealedanorderofthewatercourt construingandmodifyinga1985decreethat
adjudicateduserightstonontributaryArapahoeaquifergroundwater Initsorder thewater
courtauthorizedRangeviewtoconstructadditionalwellsasnecessarytowithdrawthefull
decreedentitlement anditremovedthevolumetriclimitsoftheoriginaldecreeonindividual
wells Thecourtreasonedthatstatutoryandruleschangessubsequenttothedecreewould
permitRangeviewgreaterflexibilityinexercisingthewaterrightthanwascontemplatedby
thedecree andthatabsentashowingofinjury therewasnoimpedimenttomodifyingthe
priordecree

TheSupremeCourtaffirmedthewatercourtsorderbecauseRangeviewwasentitledtouse
thefullamountofavailablenontributarygroundwaterunderlyingitslands withoutmakinga
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thresholdshowingofanonspeculative beneficialuse andbecauseitcompliedwiththe
proceduralrequirementsforsuchanadjudication eg wellpermits

AntiSpeculationDoctrineinChangeCases
HighPlainsA MandWollertEnterprisesv SoutheasternColo WaterConservancyDist and
HighPlainsA Mv SoutheasternColo WaterConservancyDistrict 120P3d710 Colo 2005
ISG LLCv ArkansasValleyDitchAssociation 120P3d724 Colo 2005

Inthreedifferentapplications HighPlainsA M WollertEnterprises andISG LLCappliedto
changeFortLyonCanalCompanywaterthathadbeenhistoricallyusedforirrigationtoany
ofoverfiftyproposednewusesinanyoftwentyeightColoradocounties Thewatercourt
foundthechangeapplications soexpansiveandnebulous thattherewasnowayto
determinewhethervestedwaterrightswouldbeinjuredbythechangesortodetermineif
therewouldactuallybeanewbeneficialusemadeofthewater Thewatercourtfoundthe
proposedchangetobeoverlyspeculativeandgrantedtheobjectors motionforsummary
judgment InISG thecourtdismissedtheapplicationonitsownmotion

TheSupremeCourtconcludedthat indefining changeofwaterright toinclude achange
inthetype place ortimeofuse and achangeinthepointofdiversion insection3792
1035 CRS andindefining appropriation insection37921033 a I and II the
WaterRightDeterminationandAdministrationActanticipatedthatanapplicantforachange
willsufficientlydemonstrateanactualbeneficialusethatwillbemadeatanidentified
locationunderthechangedecree ifissued

Becausetheapplicantsfailedtoidentifyaparticularlocationorlocationswherethe
appropriationwillbeputtoactualbeneficialunderthechangedecree theSupremeCourt
affirmedthewatercourtsjudgmentdismissingapplicationswithoutprejudicetorefilingwhen
actualplacesofbeneficialusecanbeidentified

Theapplicantssubsequentlypetitionedforremandforawatercourtconsumptive use
determinationtoascertaintheamountofwatertheymayuseforaugmentationand
replacementunderthewaterbankingstatute section3780510451 c CRS 2005
TheSupremeCourtdeniedtheremandbecauseRule8oftheArkansasRiverWaterBank
PilotProgramRulesprovidesanadministrativemechanismforcalculatinghistoric
consumptiveuseforpurposesofthewaterbankingprogram

INFORMATIONTECHNOLOGY

InformationTechnologyinDWRhasreachedalevelofmaturityandreliability
unmatchedinthepast Theachievementsof2005includeanewandimprovedpublic
websiteinteractivemappingontheweb andanincreasedabilitytohandlecomplex
augmentationplandata OurDWRworkforceisbecomingevermoreadeptatmobile
computingandistakingfulladvantageoftechnologyadvancements

TheITStaffcontinuestoperformexcellently OftheelevenFTEwehavemanagedto
provideoutstandingservicedespitehaving3ofthemvacantformostoftheyear Our
NetworkTeamcontinuestoimprovethespeedandreliabilityofthenetworkdespite
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beingshort1FTE OurGISteamonlyhas2FTE yetwemanagedtohold27training
sessionsstatewideandtrainmanyWellDrillersintheuseofGPS

SummaryofInformationTechnologyExpenditures
Thisyearhasseenasignificantdecreaseintheexpendituresonhandheldsandovera
200 increaseontraining reflectingourcommitmenttoeducatingourworkforce

225181041010 875849226 12819154001998042978 23000
3267035397HandheldsTravelSuppliesCell RASPrinter ImagingHardwareTrainingPCsNetworkLaptopsSoftware

Imaging
ImaginginDWRcontinuestobesuccessful Wesuccessfullyimplementedanew
imagingsystemcalledLaserficheenablingustoprovidewatercourtdocumentstoall
employeesviatheweb Thischangeinsoftwareallowedustosignificantlyreduced
costsbecausewedonothavetorelyonoutsideconsultantstomaintainthesystem or
purchaseexpensivesoftwaremaintenance

InfrastructureNetworksDesktopSupport
Thenetworkspeedhasincreasedandreliabilityheldtoover99 uptimethisyear
VirusprotectionhaskeptDWRfromanysignificantoutbreaks Strictcontrolsand
firewallshaveprotectedusfromintrusionandhacking Anewappliancetoreduce
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SPAMwasdeployedandhashadmuchsuccess Howeverthechangingnatureof
SPAMhasforcedconstantmaintenancetokeepuplevelsofprotection

Ourstaffcontinuestosupportandleaddepartmentaleffortstocoordinate share
resources andimproveefficiencies Wesuccessfullyconnectedahighspeedline
betweentheDOWcampusandours allowingforoffsitebackupsandsharingof
resources Wespentmuchoftheyeardesigningandpreparingfornextyears
consolidationofallDNRnetworksintoasingleActiveDirectoryandemailservice

TheVOIPtelephonesysteminstalledin2003wasrefinedandimprovedthisyear Much
efforthasgoneintoimprovingthequalityofsoundandtheabilityofthenetworkto
handlemoresimultaneouscalls Thismarkedthefirstfullyearofrealizedsavings
estimatedat 119000

Wedeployedatotalof36desktops 9laptops 3handhelds 9printersand2serversthis
year andbeganreplacingalloperatingsystemswithXPProfessional Wecontinueto
support26servers and280desktopslaptopsin14officesstatewide AnewFTP
serverwasdeployedtoaidinlargefiletransfer

SoftwareDevelopmentDatabaseAdministration
AllofthetoolsDWRstaffusedailyincluding HydroBaseDataEntryTools WellTools
DamSafetyTools andSatelliteMonitoringSystemToolshavebeenreliablethisyear
andhaveundergonesomerevisionsandupgrades InDivision1AugmentationPlan
Enforcementwasaddedtotheirsetoftools Diversionrecordprintingwasaddedtothe
HydroBaseEditor WellTools GeoTechEditor andHydroBaseEditorwereallmigrated
toaclusteredserverenvironmenttomitigatetheriskofdowntime

ManychangesweremadetotheCDSStoolstoensurereliabilityandeaseofuse All
softwarewasmigratedtoaclusteredenvironmentandthewebsitewassignificantly
upgraded TheSPDSSdatanewthisyear wasincorporated intoHydroBase

TheSatelliteMonitoringsystemhadsignificantupgradestotheAlertSystem The
systemwasextremelyreliable logginganuptimeofmorethan99 Anewserverwas
purchasedandinstalledlastyear Wenowhavetwosystemsrunningsimultaneously
Thenew clustered serverisavailableincaseofanemergency howevertheformal
rolloverisnotscheduleduntilthefallof2005 whenthewaterseasonslowsdown

Theintranetreceivedanewlooknfeelthisyear asignificantimprovementoverthe
pastversions MuchefforthasgoneintorevisingtheInternetsitewhichisscheduledto
debutinthespringof2005 Itshouldbemoreuser friendlyandcontainmuchmore
contentthanitspredecessors

GeographicInformationSystems

TheGISteamfocusedprimarilyontrainingthisyear Theyconducted27training
sessions 8inDenver 8forWellDrillersstatewide 3inGreeley 1inPueblo 1in
Alamosa 1inMontrose 2inGlenwood 2inSteamboatand1inDurango Tomeet
demand wepurchasedandinstalled5morefloatinglicensesforthecentralserver
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Thenewdatasetsbroughtintothesystemincluded theDenverBasinAtlases the2005
1metercoloraerialphotos andPropertyParcelsform15differentcounties All
publishedmapsarenowavailableforsaleonthewebsite andtheCDSSwebsitebuilt
anIMSinstancetoenhancethefreewebmappingtoolsforthepublic

MODELINGBRANCH

TheModelingBranchexiststoprovidetechnicalexpertisetotheDWRandother
agenciesthroughreview development analysisandexecutionofcomplexhydrologic
computermodels Thebranchconsistsoffourprofessionalengineers BrianAhrens
RayBennett DaleStrawandChunmingYu whoindependently orasateam conduct
investigationsandanalysisofcomputermodelsdesignedtosimulatesurfaceand
groundwatersystems Theinvestigationsandanalysisareconductedtoforecast
streamflow determinestreamdepletionsduetopumpinggroundwater determine
diversionrequirements transmissionlosses evaporationlosses determinehistoric
consumptiveuse andgeneralcharacteristicsofstreamregime Thestaffprovides
expertadvicetootheragencies providesexperttestimonyinwatercourt and
recommendsplansforwateruseanddevelopmentwithinColoradothroughtheuseof
computermodeling

RioGrandeDecisionSupportSystem
In2005 theRioGrandeDecisionSupportSystem RGDSS projectmovedintoPhase
5 themaintenancephase TheModelingBranchworkedcooperativelywithPrincipia
Mathematica Inc Principia theconsultant fortheRioGrandeWaterConservation
DistricttoprovidesupportfortheRulesandRegulationspromulgatedfornewwellsfrom
theconfinedaquiferoftheSanLuisValley Peerreviewofthegroundwatermodelwas
alsoprovidedbyJimSlatteryfortheRioGrandeWaterUsersAssociationandJim
BrannonandDavidHarrisonfortheConejosWaterConservationDistrict amongothers

SouthPlatteDecisionSupportSystem
In2005 theSouthPlatteDecisionSupportSystem SPDSS wrappedupPhase2and
movedintoPhase3 6phasesplanned Phase2focusedmainlyondatacollection
mappingoftheDenverBasinaquifersystemandtheSouthPlattealluvium and
collectionandanalysisofaquiferparameterandwaterleveldata TheGISteam
providedmappingofirrigatedlandsinthelowerbasin WaterDistricts1 2 3and64
andanalysisofbothwatersupplyandcroptypetoeachirrigatedparcel TheCUteam
providedconsumptiveusedataandconductedinterviewswithallleadwater
commissionersandseveralmajorwaterusers Thedatabaseteamincludednumerous
upgradesandenhancementstotheCDSSsoftwareandtools Statepersonnelworked
oninstallationofanewsurfacewatergageatAtwood conversionofallGIScoverages
totheNAD83standard andmiscellaneousupgradestotheCDSSdatabase
HydroBase
TheModelingBranchiscooperatingwiththeUSGSinthedevelopmentoftheDenver
Basingroundwatermodel TheUSGSisdevelopingacomputermodelofgroundwater
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flowoftheDenverBasinaquifersystemtoassesstheaffectsofwellpumpingonwater
levels aquiferstorage andstreamflow TheUSGSalsointendstomakepredictionsof
futuresystembehaviorandtoevaluateandguidefurtherdatacollectionefforts The
SPDSSisprovidingcomprehensivedatasetstoprovideinputdatatothemodelwiththe
intentionofadoptingtheUSGSmodelandincorporatingthemodelintotheSPDSS

KansasvColoradoLitigationSupport

During2005 themajortasksthatwereaccomplishedare
TheArkansasRiverlitigationprojectsfundedasaresultofthe 750000budget
requestapprovedbytheColoradoWaterConservationBoardcontinuedintothe
secondyearofthethreeyearprojectplan Theseprojectsincludethe
constructionoflargeweighinglysimetersatRockyFord CO theupgradingand
maintenanceofweatherstationsintheArkansasvalley theconductofirrigation
managementstudiesbyCSU andthereviewbyoutsideexpertsof
changesimprovementsmadebyDWRtotheHydrologic Institutional HI Model

TheprojecttodesignandbuildtwolysimetersatRockyFord COcontinuedwith
finalizingthedesignofthelargerlysimeter 3mx3mx24mdeep Fabricationof
allsteelpartsbeganinAugust2005andconstructionworkbeganattheRocky
FordsiteinNovember2005withthedrillingofhelicalanchorsforthefoundation
andsoilmonolithacquisitionsites ThesoilmonolithwasacquiredinJanuary
2006andfinalconstructiontaskscurrentlybeingperformedtopreparefor
placementofthemonolithonthescaleinthelysimeterhousingshelter

Theentireyearwasdevotedtocompilingandworkingonalistofissuestobe
resolvedwiththeKansasrepresentativespriortothedraftingofthefinaldecree
bytheSpecialMasterintheKSvCOArkansasRiverlitigation Areaswhere
agreementwasreachedwereformalizedinasetofwrittenagreementsreferred
toasthe MissionInnAgreements bytheSpecialMaster whichweresignedin
September2005 Todate oneoftheissueswhereagreementcouldnotbe
reachedhasgonethroughanarbitrationprocesswithahearinginOmaha NE
duringtheweekofNovember1418 2005andthedecisionofthearbiter
providedonDecember12 2005 Currentlynegotiationsarecontinuinginan
efforttoproduceaversionoftheHImodeltobeusedtodetermineCompact
compliancefortheperiod19972006

RepublicanRiverCompactLitigationSupport
During2005 theModelingBranchparticipatedinactivitiestopreparetoassumemore
responsibilitiesintherunningofthemodelusedtosupportthesettlementagreementin
KansasvNebraskaandColoradoconcerningtheRepublicanRiverCompact

DenverBasinRules

Aninvestigationisunderwayfora ProposalforRevisionoftheDenverBasinRules
Thecurrentrulesweredevelopedandinstitutedinthemid1980swithnofurther
revisionstodate Overthisperiodoftime ourknowledgeofthegeologyandphysical
characteristicsofthebasinhasgreatlyincreasedashastechnology whichtoday
enablesustoproducebettercontourmapsandbuildlargerrefinedgroundwatermodels
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Whilethegeologyofthebasinhasnotchanged ourunderstandingofthephysical
elementsofthebasinsuchasspecificyieldhasincreased Recentinvestigations
provideevidencethatthespecificyieldvaluesinthecurrentrulesaretoohighandthat
theyvaryacrossthebasinfromthewesttotheeast Thisnewevidencecould
significantlymovethenontributarylinederivedthroughapplicationoftheSB5
groundwatermodelsandthemodelingbranchisevaluatingtheinformation

PUBLICRECORDS

RecordsTechnicianscontinuetoprovideprofessionalanddiligentserviceonadaily
basistothepublicandfellowDivisionofWaterResourcesstaffthroughthereception
desk dailymailprocessing documentprepping scanning filing fillingorders and
providingcustomerassistanceinpersonandonthetelephoneinformationline

DutiesperformedbytheRecordsStaffin2005

CustomerWalkins RecordsTechniciansassistedapproximately250visitors
monthly roughlythesamevolumeasin2004
MailItems Therecordssectionstaffreceivedandprocessed55500piecesofmail
in2005comparedtoapproximately55000in2004
Prepping Scanning Filing Anaverageof750newwellpermitdocumentsare
scannedintotheimagingsystemeachdaybyRecordsTechnicians Alldocuments
arecheckedforqualityandindexinginformationandarefiledandstoredaccordingly
Dailypreppingandscanninghasexpandedinthefinalmonthsof2005toinclude
imagingofcourtcasedocumentsaswell
DivisionOrders RequestsforinformationtoberesearchedandsenttoDivision
Officeshaveremainedat57requestsmonthly comparabletothenumberin2004
DivisionOfficesnowaccessfilesthroughimagingandthereforehavebetteraccess
toallrecordsavailableintheStateEngineersOffice
CustomerOrders Requestsfordataandcopiesofrecordsreceivedviafax phone
emailandUSMailhaveincreasedslightlyfrom275monthlyin2004toanaverageof
290monthlyin2005
InformationPhoneLine TheRecordsInformationDesktookanaverageof820calls
permonthin2005 upfromabout800callsmonthlyin2004

AdditionaldutiesoftheRecordsTechniciansincludeprocessingandreconcilingcredit
cardpurchases reconcilingthedailycashregisterreceipts andcompletingCOFRSfor
thedailydeposittotheStateTreasury Whenfillingcustomerorders Recordsstaffmay
createdatadisks copymicrofilmrecords copyoversizedmapsanddocuments or
certifyrecordsforcustomers Dutieshaveincreasedtoincludetheday forward
scanningofoversizedDamConstructionDrawingsandprepping scanningandquality
assuranceofallnewwatercourtrecords RecordsTechnicianshavebeenapartofthe
conversioneffortstomakeformerhistoricalandfragilepaperdocumentsavailableby
electronicimaging Theircustomerassistancedutieshaveshiftedfromphysically
retrievingpaperdocumentsinafileroom toinstructingandassistingcustomerson
electronicretrievalmethods interpretingdataandservingaseducatorstothepublic
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Customersandstaffalikehaverespondedpositivelytohavingrecordsavailablein
imagingandtoournewimagingdatabase Anadditionalbenefitofimageddocuments
isthatwevebeenabletolocateanddataentermissingrecordsintoourwelldatabase
clearupdatadiscrepancies andultimatelyprovideamoreaccurateandcompletesetof
records Thenewimagingprogramimplementedin2005willallowOpticalCharacter
Reader OCR searching whichwillmakelocatingmissingfilesandenteringtheminto
thewelldatabaseaneasierprocess Byimagingfileswearenowabletoprovide
approximatelyfivepercentmoredocumentstothepublicandtheengineeringstaff
Hardcopiesmighthavebeenmisfiled torn lost delayedataphysicallocation ornot
inputintothesystemimmediately

ACCOUNTING

TheconscientiousworkoftheDWRaccountingsectionensuresthatpurchasesare
processedinaccordancewithstaterules thatbillsarepaidinatimelyandaccurate
manner thatcorrectaccountingproceduresarefollowedandthataccuraterecordsare
kept ThisexcellentworkensuresthattheDivisionofWaterResourcesreceivesgood
reportswhenaudited whileatthesametime maintainingsmoothworkingrelationships
withDNRaccountingandtheDWRfieldoffices In2005theaccountinggrouptookon
moredelegatedapprovalresponsibilityfromthedepartmentsaccountingoffice
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