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PREFACE

Today in Colorado water rights are becoming more valuable than
ever before As population pressure continues to increase so

will the demand on Colorados limited water resources It is
therefore very important that the water rights owned or used by
state agencies be properly protected and managed Unfortunately
most people are unfamiliar with the laws governing water rights
As a result many of the water rights owned or used by state agen
cies are poorly managed underutilized and not properly pro
tected

The following materials are intended as a general overview to fa
miliarize the reader with basic water law principles and issues
It is hoped that by becoming familiar with the materials pre
sented in this and other water law seminars you as attorneys
for public agencies will be able to recognize water rights prob
lems and help your client agencies properly manage their water

rights

The above paragraphs were written by Bill Paddock in 1980 as the
preface to the original Primer on Colorado Water Law His words
remain true 5 12 years later and so the need for such a primer
continues In certain areas such as nontributary ground water
and interstate water exports the law has been in flux In re

vising the primer I have concentrated primarily on updating
those areas in which statutory changes have occurred and signifi
cant cases been decided since 1980
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I ORIGINS OF IRRIGATION PRACTICES IN COLORADO 1

The history of early water resources development in Colorado con

sists in part of recorded documentary evidence and in part of

tales and traditions passed on orally from generation to genera
tion

While the original states were discussing the pros and cons of

ratifying the United States Constitution one Juan Bautista de

Anzi or Anga then Governor of the Spanish Province of New Mex

ico in the year 1787 sent a group of twenty Spanish farmers to

initiate an irrigation project in collaboration with the Jupe
tribe of Comanche Indians This project located on the St

Charles River near its confluence with the Arkansas River about
8 miles east of the present city of Pueblo was abandoned after a

lapse of several years

The next known attempt at irrigation was made by the Bent Broth
ers in the year 1832 on the north bank of the Arkansas River
midway between the present cities of La Junta and Las Animas A

ditch was constructed taking its water from the river for the ir

rigation of 40 acres The crops planted and grown wert corn

beans squash and melons The project failed after a few years
because tribes of Indians who congregated near Fort Bent during
the growing season either purposely or inadvertently permitted
their ponies to graze upon and destroy the growing crops

The next irrigation enterprise in Colorado was begun in 1841 at

a settlement near the mouth of the Fountain River the progenitor
of the present city of Pueblo This program continued until 1854
when the inhabitants were practically exterminated by friendly
Indians

In 1852 construction was commenced on the Peoples Ditch in the
San Luis Valley of Colorado on the Rio Grande River The ditch
has been used continuously since completion and has a decreed

priority dating to 1852 making it the earliest decreed ditch in
Colorado

About this same time several other
est on E1 Rio de Las Animas Perdid
Lost Souls in Purgatory commonly
about 20 miles downstream from the
ditch was not used continuously in

operation today

projects were begun the larg
Ds en Purgatorio The River of

called the Picketwire River
City of Trinidad While the

the beginning it is still in

Following the gold rush of 1859 a great influx of people famil
iar for generations with the practice of irrigation in New Mexi

co came into Colorado and immediately constructed fairly exten



sive irrigation works This was not only true in the valleys of
the Rio Grande and the Picketwire but also to a lesser extent in
the South Platte River Basin The development however in
southern Colorado was quite extensive For instance the average
or normal flow of the Picketwire during the irrigation season was

completely appropriated by the year 1864

Subsequently the larger irrigation systems on the South Platte
and its tributaries the Arkansas and its tributaries and the
Rio Grande and its tributaries were constructed and have continu
ally expanded Around the turn of the century many of the irri
gation systems on the South Platte which were financed by English
companies failed economically These systems were taken over by
local irrigators who mad them pay by providing holdover storage
The irrigation systems in the three basins still furnish the
foundation and basis for a large part of the economic wealth of
the State of Colorado2

II RIPARIAN RIGHTS

The riparian rights doctrine has its roots in the common law of

England It extends to all persons who own property which abuts
or is bounded by a natural stream It entitles each riparian
owner to have the natural flow of the stream pass his lands undi
minished in quantity and unimpaired in quality This water right
is an appurtenance of the property It cannot be sold apart from
the property nor is the right lost by failure to utilize the wa

ter

The riparian doctrine is the law in this country for all those
states lying totally east of the 98th meridian except for Flori
da and Mississippi Those two states utilize the appropriation
doctrine However the common law rule of riparian rights
stated above has now been largely replaced by the reasonable
use rule Under the old rule uses such as irrigation were not

allowed Under the reasonable use rule each riparian owner

can now make a reasonable use of the water in the stream consist
ent with like uses by the other riparian owners on the stream

This modification provides for much greater flexibility in water

use in riparian states
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III DOCTRINE OF PRIOR APPROPRIATION

A Overview

The doctrine of prior appropriation is a first in time is first
in right system for allocation of water Simply stated the

first person to appropriate water and apply it to a beneficial
use has the first right to use water from that source Each suc

cessive appropriator may only take his share of the water after
all those water rights senior to his are satisfied

The doctrine of prior appropriation has always been the law in

Colorado This was established by the Colorado Supreme Court in

Coffin v Left Hand Ditch Company 6 Colo 443 446 447 1882
in which the court stated

It is contended by counsel that the

common law principles of riparian
proprietorship prevailed in Colorado until
1876 and the doctrine of priority of right
to water by priority of appropriation
thereof was first recognized and adopted in
the constitution of Colorado But we

think the latter doctrine has existed from

the date of the earliest appropriations of
water within the boundaries of the state

We conclude then that the common law doc

trine giving the riparian owner a right to

the flow of water in its natural channel

upon and over his lands even though he
makes no beneficial use thereof is inap
plicable to Colorado Imperative neces

sity unknown to the countries which gave
it birth compels the recognition of anoth
er doctrine in conflict therewith

The doctrine of prior appropriation is enforced by the state en

gineer discussed infra through the seven division engineers and
numerous water commissioners who enforce the priority system by
ordering junior water rights to cease diverting when seniors
call for their water in times of shortage
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B Colorado version of prior appropriation doctrine

1 Constitutional right to appropriate

The doctrine of prior appropriation is established by the Colo
rado Constitution Article XVI sections 5 and 6 provide

5 Water of streams public property The a11L
water of every natural stream not hereto w

fore appropriated within the State of Col

orado is hereby declared to be the proper
ty of the public and the same is dedicated
to the use of the people of the state sub

ject to appropriation as hereinafterpro
vided

6 Diverting unappropriated water pri
ority of preferred uses The right to di
vert the unappropriated waters of any natu

ral stream to beneficial uses shall never

be denied Priority of appropriation shall

give the better right as between those

using water for the same purposes but when
the waters of any natural stream are not

sufficient for the service of all those de

siring to use of the same those using the
water for domestic purposes shall have the

preference over those claiming for any oth
er purpose and those using the water for

agricultural purposes shall have preference
over those using the same for manufacturing
purposes

a Scope of constitutional right

The constitutional right to appropriate is limited in two re

spects The first limitation on the right is that it only ap
plies to water of every natural stream Water of the natural
stream includes the surface water and all ground water tributary
thereto Tributary ground water is underground water the with
drawal of which will affect the rate or direction of flow of a

surface stream

Neither the Colorado Constitution nor case law precisely defined
affect in terms of either time period or magnitude3 In 1985
the General Assembly enacted Senate bill 5 which for the first
time defined nontributary ground water
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Nontributary ground water means that

ground water the withdrawal of which

will not within one hundred years deplete
the flow of a natural stream at an an

nual rate greater than onetenth of one

percent of the annual rate of withdrawal4

The constitutional right to appropriate the unappropriated waters

of the state was long thought not to apply to nontributary ground
water5 Senate bill 213 enacted in 1973 provided for the al

location of nontributary ground water based on land ownership6
In 1983 in what is popularly known as the Huston case7 the

Colorado Supreme Court confirmed that the constitutional right to

appropriate does not apply to nontributary ground water the use

of which is instead subject to reasonable regulation by the leg
islature In Senate bill 5 the General Assembly accepted the
courts invitation and established a comprehensive system govern
ing the withdrawal and use of nontributary ground water as well
as not nontributary ground water in certain deep aquifers more
on this later

All underground water is however presumed to be tributary to

the surface stream8 The person who asserts the contrary has
the burden of proof9

The second limitation on the right to appropriate is that the wa

ter involved be unappropriated Most major Colorado rivers are

already overappropriated This means that there are more decreed
water rights than the amount of water annually available for use

and therefore no water available for appropriation The fact
that a river has unappropriated waters during flood flows does
not mean there is unappropriated water available for use at any
other time10 However even in an overappropriated stream sys
tem water may be made available for appropriation by obtaining a

decreed plan of augmentationll An augmentation plan is a de
tailed plan to make more water available for appropriation by
shifting the time and place of depletions on the stream andor by
pooling water providing substitute supplies or other acceptable
meansl2

b Constitutionally preferred uses

Article XVI section 6 supra contains a ranking of preferred
uses of water The section gives domestic uses priority over all
other uses Agricultural users have preference over those using
water for manufacturing purposes These preferences would appear
to be contrary to the principles of prior appropriation Howev
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er the Colorado Supreme Court has construed this provision not
to allow preferred users to demand that less preferred users not
take water in times of short supply but only to allow preferred
users to purchase or condemn less preferred users water

rights13 Any other construction would be unconstitutional be
cause a water right is a property right which cannot be taken or

damaged without just compensation14

The practical result of this preference scheme has been the large
scale condemnation of agricultural water rights by municipali
ties Agricultural rights are condemned instead of industrial or

manufacturing rights because they are less expensive to acquire
In an attempt to reduce the amount of agricultural water rights
being condemned by municipalities the state legislature in 1975
enacted the Water Rights Condemnation Act15 The primary re

striction placed on the power of condemnation by the 1975 Actis
that only enough water to meet the municipalitys anticipated
needs for the next 15 years may be condemned16 To establish
this need the municipality has to prepare a detailed community
growth and development planl7 In addition the municipality is
required to prepare a detailed statement describing the water

rights to be condemned the effects upon the river basin from the
loss of the irrigated lands unavoidable adverse and irreversible
effects of the condemnation and alternative sources of water sup
plies with cost comparisons18

The constitutionality of the Act was reviewed by the Colorado Su

preme Court in City of Thornton v Farmers Reservoir and Irriga
tion Company 194 Colo 526 575 P2d 382 1978 The court held
certain provisions of the act to be unconstitutional as applied
to home rule cities In particular the court held that the pro
visions of the Act which call for a determination of necessity
and limit the right of condemnation to anticipated water needs
for the next 15 years were in violation of Article XX of the Col
orado Constitution which grants home rule cities the power of
eminent domain

2 Priority of the water right and the postponement doc
trine

In order to implement the priority aspect of the prior appropria
tion doctrine it was necessary to provide a means for establish
ing the amount and priority of the various appropriations This
role has historically been and continues to be filled by the
courts Whenever an owner or claimant of a water right wants a

court decree establishing the amount and priority of his water

right he must apply to the court for an adjudication of that
right The court will then hear the evidence and enter a decree
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confirming the date of appropriation of the water right the

amount of the right and the purposes for which it may be used A

decree is not necessary in order to obtain a water right howev

er it is the best evidence of the existence of the right and

provides an enforcible priority date19

Prior to 1969 water rights were adjudicated by the district
courts When water users desired to adjudicate their water

rights they would petition the court to commence an adjudication
Notice of the adjudication proceeding would be given to all per
sons within the water districts or irrigation division involved

A decree would ultimately be entered confirming the water rights
of all those who entered the adjudication proceeding Any person
who failed to enter such an adjudication proceeding was bound

thereby and subject to the postponement doctrine

The postponement doctrine simply provides that a person who fails
to enter an adjudication proceeding by which he will be bound
cannot thereafter obtain a priority for his water right senior to

the most junior right decreed in that adjudication proceeding
This has the effect of making senior water rights junior to those

with later appropriation dates if the junior rights are adjudi
cated first This sometimes harsh result was designed to require
everyone to adjudicate their rights at the earliest possible
time The doctrine insures that those who have their rights de

creed can rely on the decrees of the court as establishing what

rights are senior to their own This prevents an unadjudicated
senior right from coming in later getting a senior decree and
thereby upsetting the expectations of appropriators with decreed

rights that had relied on their relative priority dates

This manner of adjudicating water rights has been modified by the

Water Right Determination and Administration Act of 1969 sec

tions 3692101 to 602 CRS 1973 1985 Supp Under the
1969 Act water courts were established which continuously adju
dicate water rights However the postponement doctrine is car

ried forward in the 1969 Act20 The Act provides that the dates
of appropriation shall control the relative priorities among all
water right applications filed in the same year However a wa

ter right application filed in any year is junior to all water

right applications filed in previous years

The operation of the postponement doctrine shows why it is essen

tial to adjudicate a water right as soon as possible Failure to

adjudicate the right results in continual loss of priority re

gardless of the date of initiation of the right Failure to ad

judicate water rights and consequent loss of priority is a seri
ous problem for state agencies
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3 Elements of an appropriation

Historically with little exception it has been the rule that
there are two basic elements to an appropriation The first is
that the water must be diverted from its source The second is
that the water diverted must be applied to some beneficial use

a Diversion requirement

The diversion requirement is generally held to mean the actual

physical taking of water from a stream and transporting it to an

other location for use The requirement of a diversion prevented
the appropriation of water for instream uses such as the propa
gation of fish and maintenance of the natural environment21 In

1973 the Colorado legislature revised sections 3792102 and

103 CRS 1973 to authorize the Colorado Water Conservation
Board 22 to acquire instream water rights and minimum lake lev
els to preserve the natural environment to a reasonable degree
The Colorado Supreme Court stated that a diversion is not consti

tutionally required and upheld the constitutionality of this

statute23 The Water Conservation Board is now in the process
of adjudicating minimum stream flow and minimum lake level water

rights

In addition the means of diversion must be a reasonably effi
cient one At his own point of diversion on a water course each
diverter must establish some reasonable means of effectuating his
diversion He is not entitled to command the whole or a substan
tial flow of the stream merely to facilitate his taking the frac
tion of the whole to which he is entitled24 This principal ap
plies equally to those who take their water from surface and un

derground sources Thus well owners have been held not to be
entitled to the maintenance of a certain ground water level25

b Beneficial use

The constitution and applicable statutes all require that water

be placed to a beneficial use The term beneficial use remained
undefined until the passage of the 1969 Act Prior to that time
the courts treated beneficial use as a question of fact which de

pended upon the circumstances of each case26 The statutory
definition 27 does little to clarify the meaning of the term ex

cept to make clear that the impoundment of water for recreational

purposes including fishery and wildlife propagation is a bene
ficial use It also makes clear that minimum stream flows and
lake levels obtained by the Colorado Water Conservation Board are

beneficial uses of water Other categories of beneficial use of
water which have been approved by the courts include domestic
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28 agricultural 29 industrial 30 municipal 31 dust con

trol 32 and land rreeclamation33

Beneficial use of water is defined to require efficient use of

the water and to preclude waste34 An appropriator is entitled
to take only so much water as he actually needs and any surplus
must be returned to the stream35 Therefore a vested water

right may not be obtained for water diverted but not needed for

beneficial use

4 Absolute and conditional water rights

a Absolute water rights

As stated above all that is necessary for the appropriation of a

water right is diversion of the water and application to benefi
cial use Once this has been accomplished the owner has an ab

solute water right which entitles him to use in priority a cer

tain portion of the waters of the natural stream36

b Conditional water rights

Speaking generally the priority date of a water right is estab
lished by the time at which water is first diverted and placed to

beneficial use This method for determining priorities works
well for those who can build their diversion works and apply wa

ter to beneficial use within a reasonably short period of time

However large projects such as some reservoirs and
transmountain diversions require a long time to complete If
the priority date for such projects were determined by the date
of application of water to beneficial use many such projects
would not have been built because there would have been no assur

ance that when they were completed sufficient water would have
remained for appropriation The doctrine of conditional water

rights evolved to solve this problem

A conditional water right means a right to perfect a water right
with a certain priority upon the completion with reasonable dili
gence of the appropriation upon which such water right is to be

based37 A conditional water right decree determines that the
first step toward appropriating a certain amount of water has
been taken and the date upon which this occurred38

1 Elements of a conditional water right

To initiate an appropriation for a conditional water right two

elements must coexist First the appropriator must have formed
an intent to take water and apply it to beneficial use39 Sec
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ond the appropriator must demonstrate this intent by an overt

act sufficient to 1 manifest the intent to appropriateT2T
demonstrate a substantial step toward the application of water to

beneficial use and 3 put third parties on notice40 The ele
ment of intent need not precede or be contemporaneous with the
work on the land What is required is that at some point in time
the two elements coexist and the priority date is set not earlier
than the date on which both elements are present41

What constitutes a sufficient first step varies in every case and
is determined on an ad hoc basis by the court42 No precise
guidelines have developed on what is necessary to constitute a

sufficient first step A field survey is a common and acceptable
method of accomplishing the first step43 However a survey
alone is not sufficient in all situations One appropriator may
not rely on the survey of another person when there is no privity
between the appropriator and the person performing the survey44

Conditional water rights may not be obtained for speculative pur
poses The appropriator must actually intend to take the water

and apply it to some definite beneficial use Accordingly the

appropriator must actually intend to build the project
himself45 This intent may be evidenced by attempting to pro
cure lands for irrigation use or development of a power plant
formation of a water district or attempts to procure financing
One who intends to provide water for municipal or domestic uses

must represent the municipal users or have contracts to supply
them with water46 If the appropriation is for a speculative
purpose it will be denied

2 Relation back doctrine and the require
ment of reasonable diligence

The chief virtue of a conditional water right is that if the ap
propriation is completed then the priority date relates back to

the date of initiation of the appropriation This is known as

the relation back doctrine and allows an appropriator to preserve
an early priority date while he builds the structures necessary
to apply water to a beneficial use

To be entitled to the benefits of the relation back doctrine the
appropriator must proceed with reasonable diligence to build the
structures necessary to apply water to beneficial use47 What
constitutes reasonable diligence is a question of fact to be de
cided in light of all the circumstances of the particular case

The factors to be considered include the size and complexity of
the project the extent of the construction season the availa

bility of materials labor and equipment the economic ability of

10



the appropriator and the intervention of outside delaying fac
tors such as wars strikes and litigation 48 of which the worst

is of course litigation

Holders of conditionally decreed water rights are now required to

come into court every 4 years to prove they have been diligently
pursuing completion of their water rights49 Failure to seek

this quadrennial finding of reasonable diligence will result in
forfeiture of the water right50 Thus it is absolutely essen

tial that a holder of a conditional water right including all

state agencies proceed with diligence toward completing his ap
propriation and file quadrennially for a determination of reason

able diligence

5 Nature of right acquired

A water right is a usufructory right This means the water right
holder is entitled to the use of a certain amount of water but is
not the owner of certain molecules of water Thus once the wa

ter diverted has been used the unconsumed portion must be al
lowed to return to the stream for use by other appropriators51

A water right may be obtained for direct flow or storage pur
poses It is a property right and the right to change its type
time andor place of use is inherent in the property right and
cannot be denied so long as the change does not injure the vested

rights of others52

Both junior and senior appropriators have a vested right in the
maintenance of the stream conditions substantially as they were

at the time of their appropriations53 Accordingly they may
successfully resist all proposed changes of use of water which in

any way materially injure or adversely affect their rights54

Injury is a question of fact to be determined from the circum
stances of each case55 However there are certain limitations
upon changes which must be observed to prevent injury to other
water rights The change of the right is limited to the historic
use of the water right both in terms of time of use and quantity
consumed56 The change may not increase the consumptive use of
the water right nor may it alter historic return flow patterns to
the detriment of junior appropriators57 The burden of proof to

establish that a change of use will not injure other water rights
rests upon the person seeking the change58 If the water court

finds that injury will result from the proposed change the ap
plicant and the objectors must be given an opportunity to propose
terms and conditions which would prevent injury59
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6 Loss of the right

There are three ways in which a water right may be lost An ab
solute water right may be lost either by abandonment or adverse
possession A conditional water right may be lost by abandonment
or forfeiture

a Abandonment

Abandonment has two elements nonuse and intent to relinquish the

right60 All or just a portion of a water irht may be aban
doned The question of the intent of an owner of a water right
is essentially a question of fact61 Nonuse for an unreasonable
period of time creates a presumption of abandonment62 Section
379040211 CRS 1985 Supp creates a presumption of aban
donment after 10 years of nonuse To rebut the presumption aris
ing from long periods of nonuse there must be established more

than mere expressions of a desire or hope or intent to use water

but rather some fact or condition excusing such long nonuse63
When unaided by the presumption abandonment becomes a question
of fact which must be established by evidence of both nonuse and
intent to abandon64

The burden of proof is on the party who is asserting abandonment
to establish an intent to abandon by a preponderance of the evi
dence Section 13251271CRS 197365 Once a water

right has been abandoned subsequent attempts to use the water
will not revive the right66 The water which has been abandoned
reverts to the stream and may be taken by other appropriators ac

cording to their priorities67

b Adverse possession

To establish a water right by adverse possession it is necessary
for the claimant to prove that his possession was actual ad
verse hostile under claim of right open notorious exclusive
and continuous for the prescribed statutory period68 To make
out adverse use the claimant must be in actual possession of the
water using it himself69 Open and notorious use requires that
the owner of the water right be on notice that his right is being
invaded70 To make out hostile use the use must not be permis
sive and there must not be sufficient water to supply both the
needs of the owner and those of the adverse claimant71 Contin
uous use must be uninterrupted for the statutory time period and
exclusive of the true owner72 The statutory time period is 18
years Section 3841101 CRS 198273

Adverse possession may not be effected against all other users
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from a stream 74 because the exclusive means for making a claim
to waters of a stream is by appropriation Thus as a practical
matter adverse possession is of little value in acquiring water

rights

C Forfeiture

See conditional water rights supra at p 11

7 Ditch companies

There are three basic types of ditches unincorporated ditches
in which water users are cotenants carrier ditches and mutual
ditch companies

a Unincorporated ditches

In an unincorporated ditch the water users transporting water in
the ditch are cotenants75 The cotenants are not protected
against any injury whichmay result from one cotenant ceasing to

carry water in that ditch76

b Carrier ditches

A carrier ditch company is a forprofit organization 77 which
sells water to users on a contract basis78 Legal title to the
ditch is held by the company79 However the company is not the

appropriator of the water 80 but rather sells it to consumers

As such it is the intermediate agency aiding consumers in the
exercise of their right to appropriate81

The ditch company is a quasipublic entity82 Its rates are

subject to regulation by the county commissioners83 The ditch

company is obligated to deliver water upon written demand and
tender of payment84 The user may lose his right to water from
the ditch if he ceases using it85

c Mutual ditch companies 86

Mutual ditch companies in Colorado are quasipublic carriers
They are nonprofit corporations existing primarily for the bene
fit of their shareholders They are engaged in the business of

storing andor transporting water to shareholders who own the

right to use the water Delivery of water to consumers is condi
tioned on payment of annual assessments levied by the company to
meet operating expenses

The relationship between the mutual ditch corporation and its
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shareholders arises out of contract implied in the subscription
for stock and construed by the provisions of a charter or arti
cles of incorporation The articles of incorporation set forth
the express purposes which the corporation undertakes to carry
out The corporationis not only obligated to furnish a proper
proportion of water to each of its shareholders but is liable
for failure to do so The corporation must preserve and protect
the interests of the shareholders by keeping the ditches canals
reservoirs and other works in good repair the expense of which
is paid from the special assessments

The shares of stock in a mutual ditch represent the consumers
interest in the reservoir canals ditches and water rights The
benefit derived from such stock is the right to the exclusive use

of the water it represents the water being divided prorata ac

cording to the number of shares held by each shareholder Share
holders not the corporation are the real parties in interest in
any condemnation action

Shareholders have the right to change the place of use of their
water so long as others are not injured However a reasonable
ditch company bylaw precluding transfer without consent of the
board of directors in existence at the time the stock was ac

quired may be upheld to prohibit transfer of the water without
board consent87 Alternatively a bylaw adopted after purchase
of the stock at issue purporting to prevent transfer of the wa

ter without consent of the board of directors was found to be

arbitrary and capricious action88 Thus prior to purchase of

any stock in a mutual ditch company the bylaws of the company
ought to be examined for restrictions incompatible with the in
tended use of the water

Water rights are real property and are to be transferred by deed
Shares of stock are personalty and should be conveyed by assign
ment To effect a transfer of stock in a mutual ditch company it
is necessary to have the name of the owner changed in the books
of corporation The safest approach in conveying such rights is
to do all three

IV GROUND WATER

The 1980 primer stated

Colorado divides the world of ground water

into three parts tributary ground water
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nontributary ground water and designated
ground water

Since that was written in 1985 Senate bill 5 established a

fourth category of ground water not nontributary ground wa

ter How this type of ground water differs from tributary ground
water will be discussed below

It remains true that prior to constructing any well 89 to ob

tain ground water it is necessary to obtain a well permit from

the proper authority90

A Tributary ground water

All ground water is presumed to be tributary to the natural

stream91 As such it is subject to the doctrine of prior ap

propriat7lon92 However since withdrawals of water by wells do

not have an immediate impact on the stream 93 they are subject
to different standards of administration947

To implement these different standards of administration the

state engineer has promulgated rules and regulations governing
the withdrawal of ground water in Water Divisions No 1 95 No

2 96 and No 3 97

The rules and regulations in Water Division No 1 require total

curtailment of all ground water diversions except from exempt
wells or nontributary wells after January 1 1976 Thereafter a

well may only operate if the owner of the well submits proof to

the division engineer 98 and upon the basis of that proof the

division engineer finds

1 That the well is operating pursuant to

a decreed plan of augmentation that the
well is operating pursuant to a decree as

an alternate point of diversion or that a

change in point of diversion to the well

has been decreed for a surface water right
or

2 That the ground water appropriation
can be operated under its priority without

impairing the water supply to which a sen

ior appropriator is entitled or

3 That the water produced by a well is
nontributary ground water
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The rules and regulations for Water Division No 2 require that
all nonexempt wells which were the subject of applications for
determination of water rights prior to July 1 1972 99 can only
pump Monday through Wednesday of any week All other nonexempt
wells are not allowed to pump at all The limitations of these
rules and regulations may be waived if the division engineer ap
proves a plan submitted by the appropriator whereby the amount of

depletion to the stream by the subject wells will be returned
to the stream so that prior appropriators are not materially in

jured Finally any appropriator may elect to treat any wells
as a temporary alternate point of diversion for all or part of a

decreed surface right upon approval by the division engineer
provided no material injury will result

The Water Division No 3 rules and regulations were rejected by
the Water Court in September of 1979 after an extensive and ex

pensive 12 week trial On appeal the Colorado Supreme Court up
held portions of the rules and remanded other portions to the
state engineer for further consideration100

B Nontributary ground water and not nontributaryground wa

ter

As noted above nontributary ground water is not subject to the
constitutional doctrine by prior appropriation but is subject to

reasonable regulation by the General Assembly Senate bill 5

provides a comprehensive framework for the withdrawal and use of

nontributary ground water Nontributary ground water is to be
allocated based on ownership of the overlying land101 The

mining of nontributary ground water is allowed but the rate of
withdrawal is to be based on an aquifer life of 100 years102
Rights to use nontributary ground water may be determined by the

appropriate water court103 but such rights differ from other
water rights in certain respects For one nontributary ground
water shall not be administered in accordance with priority of

appropriation and determinations of rights to nontributary
ground water need not include a date of initiation of the with
drawal project104 For another such determinations shall not

require subsequent showings or findings of reasonable

diligence105

Not nontributary ground water is a Senate bill 5 category that
stems from the General Assemblys particular concerns about the
Denver Basin aquifers These aquifers the Dawson Denver
Arapahoe and LaramieFox Hills contain a large supply of

ground water that is nontributary in some areas and tributary in
others106 To the extent that ground water in the Denver Basin
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aquifers is tributary the Colorado Constitution requires that
withdrawals not be allowed to deplete the surface stream systems
South Platte and Arkansas river basins to the injury of senior
surface water rights At the same time tributary ground water

in the Denver Basin aquifers like nontributary ground water is

subject to mining and the same policy considerations regarding
conservation apply The General Assembly dealt with the dual as

pects of tributary Denver Basin ground water in Senate bill 5 by
creating the classification of not nontributary ground water

Such water is treated like tributary ground water insofar as its
withdrawal requires the augmentation of surface streams107 but
is treated like nontributary ground water insofar as it is allo
cated based on land ownership and a 100 year aquifer life108

Senate bill 5 directed the state engineer to promulgate rules for
the withdrawal of ground water from the Denver Basin aquifersby
December 31 1985109 The state engineer met this statutory
deadline 110 and the Denver Basin Rules are currently before the
water court for judicial reviewlll Senate bill 5 also permit
ted the state engineer to promulgate other rules for granting or

denying well permits for nontributary ground water and other

ground water in the Denver Basin aquifers112 The state engi
neer elected to promulgate statewide rules which took effect on

March 3 1986113

C Designated ground water

Designated ground water is still another statutory classification
of ground water established by the Colorado Ground Water Manage
ment Act 1965 Act sections 3790101 to 141 CRS 1973
1985 Supp The definition of designated ground water provides
in pertinent part

Designated ground water means that ground
water which in its natural course would not

be available to and required for the ful
fillment of decreed surface rights or

ground water in areas not adjacent to a

continuously flowing natural stream wherein

ground water withdrawals have constituted
the principal water usage for at least fif
teen years preceding the date of the first

hearing on the proposed designation of the

basin and which in both cases is within
the geographic boundaries of a designated
ground water basin Designated ground wa

ter shall not include any ground water
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within the DawsonArkose Denver Arapahoe
or LaramieFox Hills formation located out
side the boundaries of any designated
ground water basin that was in existence on

January 1 1983

Section 37901036aCRS 1985 Supp

Designated ground water basins may be determined by the Colorado
Ground Water Commission pursuant to section 3790106 CRS
1973 1985 Supp if the ground water contained therein meets
the above definition regardless of whether the ground water is
tributary or nontributary

Designated ground water is subject to a modified system of prior
appropriation Section 37901021CRS 1985 Supp The
Commission manages each designated ground water basin in accord
ance with policies developed for the particular basin Manage
ment responsibilities may be shared with local management dis
tricts Sections 3790111 118 to 135 140 and 141 CRS
1973 1985 Supp Although the 1969 Act does not apply to

designated ground water common law principles of prior appropri
ation have been held to apply interstitially where the 1965 Act
is silent114

V INTERSTATE AND INTERNATIONAL STREAMS

Colorado contains the headwaters for many interstate and several
international streams The majority of these streams are subject
to international treaties interstate compacts or interstate de
crees Any time you are dealing with water from one of these
interstateinternational streams it is important to be aware
that Colorado may have an obligation to deliver a portion of
those waters to downstream states and that the treaty compact or
decree may limit the use of waters from that stream In this
sense interstateinternational agreements can place a call on
the stream requiring Colorado water users to stop taking water so
that it may be made available to uses in downstream states The
following is a tabulation of the present interstateinternational
compacts treaties and decrees affecting use of water in Colo
rado

A International treaties

1 Mexican Treaty on Rio Grande Tiajuana and Colorado
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Rivers The treaty
Senate on April 18
vember 8 1945

B Interstate compacts

was ratified by the United States

1945 and became effective on No

1 Colorado River Compact 1922 sections 3761101 to

104 CRS 1973

This compact covers the Colorado River and all its tributaries
within the United States It binds the States of Wyoming Utah
Colorado New Mexico Arizona Nevada and California The com

pact divides the river system into the Upper Basin and Lower
Basin The Upper Basin means those parts of Wyoming Utah
Colorado Arizona and New Mexico within and from which waters

naturally drain into the Colorado River system above Lees Ferry
Arizona located just below Glen Canyon Dam near Page
Arizona115 Conversely the Lower Basin116 includes those

parts of New Mexico Arizona Utah Nevada and California from
and within which waters naturally drain into the Colorado River

system below Lees Ferry

The compact apportions the available flows between the upper and
lower basins Each basin is entitled to the exclusive beneficial
consumptive use of 7500000 acrefeet of water per annum In

addition the lower basin is given the right to increase its ben
eficial consumptive use of water by an additional one million
acrefeet per year

Lees Ferry is the dividing point The upper basin states are

required to deliver 75000000 acrefeet of water for any period
of 10 consecutive years reckoned in a continuing progressive se

ries The delivery must be made at Lees Ferry The delivery
requirement has the effect of requiring the upper basin to guar
antee the performance of the river for the lower basin Thus in

years of low flows the upper basin will have to greatly reduce
its consumptive use of water to insure deliveries to the lower
basin This requirement increases the need for upstream storage
in the upper basin Such storage would allow the upper basin to

store water in years of high flows to be used in later years of
low flows

2 Upper Colorado River Compact 1948 sections 3762
101 to 106 CRS 1973

This compact is among the states of the Upper Basin It is de

signed to allocate the water available to the Upper Basin under
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the Colorado River compact among the upper basin states

3 La Plata River Compact 1922 sections 3763101 to

102 CRS 1973

This compact is between the States of Colorado and New Mexico
It apportions the water flowing in this river between the two

states from February 15 to December 1 of each year The appor
tionment is based on the flows of the river and establishes no

absolute delivery requirements

4 AnimasLa Plata Project Compact 1963 section 3764

101 CRS 1973T

This compact is between the States of Colorado and New Mexico
The compact was entered into to implement the AnimasLa Plata
federal reclamation project which has not yet been built

5 South Platte River Compact 1923 section 3765101
CRS 1973

This compact is between the States of Colorado and Nebraska The

compact establishes the obligation of Colorado to deliver water
to Nebraska from April 1 to October 15 of each year During that

time Colorado is to provide a flow of 120 cubic feet per second
of water at the interstate gauging station If the flow drops
below this rate then Colorado must curtail water rights junior
to June 14 1897 diverting water between the western boundary of

Washington County and the ColoradoNebraska state line The ef
fect of this delivery requirement is to prevent the State of Ne

braska from calling out water rights senior to June 14 1987
to satisfy the compact obligations It also prevents the Nebras
ka call from going upstream beyond the western county line of

Washington County Colorado

6 Rio Grande River Compact 1938 sections 3766101 to

102 CRS 1973

This compact is among Colorado New Mexico and Texas It is a

rather complicated compact in terms of both language and adminis
tration Much of the complexity arises from the fact that the

compact is premised on the upstream states developing storage ca

pacity to store water not presently needed downstream Because
the compact contemplates upstream storage of water it also makes

provisions for allowing states not to meet their delivery re

quirements by retaining water in storage

The basic allocation of waters between the states in accomplished
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by variable delivery schedules In both Colorado and New Mexico
several gauging stations are established A percentage of the
water measured at the upstream gauges in both states must be de

livered to the downstream state The percentage of water that
must be delivered to the downstream states increases as the total

flow increases

In 1968 the States of New Mexico and Texas sued the State of

Colorado alleging Colorado had failed to meet its delivery re

quirements under the compact New Mexico and Texas alleged that

Colorado had underdelivered by a total of 900000 acrefeet of

water Prosecution of this lawsuit was stayed by stipulation
among the states The stipulation required Colorado to meet its
exact delivery obligation each and every year without fail and
also provided that if Elephant Butte Reservoir in New Mexico

spilled Colorados alleged debt would be cancelled In 1985
Elephant Butte spilled and the suit was dismissed by stipulation

7 Republican River Compact 1942 sections 3767101 to

102 CRS 1973T

This compact is among the states of Colorado Nebraskaand Kan

sas The compact apportions the waters not only of the Republi
can River but of the Republican River Basin Therefore it en

compasses more streams in Colorado than the Republican River
The compact gives specific allocations of water to each state
based on the average annual virgin water supply originating in
the various drainage basins within the Republican River Basin

8 Amended Costilla Creek Compact 1963 sections 3768
101 to 102 CRS 1973

This is yet another interstate compact between Colorado and New

Mexico It allocates water between the Colorado and New Mexico
users on Costilla Creek

9 Arkansas River Compact 1948 sections 3769101 to

106 CRS 1973

This compact is between the states of Colorado and Kansas The

centerpiece of the compact is John Martin Reservoir a large
flood control and reclamation project reservoir located on the
mainstream of the Arkansas River near La Junta Colorado Under
the compact water is continuously stored in the conservation

pool of John Martin During the winter storage season November
1 to March 31 Kansas is not entitled to demand that any water be
passed through John Martin Colorado users downstream of John
Martin are entitled to up to 100 cfs of flow through the reser
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voir during that time

During the summer storage season both Kansas and Colorado have
the right to demand releases of water from John Martin So long
as there is water in storage in the conservation pool Colorado
water users below the reservoir may not call out upstream Colo
rado water users When no water remains in storage in the con

servation pool of John Martin Kansas is not entitled to any of
the flow entering the reservoir Additionally when the conser

vation pool is exhausted the Colorado water users below John
Martin are administered in the priority system with all water

rights on the Arkansas River During this time the senior water

rights below John Martin may call out upstream junior water

rights

The waters of the Arkansas River have been overappropriated since
at least the turn of the century and prior to the compact were

the subject of several protracted disputes between Kansas and
Colorado in the United States Supreme Court In recent years
Kansas has charged Colorado with violating the compact and in
December 1985 Kansas again sued Colorado in the Supreme Court
Colorado has requested that the court not accept jurisdiction be
cause Kansas has failed to exhaust its administrative remedies
under the compact

C Interstate Decrees United States Supreme Court

1 Wyoming v Colorado 353 US 953 1957

This is a consent decree equitably apportioning the flows of the
Laramie River arrived at after years of protracted litigation
It limits the total amount of water that may be used in Colorado
the place of its use and the type of its use

2 Nebraska v Wyoming 325 US 589 1954

This decree equitably apportions the flows of the North Platte
River among Colorado Wyoming and Nebraska

3 Colorado v New Mexico 103 S Ct 539 1982 and
Colorado v New Mexico 104 S Ct 2433 1984

Colorado brought an action in the United States Supreme Court

seeking an equitable apportionment of the Vermejo River Colo
rado had no existing uses of water but sought an allocation for
future development New Mexico had existing uses In the first
decision the Court established the legal principles to be ap
plied and remanded the case to the special master for additional
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findings After remand the Court held that Colorado had not met

its burden of proving that a future diversion by it should be

permitted

D Water Exports

Wanting to retain the right to use its full allocations of inter
state streams and all of its intrastate waters the State of Col

orado has historically restricted the export of surface and

ground water The recent case of Sporhase v Nebraska 458 US

941 1982 which struck down a Nebraska statute prohibiting the

export of ground water to states that did not grant reciprocal
rights to export water into Nebraska cast serious doubt on the

constitutionality of state limitations on the export of water

The court held first that water was an article of commerce and
second applying the strict commerce clause scrutiny reserved for

facially discriminatory state legislation that Nebraskas reci

procity requirement imposed an impermissible burden on interstate
commerce Finally the court held that while Congress could
consent to what would otherwise be impermissible regulation of

commerce by the states it had not done so for the statute in

question

As a result of Sporhase in 1983 the General Assembly revised
Colorados export statutes to tie them more closely to Colorados
entitlements under congressionally approved compacts and United
States Supreme Court decrees

Prior approval of the water court or appropriate administrative

agency is required before water may be exported from Colorado
Section 3781101 CRS 1985 Supp However rather than

forbidding the export of water the statutes now seek to ensure

that Colorado receives credit for waters exported to other states

and that no exports are approved that will interfere with
Colorados ability to meet its obligations under compacts or de
crees Sections 3781101 and 103 CRS 1985 Supp The At

torney General has a statutory duty to bring an action to enjoin
any unauthorized export of water Section 3781102 CRS
1985 Supp

In 1985 legislation was enacted to require the state engineer to
assess and collect a fee of fifty dollars per acrefoot on wa

ter exported from Colorado Section 3781104 CRS 1985
Supp The Attorney General opined that imposition of this ex

port tax would violate the interstate compacts and decrees to

which Colorado is a party and would also be unconstitutional
The state engineer has not sought to enforce the statute
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VI STATE AGENCIES AND WATER RIGHTS

A Authority of state engineer

The state engineer has broad administrative authority over water

use in Colorado He is empowered inter alia to administer
distribute and regulate the waters of the state in accordance
with the constitution of the state of Colorado and all other ap
plicable laws117 This regulatory authority does not extend to

designated ground water which is administered by the Ground Wa

ter Commission118 As discussed above his authority to admin
ister nontributary ground water is limited to the issuance of

well permits

B Duty of State departments to consult with state engineer

Due to the broad regulatory and administrative responsibilities
of the state engineer the Governor sent the following letter to

all department heads

Mr C J Kuiper former state engineer
Colorado state engineer
1313 Sherman Street

Denver Colorado 80203

Dear Mr Kuiper

The problem of acquiring the water neces

sary to allow State departments and insti
tutions to fulfill their statutory func

tions grows increasingly more difficult I

am concerned that the various agencies of

State government whose functions cause them
to acquire water rights do so in a way that
is entirely consistent with your responsi
bilities and the water rights of our citi
zens

In order to insure that no State agency
department or institution acts in a manner

inconsistent with your responsibilities I

call upon you to provide each such agency
department and institution with any re

quired counsel and service in the acquisi
tion modification or disposal of water

rights
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By copy of this letter I am requesting
each of my department heads to consider re

questing your help prior to the institution
of any proceedings involving water rights
with the understanding that they mustreim
burse you for any expenses you incur

Sincerely

SRichard D Lamm

Governor

cc All Department Heads

According to the terms of the foregoing letter if any state

agency is involved in any proceeding involving water rights it
must do so in a manner consistent with the state engineers re

sponsibilities It is therefore best for each agency to con

sult with the state engineer prior to getting involved in a water

rights transaction This is also necessary to avoid conflicts of
interest in the attorney generals office arising from one agency
taking a position in a water rights proceeding that conflicts
with the position of the state engineer

C Assisting agencies in managing water rights

1 Identifying water rights

Frequently agencies have not given enough at

ter rights As a consequence many agencies
what water rights they own Thus the first

help an agency manage its water rights is to

rights they own and establish a portfolio of
are two basic sources for this information
agency itself The second is the records of

tention to their wa

do not even know

task in beginning to

identify water

those rights There
The first is the

the state engineer

An agency can determine many of the water rights it owns from its
own records and from a physical inspection of its facilities
The agency records are probably incomplete so field investiga
tion will be necessary This entails a review by the agency of
all water stored or used at all of its facilities A list should
be prepared containing all sources of water other than a public
water supply system used or stored at all facilities The source

of the water should be determined and the nature of the agencys
right to use or store such water ascertained Through this pro
cess most agency water rights should be discovered
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The second source is the records of the state engineer These
records contain all water right decrees records of well permits
and a tabulation 119 of water rights The decrees are indexed
by name of structure and by name of ownerclaimant well permits
are also indexed by owners Finally one version of the tabula
tion is an ownerclaimant list of all decreed water rights A

search should be made of all these records to identify water

rights held in the agencys name By using these two methods a

majority of the agencys water rights will be discovered

The abovementioned sources of information are not foolproof
They may not reveal water rights not decreed in the agencys
name interests in ditch companies unused water rights water
used under lease agreements or unadjudicated undecreed water

rights The only solution to this problem is continued diligent
monitoring of agency water use

When the process of identifying agency water rights has been com

pleted the rights should be catalogued The catalogue should
show the rights their location their permitted uses whether
the rights have been adjudicated and if adjudicated whether the
decree is absolute or conditional All unadjudicated water

rights should be immediately adjudicated For all conditional
water rights steps should be taken to insure that the agency is
aware of its responsibility to proceed with diligence in perfect
ing those rights

2 Management of water rights

a Utilization

It is necessary to insure that agency water rights are properly
utilized Utilization is a question of use generally and of the

proper type and place of use of the water right An adjudicated
water right must be used in accordance with its decree If the
use varies from the decree in terms of either point of diversion
time type or place then an application for change of use should
be filed with the appropriate water court In the alternative
any unauthorized uses must be discontinued If the right is
unadjudicated a decree should be obtained which confirms the
present uses If a water right is not being used at all the
agency should begin use of the right as soon as practicable to
avoid problems of abandonment or diminution of the right by re

duced historic usage

b Protection

Protection of a water right is only partially accomplished by
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proper utilization Protection also involves protecting the

right from injury by other water users This in turn entails

being aware of what other water users from the same source of

supply are doing with their rights This information is availa
ble in the form of the monthly resume 1201 put out by the various
water courts The resume is a listing of all water right appli
cations filed in the water court during the preceding month It

contains a summary of each application including a description of
the water rights involved their location and the nature of the

change sought if any By reading the resume one can determine
what applications if any may adversely affect his water rights

In order to be effective in the review of resumes it is necessary
to have a person familiar with all the agencys water rights re

view them Thus it is recommended that each agency appoint one

person or several persons to become familiar with the agencys
water rights These persons would then be responsible for re

viewing the resumes Each time they see an application which
could potentially adversely affect agency water rights the agen
cy should have the Attorney General file a statement of opposi
tion 121 in the water court proceeding

3 Conveyance and purchase of water rights

Conveyance or purchase of water rights is a very ticklish busi
ness The first and greatest problem is that of assuring title
to the water right This is a very difficult problem with old
water rights because title insurance on water rights is unavaila
ble conveyancing patterns are sloppy and there is no root of ti
tle comparable to a patent Thus determining title becomes a

complex job including reviewing abstracts reviewing water court

decrees and physical inspection of the place of use of the water

right A good discussion of this problem is found in King Colo
rado Practice Vol I sections 171177

If title to the right can be adequately established the next

problem is determining the nature and extent of the right in
volved This involves an analysis of the historic use of the

right including the amount of water actually used when it was

used what the water was used for and where it was used It also
requires a determination of potential adverse user claims Re

viewing these matters involves a search of the state engineers
records on use court records affecting the water right and on

theground physical inspections

Assuming the water rights title can be adequately assured and
the historic use of the right is acceptable then it is necessary
to evaluate if the right is suitable for the purchasers pur
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poses If the purchaser intends to make the same use of the wa

ter right in the same place no problem should arise However
if the purchaser wants to change any aspect of the water rights
use court approval of the change must be obtained Evaluation
of a water right for the purpose of changing its use is a most

difficult problem It requires an assessment of whether the

change of water right to suit the purchasers need can be legally
and physically accomplished To determine this legal and engi
neering advice expert conjecture should be obtained This ad

vice should be sought in advance of any purchase and no purchase
should be consummated without it

Assuming that the water right is to be sold it must be conveyed
with the same formalities as real property eg by deed122
The purchaser will always want a warranty deed When buying wa

ter rights for a state agency attempt to require a warranty deed
and an acceptable title opinion If a warranty deed is not

available demand a special warranty deed and acceptable title

opinion A quit claim deed should only be accepted as a last re

sort and then only at a very favorable price for the water right
If any title clearing needs to be done make that an obligation of
the seller prior to conveyance When selling a water right you
obviously would want to do the converse of the above to the ex

tent possible

A proper contract for purchase of a water right is also essen

tial especially where a change of water right is contemplated
In such situations it is best not to buy the water right out

right Rather the contract should base payment on the amount of
water that is successfully changed in a water court proceeding
In addition the seller should be required to be a coapplicant
and fully cooperate with the buyer in prosecution of the water

court action If the purchaser is unable to change the water

right to fit his needs then the contract should become null and
void

In drafting conveyances and contracts for the sale of water

rights one area merits exceptional caution That area is the

description of the water right Colorado adheres to the rule of

expressio unis est exlusio alterious For example a deed pur
ported to convey

any and all water rights water ditches
reservoirs and water easements and profits
thereunto belonging or in any wise apper
taining which are now or here after may be
used on said premises the together with
all shares of shares of stock or shares of
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water from any ditch to water for irri

gation or domestic purposes on said

premises and including the following to

wit seventy two 72 shares of Capital
stock of a certain ditch company and

specifying other ditch rights

The Colorado Supreme Court in Denver Joint Stock Land Bank v

Markham 106 Colo 509 107 P2d 313 1940 held that only the

specifically described rights in the deed had been conveyed
Thus be sure to accurately describe each and every right you in
tend to buy or sell

In conclusion the purchase or sale of a water right should be

approached with great caution Only by careful review of the ap
plicable law and available evidence of title will you avoid the
many pitfalls in this type of transaction If you have any seri
ous problems on any of the abovementioned issues expert advice
should be sought
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l The introductory material on irrigation history was pre
pared by former Special Assistant Attorney General Donald H Ham

burg

2 See A Hundred Years of Irrigation in Colorado 18521952
published by the Colorado Water Conservation Board 1952

3 Hall v Kuiper 181 Colo 130 510 P2d 329 1973 Kuiper
v Lundvall 187 Colo 40 529 P2d 1328 1975 District 10 Wa

ter Users v Barnett 198 Colo 291 599 P2d 894 1979 CRS

1973 3792103 F13T As the above cases show the Colorado Su

preme Court found that water the withdrawal of which takes over

100 years to affect the stream is nontributary The Court also
found that water the withdrawal of which will affect the stream

within 40 years is tributary The time period between 40 and 100

years was not addressed

4 Section 3790103105CRS 1985 Supp

5 See Whitten v Coit 153 Colo 157 385 P2d 131 1963

6 Section 37901374CRS 1973

7 State De t of Natural Resources v Southwestern Colo Wa
ter Conservation Dist 671 P2d 1294 Colo 1983 cert denied

US 1984

8 Safranek v Limon 123 Colo 330 228 P2d 975 977 1951
see In re German Ditch Reservoir Co 56 Colo 252 271 139
P2d 9 1914

9 Safranek v Limon supra n 8 Comrie v Sweet 75 Colo
199 225 P 214 1924T

10 Hall v Kuiper supra n 3

11 Cache La Poudre Water Users Assn v Glacier View Meadows
191 Colo 53 550 P2d 228 1976 Kelley Ranch v Southeastern
Colorado Water Conservancy District 191 Colo 65 550 P2d 297
1976

12 Section 37921039CRS 1973

13 Town of Sterlin v Pawnee Ditch Extension Company 42

Colo 421 94 P 339 1908 Nevius v Smith 86 Colo 178 279
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P 44 1929 Black V Taylor 128 Colo 449 264 P2d 502

1953

14 Town of Sterling supra n 13 Colo Const art II sec

15

15 Sections 386201 to 216 CRS 1982

16 Section 3862022CRS 1982

17 Section 3862031CRS 1982

18 Section 3862031CRS 1982

19 Cresson v Whitten 139 Colo 273 338 P2d 278 1959
Alamosa Creek Co v Nelson 42 Colo 140 147 93 P 1112

1908o

20 Section 3792306 CRS 1973

21 Colorado River District v Rock Mountain Power Co 158

Colo 331 406 P2d 798 1956

22 Sections 3760101 to 122 CRS 1973 1985 Supp

23 Colorado River Water Conservation Dist v Colorado Water

Conservation Board 197 Colo 469 594 P 2d 570 1979

24 Schodde v Twin Falls Land and Water Co 224 US 107
119 32 S Ct 470 56 L Ed 686 1912 Colorado Springs v

Bender 148 Colo 458 366 P2d 552 1961 Fellhauer v People
167 Colo 320 447 P2d 986 1969

25 Colorado Springs v Bender supra n 24

26 Denver v Sheriff 105 Colo 193 96 P2d 836 1939

27 Section 37921034CRS 1973

28 Armstrong v Larimer Count Ditch Co 1 Colo App 49 27
P 235 T1891

29 See eg Billin s Ditch Co v Industrial Commn 127
Colo 69 253 P2d 1058 1973

30 See enerall North American Exploration Co v Adams 104
F 404 8th Cir 1900 San Luis Roller Mills Inc v San Luis
Power Water Co 103 Colo 119 77 P2d 128 1938o
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31 Westminster v Church 167 Colo 1 445 P2d 52 1968

32 State Dept of Natural Resources v Southwestern Colorado
Water Conservation District supra n 7

33 Id

34 Section 37921034CRS 1973

35 Pulaski Irr Ditch Co v City of Trinidad 70 Colo 565
203 P 681 1922

36 See section 379210312 CRS 1973

37 Section 37921036CRS 1973

38 Colorado River Water Conservation District v Vidler Tunnel
Water Company 197 Colo 413 594 P2d 566 1979 Four Counties
Water Users Assn v Colo River Water Conservation District 159
Colo 499 414 P2d 469 1968

39 Colo River Water Conservancy Dist v Vidler Water Tunnel

Company supra n 38

40 Bar 70 Enterprises Inc v Tosco Cor 703 P2d 1297
Colo 1985 City of Aspen v Colo River Water Conservation

Dist 696 P2d 758 Colo 1985

41 Elk Rifle Water Co v Templeton 173 Colo 438 484 P2d
1211 1971 TT

42 Four Counties Water Users Assn supra n 38

43 Taussi v Moffat Tunnel Water and Development Co 106
Colo 348 106 P 2d 363 1940

44 Bun er v Uncompahgre Valle Water Users Assn 192 Colo
159 557 P2d 389 1976 Colorado River Water Conservation Dist
v Rocky Mountain Power Co 174 Colo 309 486 P2d 438 1971

45 Bunger supra n 44 Denver v Northern Colo Water Con

servancy District 130 Colo 375 276 P2d 992 1954

46 Bunger supra n 44 Colorado River Dist v Vidler
Tunnel supra n 38

47 Four Counties Water Users Assn supra n 38
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