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PREFACE

How have floodplain reguiztions fared in the courts in the last
decade (1270~1980}7 What legal issues bave heen raised? In 1370
approximaiely 400 communities had adopted floodplain zoning, svbdivision
conkrol, or bullding code ragulations, Twenbty states had adopted statutes
contrelling floodplain or floodway uses through various perxrmit proceduves
and subdivizion review acts, Cases addvessing these regulations
{approximately 30 appellate decisions) were analyszed by the auvthor in
1970, This analysis was published in Volumes 1 and 2, Regulation of Flood
Hazard Areas to Reduce Flood Losses, prepared by the University of Wizscon~-
sin apd the .8, Water Rssources Council and its member agencies and pub-
Lizhed by the U.8. Govermment Printing Cffice in 1970 and 1871,

The present report was designed to update the 1970 survey. It
reviews judicial responses to floodplain ragulstions adopted by almest
17,000 communities and many statss in the snsuing decade~~1970 to 1980,

As an update, it dees not repeat much of the matarial contained in Volumes
1 and 2 but instead highlights judicial approaches and clarifications
which conurred in the last decade,

This report begins with & review of conclusions fyxom Valumes 1 and 2
on judicial responss to floedplain regulations, The general types of
regqulations iitigatad in the 1870s are next to be examined., Judicial
ragponse ko specific izsues is then considered in greater depth, The
raport conoludes with recommendations for avoiding legal problems,

Funding support, which is gratefully acknowledged, was provided by
the U.8. Water Resources Council with supplemental funding by thse

Tennesses Valley Auvthority. Special appreciation is dus Frank Thomas and
Tim Maywalt of the Council and Jim Wright ab ths Tennessese Valley Authority.

Jon Kuslex
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FLOODPLAIN BEGULATIONS AND THE COQURTS

Introduction

Betwean 1370 and 1980, judicisl support for floodplain rsgulations
was ovarwhelming., 8State supreme or appallate courts issuesd at least 58
reported deciszions on floodplain regulations and 25 on watland ragula-
tions,. Federal courts addressed flood insurance issues in at least 23
decisions and Section 404 permit issues at least 20 times. The goals
and technigques of floocdplain ragulation {ouilined in Table 1) weare
unanimously endorsed. Problems, where they aross, concerned procedural
matters and lack of data in evaluating permits. Courts held denial of a
specific permit invalid in only seven cases, and thoss took place early
in the decade., Even in these cases, the courts supported the gensral
validity of regulations. In six of thasze there was eithar lack of
gvidance of flooding or a failure to show that the proposed use would
have adverse individual or cumulative effects on flooding,1

Flogedplain regulations raise constitutional issues similar to those
inveived in broader land use regulatory zfforts. In detszrmining the
constitutional validity of regulaticns,; courts look first at the general
validity of the ragulations and then at their specific validity as
applied to a partisular landowner, They first decide whether the unit of
government or agency adopting the regulation was authorized Lo do =0 b

an act of Congress oY a state statute, and whether statutory prooaiures
were followed. Having found sufficlent statutory powers and compliance
with statutory procedures, they then decide whether the regulations (1}
gserve valid polics power okbjectives, (2} have a reasonable tendency to
achieve or aid in the achievement of those objactives, (3) afford sgual
treatment Lo similarly situated landowners, and (4} peymit reasonable
private use of land so that a "taking” of private property does not ccour,

During the last decads, most lawsuits contesting floodplain regula-~
tions did not challenge the general validity of restrictions {(adeguacy of
bazic power and compliance with statutory procedurss), but rather con-
tested the constituticnality of regulations as applied to a particular
property in the contest of these four basic tests. This "pinpoint”
approach to the determination of constitutionality derives in part from
two U.8. Supreme Court decisions issued in the 1920s, In Village of
Euclid v, Ambler Realty Co,? ths Court upheld the basic concept of zoning--
the division of a community into various districts and the application of
different land uss standards to eash of the districts. Two years latex,
in Nectow v, City of Cambridge3 the Court again endovsed the gensral
concept of zoning, but held that the ragulations at lssus were invalid as
applied to particular lands., In this case, the Court faced a difficult
dilemma. To have styruck down the ordinancs as a
the community without zoning and would have inval
even where they made sense, Taking a compromise
that zoning regulations could he valid in general but invalid as appl
to particular property.

wgition, the Court held
3

Thiz approach has been followed by courts across the nation in
floodplain and other cases. When arguing theirx claims, landowners may
concede the general wvalidity of a floodplain, wetland, or other regula-
tion but axgua thab it is lrrxational, arbitrary, or capricious as applied
to their land oy that it “"takes" their property wiihout "just compen-
sation”. & court may find that the ragulation iz in fact unconstitu-

1



PARLE 1

REGULATORY GCALS AND TECHNIQUES

Gomal Regulatory Techoigus

1. Pravent land uses 1, State and local regulations reguiring
which will increase pprmitv for dams, levees, channel
fleocod heights ox raightening, structures, or £ill in
velocities, resulting flbou»ay areas
in flocd damage.

2. Zoning, subdiviszion and encroachment
regulations preventing obhstructiom
of floodways

3. Zoning ordinanoes controlling the types
and densities of 5 in. flood storage
areas

&, Subdivizion or drainage regulations conw

trolling drainage design

&, Seil conservation regulaticons reguiring
land treatment {(soil and water oonser-
vation practices)

2. Prevent land uses L. Zoning, building czodes, and other
which will oause regulations controlling hazardous
othar nuisances. uzes of the flocwdplain such as chemical
treatment plants, oil and gas storage
facilities, and nuclear power plants
which may cause fivres or other hazards
during floods

2. Zoning and other regulaticns restricu-~
ing storags of materials, placement
of mobile homss, construction of
wooden residences or other uses
involving material that may be carried
by floed waters onte othar lands
thareby increasing the forxce of ficod
waters and cavsing dabrels problems

3, Zoning and other ordinances regulabing
uges with watey poeliution potential
such as sewage htreatment plants,
chemical plants, and solid-waste
dizposal sites




TAELE 1 {continued)

Goal Regulatory Yechnique
3. Prevent victimigation L. State and federal intevstate land sale
and fraud asts requiring that an acourate

descriptive statement of the land he
filed with appropriate regulatory
agenciss and prospective buyers

Z. roning, building codes, state peymits
and subdivision review acts requiring
that lands be physically suitable for
intendad uses

sty of 1. State and local u?pltdl improvement

rioes plans that restrict sewers, watsg
lines, roads or othey public facilities
in fleed hazard areas oy ragulre
floodproofing of then

4. Redugs the o
conpunity serv

2. Zoning regulations reguiring that
utility connections to private
structures bﬁ elavated to the flood
level or protected in some othayr
manner

3. Subdivision regulations regulring that
developers install floodprocfed
facilities in new subdivisions

5. Promote most suitable 1. Community~wide planning and zoning
uza of land through- ragulations based on land suita-
out a community, bility gulding development away from
region or state sensitive arszas

2. State ox L;
prime agr
Yesources an

2. State statutes and loca

reguiring asnvironment et

statements for development or
subdiviszions




onal as applied to particulay propevty, but this will not stand as s
determination of the constitutionality of the regulation as applied to
other lands. A pinpoint approeoach favors general judicial acceptance of
floodplain vegulations; howevey, it has lad to a fair amount of litigation,

=

General Judicial Responzes

In 136% and 1970 when Volumes 1 and 2 of Regulation =f Flood Hazard
Axeas To Reduce Flood Loszes were preparad, a considerable numbey of
floodplain cases and mora than 12,000 land use control cases had alyaady
been decided.? Prom these it was possible to identify general trends in
judicial decisions and to suggest how courts would likely treat flood-
plain issuss that had not yet been resolved, Even $o, many lssuss needed
clarification and the iszue of "taking” had not yvet been widely litigated,
particularly for open space flood fringe regulations. How weall has the
legal analysis of Volumes 1 and 2 fared? What clarifications have been
provided or new diractions developed in the past decada?

During the 1970s courts responded to the followin

W genaral legal
requirements for flocdplain and resource protection regul

ations,

{1} The agency or local government adopting regulations must b
authorized to do so by an enabling statute or home rule powers,. Ina
gquately authorized regulations fail to meet due process reguirements:
they are considered ultra vires and invalid by the oourts, Volumes 1 and
2 moncluded that statutes authorizing local zoning, subdivision controls,
building and othey codes were sufficisnt to authorize floodplain zoning,
subdivision control, or other regulations in virvtually all states,S

e
da~

In the 1370% no court invalidated regulations for lack of enabkling
authority. In fact, several cases commenied upon the sufficiency of
general enakling statutes, and several upheld the power of special dis-
tricts to adopt regulations.* In addition, some courts held that local
units had a duty to adopt floodplain regulations orxr consider flooding
when reguived to do so by a partioular statute: those courts directed
compliance with the statutes,

{2} Statutory procedures for adoption and amendment of regulations
mist be carefully followed, otherxwise regqulaticons violate dus process
reguirements and are ultra vires. Volumes 1 and 2 coneluded that prioxr
comprehensive planning was not reguired for meost floodplain regulations
but that other proceduxal reguirements must be fllowed, ©

This general reguirement was adhered to in ithe 1970s. OCna court
held that an informally adopted floodplain “resclution®” did not ragulate
hecause the local government had not followed procedures raguired for a
formal ordinance., Saveral casss held the denial or approval of a special
exception permit invalid because statubory procedures had not heen fol-
lowed, A Minnesota court, however, upheld adoption of an ordinance in an
emargency without statuvtory netice and hearing because of the extra~
ordinary conditicns involved (flood waters were rising and the community

neaded to qualify for flood insurance).

&
These and oibher wases will be cited in the more detailed discussion to
follow,

£



{3} Ztate land uze regulations must not, in general, pertain tuo
matters of exnclusively local concern, otherwiss state regulations may
contravens local home rule statutes or constitubional provisions adopted
in at least 3% states.’ Volumes 1 and 2 concluded that state or state-
supervised floodplain regulat s do not violate homa rule powsrs becauss
flooding is a multijurisdicticonal i

issue and of more than local concexn,®

In the 13703 no court invalidated state regulations ax viclating
local home rule powers, Courts in at least three cases specifically
upheld regulations against claims that state regulations violated home
rule provisions, concluding that flooding is a matter of greater than
local concern, In addition, courts in at least six cases have upheld
tate coastal zone, wild and scenic river, and similay resource regulaw
ions aga

[

oot

{4} Regulations must seyrve legitimate pelice power chijectives,
Kegulations that fail to do so vislate due process reguirements, Volumes
1 and 2 concluded that regulaticns designed to prevent landownsrs from
increasing flood damages on other lands, threatening public safety, or
causing victimization were clearly designed to serve valid objectives,?
The reduction of losses to the landowners themselves {(which indirectly
affect soclety} and the reduction of the need for flood contrel works at
public expense were also considevred valid obijectives, although few cases
had yvet besn decided on thess points, 0

Cases in the 1970s provided strong supporit for protestion of public
safety, and prevention of nuisances and victimization, Courts in some
cases endorsed not only these traditiconal objectives but also ragula-~
tions adopted to provsct ownars from flooding, protect flcood storage,
gqualify a community for flood insurance, reduce flood losses, pyotect
floodways until public purchase was possible, and reduce the cost of
public services, No floodplain case invalidated ragulations for failing
to promote valid obijectives; a number of caszses specifically endorsed
broad obijsctives,

Based on case law at that time, Volumes 1 and 2 gave guarded support
to floodplain regulations adopted to serve wetland protection objeo~
tives,1l This underestimated judicial response: cases in the 1970s
gave overwhalming lsgal support for wetland and other esnvironmantal
regulations. Floeodplain regulations may now be adopted, with soms
confidence, to achieve not only hazard raduction but alse wetland pro-
tection, dune protection, ccastal zong management, and erosion control,

{5} Regulations must bhe reasonable; that is, the regulatory
standards and procedures must have scome tandency tur accomplish the ragu-
latory goals such as reduction in £lood losses, If regulations are not
reasonable, they viclate due process reguirements., Volumes 1 and 2
conciuded that, in order o avold dus process problems, regulations must
be based on scund fised datazi? the degree of restriction must be raason-
ably related to the actual threat of floodinq;l3 and the restrictions
must have zume real tandency to reduce flood prc}blems.l'q

Courts in the 1970s axamined the factual base for regulations mors
carefully than in the preceding decade. Cases suggest that maps must be
reasonably accurate but need not be at very large scale, particularly
where progedures are available for refining data as individual permits

it
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ars considered. Under most enabling suthorities, regulatory agancies

may consider the cumulative impacts =f development in carrying out flood
studies and determining floodway limits. Courts in five states speci-
ically endorsed the determination of flood heights ovr floodway boundaries

or the svaluation of devalopment impacts that take into account cumula-~
tive impact of projected floodplain ox watershed development., Ragulaw
tions requiring protection to the 100-year flood lavel werxe specifically
endorsed in several cases, However, courts in several cother cases held
the denial of a pariticular permit invalid im specific circumstances due

to lack of sufficient svidence of flcoding ox exosion,

(6} Standards for agency action must not be vague or indefinite,
otherwiss regulations vicolate due process yeqguirements., Volumes 1 and 2
concluded that broad hagzard reduction standards were sufficient for
issuance of special permits and variances by local zoning boards, plan-
ning boards, and state and federal agencies,i>

In the 13701 courts sustained broad ztatutory and ordinance stan-
dards for issuance of special permits and variances when they were
challenged, However, as noted above, scome courts have found an insuf~
ficient factual basiz (of ercszsion orxr flooding, for example) to deny ox
iostify issuance of permits.,

{7) Regulations must not dizcriminats between similarly situated
landowners, otherwise regulations viclate 1l4th amendment dua process
reguirements. Yolumes 1 and 2 suggested that floodway vegu*atlons might
nead to provids egual conveyance of floodwatexs alonyg both sides of a
stream to avoid due process problems and that similarly altuated land=
owners may pe reguired to elevats to similar elevations,1? However,
volumes 1 and 2 concluded that new uses oould validly be treated differ-
ently from existing uses,?

In only & few floodplain cases were discrimination questions speci~
fically considered. HNonpe invalidated regulabtions on this ground, although
some suggested that regulations would bhe held invalld if found to be
discriminatory. <Courts strongly sndorsed equal degree of encroachment
and cumulative impact standards in floodway resivictions and guite often
focused on egquity considerxations in deciding whether regulations were a
taking of private property,

{8) Regulations must not "take" private property withauf payment
of just compensation, otherwise regulations violate 14th amend xenL and
5th Amendment regquirements ¢f due process and prohibitions against
taking, Volumes 1 and 2 concluded that floodway and coastal Eigh hazard
arga restrictions, subdivision regulations te prevent victimization, and
alevation reguirements for outar flood fringe arsas do not take property,
even where such restrictionsg ssverely affesct privats landowners, 18
However, based upon cases up to that time, Volumes 1 and 2 warned that
very strict regulation of outer fringe areas and "webland vestrictions”
might be held a taking.19

With few exceptions, in the 1970s courts upheld floodplain regula~
tions against taking challenges., Restrictions upheld included highly
restrictive regulations for outer areas as well as for flcoodway and
ccastal high hazard zones,



{3} Units of government may not, under most circumstances, increase
fleceding or flood damages to private lands, Volumes 1 and 2 concluded
that units of government ordinarily are not responsible for flood damages
resuiting from natural causes nor are they reguired Lo adopt regula-
tionsg, provide insurance, undertake flood control works, or provide
wtilities,20 However, under certain circumstances, governmant bodies
mavy be responsible for increased floocd damags on private lands undex
theories such as taking, nuisance, and trespass when the governmental
unit zonstructs, opsrates or maintains fleod control works, roads, or
other public structures or facilities.

Despite a growing trend during the 1970s to hold governments
responsible for positive actions resulting in incrsased fluood josses,
governments were not held responsible for falling to provide flcod
insurance, disaster assgistance, flood control works, or flecodplain
regulations. Several federal court decisicons rafused to hold the
Federal Insurance Administration liable for failure to broadly advertise
the National Flocd Insurance Program (NFIP)., The courts held that the
program bad been adeguately advertised., A& relatively large numbaxr of
decisions have addressed NFIP responsibility for payment of local insur-
ance claims. Most of these involved intzrpretation of the flood
insurance statutes.

A& zourt held that individual members of a city council were not
ragponsible for adepting floodplain regulaticns, Similarly, courts
denied liakility for operation of dams when damage resulted from an
extremely severe flood, Huwever, some courts have found local govern-—
ments liable for operstion and maintenance of inadequate drainage
facilities, including those constructed by a subdivider and dedicated to
the city,

In conclusion, the casses within the last descade have been, with
minor exceptions, consistent with the legal analyses and conclusions of
volumes 1 and 2, Some points have been olarified, Most impartant,
judicial suppert for fleoodplain and other rescurce management programs
has been even stronger than expected,

Cages From The 1970s

What sorts of floodplain regulations have been litigated in ths
197087 Have tha standards of the National Fleod Inscrance Frogram
{(NFIP)}~~which have bacome minimum standards for mors than 17,000 com-
munitieg-~kbeen widely contested?

o0

The NFIP standards that reguire protection of flocdway areas (where
floodwsy maps are available) so that development will not increase f£lood
heights mors than one foot, and those that reguire elevation of struc~
tures in coastal and riverine flood areas to the 100-year flood eleva~
vion have not been widely litigated, Apparently, landowners or their
attorneys have considered the chances of successful litigation remote.
Instead, many of the 55 cases brought in the last decade have addrassed
regulations mors restyrictive than those requived by the WFIP. As noted
earlier, all but six decisions sustainad the regulations and even these
endorsad the concept, disagrasing only with the denial of a particular
permit. In light of this overwhelming support, future diszapproval of
minimam NFIP standards is unlikely.




Floodway Regulations

Many shates and localities heve adopied restrictions fon floodway
areas that equal or excsed NFIP standards, which permit a one-foot
increase in the height of the 100-year fiood, Flocdways as waell as
floocdplains are wvalculated according to existing watershed conditions,
Filoodway restrictions, including some more vestrictive than those of the
NFIP, have been contested in several cases.
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In ¥rahl v, Nine Mile Cresk Watershed Distr
Supreme Court sustained a watershed district's floodway regulations that
waere intended to preserve flood storage and conveyance, The regulations
roguired that encroachments in the flocdplain not exceed 20% of the total
flondplain area.

In Young Plumbing and Heating Co. v, Towa Natural Resourges Council, 2%
the Iowa Suprems Court sustained state regulations which required removal
of a structure in a 200-foot-wide floodway where an individual structure
and £ill would have increased flood heights about .3 foot with a 1.7~
foot calculated increase, assuming equal degrses of encroachment.

In Subaru of New England, Inc. v, Board of Appeals,<3 the Massachu-~
setts Appeals Court susitained floodplain and {loodway regulations
designed to protect flood storage in the town of Canton where there was
evidence that, although the particular development would have increased
floed heights only 1/4 inch, potential cumulative iwpact might have been
significant.

In Foreman v. State Uepartment of Matural Resources,44 the Indiana
Court of Appeals sustained vestrictive floodway regulations, Calculated
flood heights took into account fuibure watershed conditions,

In Maple Leaf Investors, Inec, v, Etate Depaxtment of Ecclogy;gs the
Washington Suprams Court upheld danial of a state permit for propossd
houses in the fleoodway of the Cedar River pursuant to state regulations
that prohibited habitable structures in floodway arsas,

In Usdin v, State Department of Envirommental Proteation,‘e a New
Jersey Superior Courit upheld stats resirictions prohibiting construction
within a floodway area.

Control of Both Floodway and Fringe Areas

Courts upheld flocdplain regulations exceeding NFIP sztandards by
Lopment dn entive floodplains

in several instanoes,

The Massachusetts Supreme Court in Turnpike Reslty Co, v, Town of
pedham®’ sustained Dedham's floodplain ragulations which restricted
repeatedly {looded areas to open space usss such as “wocdland, graszsz-
iang, wetland, agricultural, horticultural; or recreational uss.”
However, landowners could apply for special exception permits. The
landowner argued that the regulations were a taking of private property
since there was testimony that the land was worth $431,000 before ragula-
tionz and $35,000 after regulations, The court disagreed,.

In pur~Bar Realty Co, v. City of Utica,?® a New York court sustained
highly restrictive regulations for a Utica floodplain conservancy area,
The regulations limdlted uses to farming and agriculture, parks, golf

2
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In 8, Kemble Fisher Realty Trust v, Board of Appeals,<4¥ a Masza~
chusatts court upheld ragulationszs that limited property to open space
consarvancy usas.

. . . . - N ¥ N . ;
Similarly, in Turner v. Counby of Del orte, Y a California court
upheld reguliations that prevented permanant dwellings In a severely
flooded area. Open space uses and seasonal camping were permitted.

pune and Beach Regulations

v,

Several cases addressed the validity of highly restrictive dune and
peach setback regulations. In Spiegle v. Borough of Beach Havan, 24 the
Superior Court of New Jersey sustained a beach setback line for an area
subject to severe storm damage and held that the line did not constitute
a taking as applied to most properties. A lower New ¥York court in Lemp
v, Town Boards< held that dune ragulations were invalid {although not a
taking) as applied to a property in an area for which a rmit had been
issued and a later attempt made to revoke i,

Intarim Hegulations

Court upheld highly restrictive regulations until flood probleams could
be more thorcughly assezsed. In Lindguist v. Omahlua Realty, Inc,.,*4 the
Zouth Dakota Supreme Court sustained restrictive regulations which pre-
vented rebulldicg in a devastated avea of Rapld City after the disastrous
1972 fiood.

Wetland Regulations

Foth federal and state courts ware asked to address a variety of
wetland regulations controlling £ill or dredging in webtlands. Federal
courts, in a long line of decisions beginning with Zabel v, Tabb,35 g~
held denial of Federal Sacticn 10 and Section 404 permitz for davelopment
in coastal wetlands. Several cases invelved denials of permits for
dredging and filling in Florida mangroves, 35 which play important hazayd
reduction roles, Bevaral decisions also addressed Federal 404 permit
raquirements for inland waters. ©One decision required Ssction 404
permits for agricultural activities in bottomland hardwoods along t
Mississippi.?’ Flood storage was noted as a reason f£or protscting thase
areas. Other decisions nheld that permits are also regquired for develop-
mant in wetlands zlong inland lakes, 38

Many state decislions alsoc addressed wetland rvegulations. Mosth
sustained restrictive regulations, particularliy in the late 1370s. Tor
example, a Maryland court in Potomac Sand and Gravel Co, v. Sovernor
of Maryland3® sustained the denial of a permit for dredging coastal
wetlands in Charles County, The Rhode Isiand Supreme Jourt in J. M, Mi
inc, v, Murphv40 sustained wetland regulations for areas definad to
include the 50-~year flocdplain, The Wisconsin Supreme Court in Just v,
Marinette Coungy,41 the most famous of the wetland decisionsz, strongly
supported state~supervised sheoreland zoning regulations adoptad by
Marinette County. These regulations placed lakeshora wetlands in con-
servancy districts. The New Hampshire Suprame Court in Sibson v, Statedd
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upheld tight ooastal wetland regulations, citing the Just cas
Graham v, Estuary Properties, Inc,,”” the Florida Supreme lourt upheld
county refusal of a permit that would have rasulied in the filling o
1,800 acres of red mangroves

LRY
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Special Permits

Mors than a dozen dacisions focused on the adeguacy of standards
for issuance of special permits or the adequacy of the factual basis for
iszuance or denial of special exceptionsg, variances, cor other special
permits, Courts onivarsally upheld the ragulatory standards as providing
Qufflglmnt guidance to regulatory boards. For example, in Dur~Bar Healty
Cary g a Naw York court upheld an ordinance which diracted the board of
adjustmenb to consider the impacts of the proposed uses on flood heights,

i

Howevey, in several decis G
boardz lacked sufficient data to justify granting or denying specific
permits. For example, in Pope v. ity of atlantadd the Georgia Suprems
court strongly endorsed a river protsction act, ingluding the standards
for evaluating permits, but held that denial of a permit for a tennds
court based on an argument of cumulative impact on runcff lacked factual
suppoert. Ono the other hand, courts in several jurisdictions found that
pemits had been invalidly granted bacause flood problems had not been
adequately considered,4

cng counrts found that local pernmitt

Subdivision Regulations and Stormwater Drainage

Several courts upheld fleood and drainage standards in subdivision
ordinances, In Brown v, City of Jolfet,47 the ITllinois Appellate Court
held that refusal to approve a plat was justified where a subdivider
failed te include adequate plans for drainage and there was evidence
that without =such provisicn the subdivision not only would have increased
drainage prohlems in surrounding areas but also would have besn subjact
to them itself. The court noted that “the storm water prmblﬁm whiich
would be created in this case would be uniguely attributable to plain-

tiff's subdividing and development 48

In Hamlin v. Matarazzo,%® the Superiocr Court of Haw Jersey held
that in giving tentative approval to a subdivision for 43 homes on a 28~
acre tract of undesveloped farmland, a planning board had improperly
failed to conzmider effacts of dralnage and flooding. Drainage from the
tract flowed cnto plaintifi’s land. & profezsional engineer tastified
that construction of the 43 homes would reduce stoxmwatar sbsorption by
&0% to 70%, substantially increasing srosion,

- | ~ . \ ) 5 . N .
in Metyopolitan St, Louls Sewer District v, Sykan, ™ the Missouri

Suprame Court upheld sawer district regulations reguiring construction
of drainage facilities in subdivisions and crdered both zonstruction of
the facilities and payment <f damages for failure to install facilities
agreed to by the subdivider.

Howevey, in Hessler v, Town of Shelter Island Planninyg Board,Sl a
New York court held that refusal to approve a subdivision subject to
flooding was invalid becauss the subdivider was willing to £ill the area
Lo protect against flooding as required by the planning board, and
because the planning board's ultsrior gosl was to preseyve the entire
ares for recreational use. However, the court cunceded that the sub-
divider might ke required either to provide recreastion arsas on the site
or to pay the town for park purposes,
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pagulaticns in Anticipation of dcguizition

Floodplain requlationg were guite often adopted for areas that ware
later to be publicly acquired for flood aowtrol, parks, oy other public

purposes. <Courts sustained such regulations where the principal ggjac-
tive was to prevent flood damages, not ko reduse property values.? ®

Judicial Response to Zpecific Challenges

4 variety of specific legal challenges werse posed to floodplain
regulations in the cases discussed above.

sdeguacy of Enabling aduthority

In a few vases, landownsrs challengad the basic power of a local
governmant to adopt floodplain regulatxons. Despite adoption of ragula-
tions by 17,000 communities betwesn 1969 and 1980, no court invalidated
regulations on the grounds of inadeguate basic enabling aurthority:
courts found sufficient powers in _all cases where the issue was ralsed,
For example, in Turnpike Real.ty,f"3 the Massavhusetts Suprawme Court held
that adeoptiosn of a floodplain zoning ordinance waz valid pursuant to a
Masgsachusetts statube authorizing towns to adopt zoning providing “"that
lands deemed sukiject to seasonal or pericdic flooding shall not bs used

or rvesidence oy other purpesss in such a manner as to endanger the
neaith or safety of the occupants thereof, *534  The court notad that,
even before the endbilng act had been amended to include spesific
veferance to flnod, “we believe thal a municipality could wvalidly have
enacted a flocdplain soning bylaw under the geansral grant of auvthority

¢« o o {to promoete the healih, safety, convenience, moarals, or welfare},
and for the reasons . . . (to secure safery from fire, panic, and other
danqers)o"55 A oconcurring opinicn of the Oklaboma Supreme Court simi-
larly concluded that municipalities had sufficient power to adopt filood-
plain zoning under a broad zoning znabling act, 7%

The Colorado Supreme Court held that a county had sufficient power
to adopt floodplain and mineral conssrvation zones undey a broad enabling
statute,®? The Washington Supreme Court held that a statuite authorizing
a state agency to regulate flood hazavd arsas was suffiuimntly broad to
justify denial of permiits for residences in flocdways,” 58 ¢he South

Dakora Supreme Court held thait Rapid City was exercising a valid use of
police powers when it adopted regulations prohibiting issuance of build-
ing permits for an area devastated by the June 1%, 1972 flood, until a
planning study was complete, 39

[ 92}

Courts in several jurisdicitions held that the powers of special
districts were suhf;clenrly broad to authorize adoption of floodplain

regulations., In i trsp@l;tan 5t, Louis Sewer District®Y the Missouri
Supreme Court Uyheld sewer district regulations reguiring construction

of drainage facilities in oubdivisions. The regulations had been adopted
pursuant to a breoad grant of powers to deal with sswage. Similarly, in
ranl, the Minnesota Supreme Court upheld the flondplain ¢ p-xnuvhme

and elevation regulrements of the watershed district since the dlgtrlct
had a gsneral grant of power to deal with problems of water use.

In County of Ramsey v, Stevens,®? the Minnesota court went beyond a

mere affirmation of local powers when it sustained a lower court decision
ordering a local vommunity {(Lilydale} to adopt regulations, A special
statute required that communitisszs designated by the ﬁﬁnn ta Departpent
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of MNatural Resoux adopt reguiations to gualify for thse NPIFP, but
Lilydale had failed to comply with this atatute.

In Hamlin,®3 the New Jsrsey Supreme Court held that not coly ware
local subdivision review powers sufficiently broad to reguire drainage
facilities, bub also they imposzed an affirmative dubty upon the local
planning board to consider flooding. The couvrt held that a planning
board had impro )crly La*lad to consider effects of drainage and flooding
when it gave tentative approval to a subdivision for 43 homes on a d8-
acre tract of unuaveloped fFarmiand and ordered the board to do so.

The Need to Folliow Statutory Procedures

In a few cases, landowners argued ithat state or local regulations
had nobt been adopted or administerad in a manner consistant with statu~
tory procedures. Several cases held reguistiocns partially or wholly
invalid where adoption procedures were not followed., In Jefferson County
V. Johnsmn,64 the Alabama BSupreme CJourt held that a county building code
and a county resolution adopted to gualify for the NFIP ware not suf-
ficiant in themselves to authorizge the county enginser to deny a permit
for construction in a floodway area: a mors formal zoning regulation was
needed. In Morland Development To. v, City of Tulsa,65 the Oklahonma
Sypreme Court held that floodplain zoning adepted as an amendment to
other goning was invalid hecause it was adophted without notifying land~
owners in writing as the zoning enabling act reguired for zoning amendw
ments, In A, H, Smith Sand and Sravel Co, v, Depavtment of Natural
Ppsou;ggﬁfeb the Maryiapd Court of Appeals strongly endorsed the concept
of state flocdplain regulations, but held that the regulations in this

casze had been basad leTOﬂQll on data that assumed future "daveloped”
watershad conditions, The statute required consideration only of existing
conditions. ©Phe court did not invalidate the x¢ g];dflj 18, bub it did
require a vacalculation of flood elavations. Later the state statute

was changed to explicitly psrmit the con wldera;*on of future watershed
conditions.

The Minnesota court in County of Ramsey67 parmltted minor ixvegu~
larities in statutory procedures. The court held that regulations
adopted by the city of Lilydale to gqualify for £lood insurance, wuwier an
order of a lower court toe adopt such regolations within 72 hours, were
valid despite the failure of ithe city to provide public notice of the
regulations as ragulred by state zoning laws. The regulations were
adopted while rising waters threatened to flocd the area. 'The court
noted that statuborxy notice and hearing procedures would have been so0
time-consuming that the flood would have occurred before the regulations
ware adopted negating, in part, the reason for their adoption. The couxt
stated that failurs to comply with statutory procedures could only be
justified in emergsncy circumstances., In addition; tha court found no
real depnial of due procass since the landowney contesting the regulations
was in fact aware of their impending adoption,

Validity of Interim Regulationg

In several cases, landowners challenged interim regulations as not
ing been apec*flca**y authorized or adopted pursuant to statutory
rocedures.  Intarim regulations are specifically auvthorized only in
ome of the states. There has been some guestion, therefore, whefher
such regulations exceed the scope of ilucal powers or fail to follow
prescribed procedures,. As noted above, an Alasbama court held that &

-2
2N



rasulution intended as an intsrim regulation was not a valid hasis for
denying a building perwmit. Couris in three other decisi
more formal interim floodplain regulations.

In Cappture Realty Corp, 68 the Superior Court of Waw Jersey upheld
a moratorium for coenstruction on flocd~prone lands until a flood control
plan could be prepared, The moratorium had been adoptzd in Cctober 1971
and éxtended for yearly periods untlil November 1974, All statulory
procedures had been followed in adopting the oxidinance. Under the fexms
wf the ordinance, special permits could be btained, providing construc-
tion did oot generate any additional surfacs runcff, An sxception had
been denied in the case,

Ix Q;ndquisﬁ?g the South Dakota Supreme Court held that adoption of
a resclution by the City Council of Rapid City was a valid axercise of
pollice powers. After the devastating floocd of Juns 13, 1972, ths
resolution prohibited issuance of building permiits for one block on
either side of Rapid Creek until a study was completed by the plavoing
commission. The resclution and subsaguent "notioe of intent o acquire”
issued by the city in Septembar 1374 did not take propsrty under eminent
domain., The court chgerved;:

This appears to ba a legltimats government interesh whan we
consider the situation at the time the resclution was adopted,
that is s widespread destruction and a nesd for some emergency
action.

Again, all procedures for adoption of & resolution had apparently been

2

In Beckendorff v, Harrisz~Galveston Coastal Subsidsnce District,’t
the Texas Supremée Court upheld the issvance of temporary groundwatey
withdrawal permits for an area 1h;rrt to subsidence~induced coastal
flooding until a comprehensive plan could be prepaved.

Courts have widely upheld interim rescuroe nmanagement vagulations
in analogous contexts whers statutory procedures ware followed, The
include interim regulations adopted pursuant to the Californis! 72 and
North Carolina’s Coastal Zone Management Acts and interim wetland REO-
fQCciu azuxaflbns adopted undey the New York Coastal Wetlands Protec-
rion Act.

Jalidity of State Floodplain REegulations

A1l dacisions have upheld contested ztate {loodplain regulations as
within the scope of statctory powers. The sufficiency of state

oadway

statutes was sustained by courts in Io 3,77 Waghington, /6 Indiapa,’’ and

New Jersay,78 fhe Maryland Couri of appeals in A. H., Smith Sand and

Gravel Co.’? held that the state had suofficient power Lo adopt state
wodplain regulations pursuant to a broad pollution control statute,

ES
‘.
S8

In State v. Crown Zellerbach "orp,,QO a Washington court upheld the
power of a state agency to attach conditicons to permiis for structures

in streams in order to ensure compliance wi t pollution control standards
within three vears,

Several courts sustalined state or state~supervised local regulatiocns
ainst claims that they violated local home rule powers. In Poga.al
the Gaorgia Suprame Court held that the Metropoelitan River ¥Frotection
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rot was valid and did not violate local home ruls powers or constitute
state zoning. The act required permits for developmant in tha stream

corridor {all land within 2,000 feeb of the stream] and the 50~year
ficodplain te protect the flow of flood waters and prevent «rcsion,
siltation, and waber pollution. The court held that floeding was &
matter of statewide concern. Similarly, lowal home rule arguments were

-~

rejected in the Washington and Indiana f{leoodway cases.

Courts unanimeously upheld other typss of state regource management
regulations againsi local home rule arguments incliuding the Oragon State
Wiid and Scenic River Act,az which reguires state permits for uses
within the river cerridor; the Minnesota State Wild and Swanic River
rck™” and state standards adopted for local regulation; the Talifornia
coastal Zone Management Act,®4 which requivres permits from regional
councils; the Naw Jersey®® and North Cax -01inat® Ccoastal Zoge Management
Actsg and New York's regulations for its adirondack Ealk.87 The reasoni
was similar in each case; the matter was of move than local concern.
In addition to these cases, a New York court sustalned county wetland
regulations adopted pursuamt to a statute that authorxissad the county to
act if towns faillsd to paszs appropriats ordinances. ™ A town argued
that oounty regulations for a town without controls violated home rule
powers. This arguument was rejected, again based on the rationale that
watland protsction was of more than local nCern.,

Adeguacy of Regulatorny Objectives

e Sl

Landowners challenged the validity =f floodplain management obje
in a few cases, During the decade, courts endorsed six major flood loss
raduction goals

{1} Freventing increases in flood hsighis and d&mages‘ Courts in

regulations dagigned to protect flood flow capacity and prevanf iand~
ownars from increasing flood heights or velocities on other lands,
Several of these casss specifically endorsed the gonsideration in the
regulations of comulative impacts and future development.

{2} Protecting flood storage. The Suprame Court of Minnesota
sustained watershed district regulations designad to protect flood
storage.9? Similarly, & Massachusetts court sustained regulations to
protect storage alonyg the Neponset River, aven where theare was evidaence
that a proposed use would have raised flood heights only 1/4 inch, %% on
the other hand, an Illineisz court held that certain storage restricitions
that prevented all private use of lands were unreasconable, although it
generally endorsed the storage concept,95

{3) YProtecting buyers from victimization caused by zubdivigion

and sale of flood-prone lands. ITllinois,- > Missouri,?’ and New Jersey®
conlYts sustained subdivision rﬁgula“xon requArlng storm sewers. The New
Jersey court determined that a planning beard's decision to approve &
plat without taking into account possil le proklems . wlth drainage was
invalid since congideration of drainage was an affimmative 1ttv‘99

‘JJ
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;7 Protecting landowners from flood losses due to thely own use

the flosdplain., In Turnpike Realty,iUYV the Massachusatts Supreme
ourit endorsed as basic policy "the proteciion of individuals who might
choose, despite the [lood dangers, to develop or cecocupy land on a £1i00d-
plain. #10l n wew York court mited and gquotad this lanyuage and held

v}g

&



that "{i]t is beyvond gquestion that these objectives which correspond
wlusely Lo the stated purposes of present ordinance, may be ths subject
of a lagitimate exercise of the police power. . .7iUd

{8} Protectiny and promoting the gensral welfare, including reduc-
tion in public flood-related expensas. The Massachusetts court in Turnpiks
also strongly endorsed the reduction in public costs,. Tt stated that a
principal objective for floodplain regulations was "the proteciion of
the entire community from individual choices of land use which reguive

subsequant public expenditure
A Mew York court also endorse

. -
s for public works and disaster relisf. « 103
:d this goal and language.104

Discrimination

Courts wunsidered arguments that regulations discriminated betwsen
similarly situated landowners in several cases. In Beckendorfiild 4
Texas court held that interim regulations controlling the withdrawal of
ground water to prevent subsidence and flooding were valid and nondig-~
criminatory despite thelr application to only twe gountiles. The appel~
lant argued that all landowners who might contribute to the problem
should bhe regulated. Noting the raqulaficns could be expasded in the
future to othar areas, the court held that “the legislature may implemsnt
their programs step by step, adopting regulaticons thait only partially
amelicorate a perceived evil and deferring complete elimination of the
evil to future regulations.*106  onis ruling gives support to ﬁommunity
&nd l al efforts to map and ragulate the most seriously threstened

“ ard aveas first and provide for the gradual lncluwiun of other
arsas over time., Regulatory approachss addressing some but not all areas
have also been sustained for regulations applying to coastal but not
inland wetlandslU? and wetlands in a particular coastal avea but not

anothear.-‘g8

Reasonableness of Requlations

In many cases, courts considersd the reasonablensss of regulations,
that is, whether the regulatory standards had some razazonable tendency
to accomplish the regulabory goals.,

Fragquency of flooding. What frequency of flooding should be used

to determinag flocdways or flood fringe elevations? What degree of

restriction is justified for particular flood freguencies? The "fras-
quancy” question has not been widely litigated, although courts have
sustained regulations for particular frequencies of fleooding in ssveral
vases. The Washington Supreme Court sustained encroachment vestyicticns
for an areaz identified by the Corps of Engineers and the state as the
1a0-~yvear floodw&yoieg Similar restrictions were sustained for 100-yeax
floodway arsas in Indianalt? and Iowa.lll The Maryland Supreme Court
sustained state vegulations for the 50»vear floodplain.'}“'2 The Rhode
Isifand Suprame Court sustained state permit reguirements for activities
in wetlands, definsd to includs the J0~yadr flocdplain.;

E
3

-

Courts sustained restrictive controls based on historic flood data
in a nuaber of cases, although no freguency was assigned to the flooding
In Terner,t4 a california court sustained opan space zoning for an area
devastated by flooding in 1862 and which had been flonded four tiwes
sinece 1336. In Turnpike Realty,llJ the Massachusetts Supreme Court
sustained open space regulations for an area which had been flnoded at
least three timss zince 1536, A& New York court upheld a floodplain
zoning ordinance which required that the "elevation of the lowest floor
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vo he used for any dwelling in any residential structure shall
be egqual to or higher than the elevation of tha high watsr level as
detsrmined by the enforcement officer in accordancs with previous flood
records,” in Wolfram v, Abbey,i1® The court Ecund t‘~t the rmfmren e in
rhe ordinance to "pweviouz flood records®il? was fficiantly spsc
since flood records for the subject aves had hnmL fficially cowmgpiled by
the Corps of Engineers and the town board had aﬂoy 31 these as part of

the town's official floodplain plan.

ifie

‘C

From these cases 1t is clear that courts are willing to sustaln
highly restrictive regulations for frequently flooded areas. Quantifisd
sstimates of flooding are desirable bulb not essential.

1

reoyracy of mappiong. In one case, a W¢CJlga1 ourt of appeals he
that floodplain *qulaflons ware invaiid because they were applied to an
area where “"there waz no evidsnce of flooding. w118 But this is the only
case thabt invalidated a floodplain regulation cutright for lack of data
and the court 4id so apparently becasuse the regulation was applied to an
rea without any historical or theoretical evidance of flocding.

On the other hand, the Towa Supreme Court upheld a state flocdplain
parmit requirsment for a property where thers were no maps but thers was
evidence of flooding. 119  the Iowa statute reguired that landowners
seek state permita for structures ox Dﬁstructions in the flondplain but
did oot ragquire state floodplain mapping A landowner in this case
claimed that he should not have boen Ieft to his own devices to determdins
whether he was in the floodplain. The court disagreed, noting that
since *n@ landowner had constructed a levee at the site he must have
suspectad or known he was in the floodplain,

Map scale apparently has not been litigated, bgt the issue of minor
inacguracies has been raized., In Turnpike Rea ALV,‘Z the Massachusetts
prame Court upheld the sufficiency of Dedham's floodplain zoning map
incorrectly included in the floodplain two knolls with a combined

,..

antial
looding
jood levels

area of 3.4 acres, However, for otherxr arsas, ithers was subst
evidence of flooding, including photographs and exhibits of £
from 13954 and 1967 and testimony of an expert hydrologist r
sad baen reached in 1936, 1938, 1955, and 1968, 7The court held that
clusion of the knolls was "inadvertent.”1?} ohis minor inac aracy did
not invalidate the regulation since the ownsr could sezk a special
permit for such areas undsr ordinance provisions allewing a lasdownsr to
demonstrate that a particular area was not subject to [looding.

In Just, 122 4 wizconsin court upheld a procedore for remedying map
ingceuracies through field inspections and the applicaition of writtan
criteria to the watlands in guestion.

Several courits have sustained suspensions of communities from the
NEIF bhecayse of faillure to a&opL adesguate regulations, despite community
arsguments thai because of wap inacouracies they should not be requived

to adopt them. In Roberts v, Secratary, Department o«f Housing and Urban
Develogmant,123 a8 faderal district court granted summary judgment for
FIa, sustaining flood boundary maps and subszequent regulations based on
them. %The floodway and floodplain areas had been mapped according to
presant and historical conditions rather than conditvions expested to
exist after completion of a flood control project and ather public
works. The community argued that future 'onJatlo“P should be considered,




In & second cass, Town of Falmouth v, Hunter, 124 5 federal district
courk similarly ruled that rd]moufn, Massachusetts could be zuspended
from participation in the fleod insurance program, The town claimed
that coastal maps included in ths flood insurance study were inacourate,

Falmouth had entered the amergency program in 1971, The Corps of Enginesrs
completed the flocd insurancs study in 1972 and the town enterad the
regular program in 1973, In 1974 the town appealed the flood insuranos
study, claiming that boundaries wers arbitrary and unsupportad by sound
data and scilentific principles. FIA conueded some errors, made modifi-
cationg, and issued revised elevations in 197%., dNew elevations went
into effect in April 1976, The town proposed an alternative method for
determining slevations and reguested szix months to carry ocut studies
applying the new approach. FIA rejected this proposal and began action
to suzpend the town's participation in the NFIP, The town initiated a
sult Lo prgvent suspansion. The oourt sustained the suspension, reasonw
ing that the community could adopt the reguired regulations while it was
carrying out its own studies,

Standards for floodway areas, In several decizions courts sus—
tained criteria wused for defining floodway areas, In Young Plumbing and
=

. o~ ~ - [ 5 N
Heating Lo,,l‘J tha Iowa Supreme Court upheld the Iowa Natural Resouroes

Council's denial of a parmit for a condoninium within a 100-ysar floodway
which was 200 feet wide. The condominium would have increased flocding
By 0.3 of a foot, but the cumulative impact {assuming an equal degras of
encroachment) would have been 1.7 feet, The courit ordsred that the
puilding be removed, dsspite arguments by the landowner that he should
be allowed to channel ithe stream to provide compensatory increasss in
flow capacity.

In Krahl,lgg the Minnesota Supreme Court sustained a water dig-
trict's regulaticns based on a concept of floodway delineation which
involved permitting encroachments to extend "approzimately 203% of the
distance between ithe flpod zone contour and the creek channel.”

= 27 N .

In Suharu of Hew England,l*’ a Massachusstits court sustained the
town's highly restrictive Floodplain regulations which were designed to
protect natural valley storage of the MNeponset River., The court sus-

ns de

tained the regulatio despite evidence that the proposed development
would raise floed heights only 1/4 inch.

Comulative impacts. Sseveral courts sustained astate and lowsal
consideration of the "cumulative ilmpact® of ﬂe» elopment in evaluating
davelopment proposals or determining encroachment lines. In the fouﬂg L28
decision the Iowa Supreme Jourt sustained consideration of cumulative
impacts. The Genrgia Suprems Court in Pops ,129 endorsed consideration
uf cumulative impacts sven tnough the oa** found insufficient avidence
of cumulative impact in this lostance. In Svharu of New England, 130 4
Massachusetts ocourt, in uyhmld;ng restrictions, strongly endorsed a
cumulative impact argument., In Beckendorff,i3l the Texas Supreme (ourt
held that reﬂulation of individual groundwater extractions to prevent
cumulative subsidence and flooding effects was justified. Tt noted:

An individual’s action may be lawfully regulated whan it
operates in concert with others' actions to produce an effect,

even though the individual action of itself would be incapable
of achieving the sffect,132
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Despites judicial “pnrawa for congsideration of cumulative lmpacts,
several couvts held that in specific factual situationsz, evidence of
cumulative impacts was insvtflc Lenit £o Justify withholding a permit,
These includm 2 Massachusetts coastal wetlands caset3d in which it was
that filling would have detrimental impact on flocding and erosion
i ‘dinge was provided toe support thiz conclusion; Poae,l34 in
ized testimony on the impact of impervious surface was held
to justify denisl of a permit for a tennis court; and a New
case in which the court held thait a 2~acre minimum lot size
hout the town to reduce runoff and increase infiltration was not
iad by the avidence, 33

Consideration of Present Versus Future Conditions. Several courts
iered the sufficiency of flood maps based on existing versus projected
watershed conditions.

In &. H. Smith Sand and Gravel Co,t36 3 Maryland court sustalned state
odplain regulations, but held that flood maps were to be based on
existing rather than fulture watershed conditions and ordersd thne modifica-
tion of flood boundasries. The enabling statute veguired that existing
conditions be considered. The Maryland legislature latar ame \dnl the
statute to authorize mapping based on future watershed conditions,

As noted above, a federal district court in Rob sustained the
Su spenslon of a community from the NFIP for failuvre to adopt "regular
program” regulations, despite a claim by the community that the flood maps
waere inadeguate. This cass sustained federal mapping of floodplains
based on exishting conditions. However, the court might alsc have sus-~
tained maps based upon future conditions had FIA taken this approach.

In Young Plumbing and Heating o, ., 138 43 zcussed above, the Iowa
Supraeme Court strongly endorsed efforts of the Iowa Natural Resouroes
Council to take into account anticipated future development in determin-
ing encrocachment limits, Wiith regard to the argument that damages to
adiacent landowners were “"anticipatory,® the court held that the Council
had properly looked to the future:

One function of the Council iz to facilitate flood contrel
through planming. . . . Part of this function inveolvas pro-
jecting the cucurrence of floods. In this zer the actions

cf ths Couvnil ave always anticipatory as to floods, the

aeffect of channel modifications on adjacent lands, and future
developmant on adjacent lands. Regardless of whether like
construction or development were to be undertaksn on the oppo-
site bank, the proposed construcition and the accompanyiog
channel modifications will reduce the number of potsntial uses
and the corresponding value of ths adjacent land due to
increased susceptiblliity to flooding. The effact on adiacent
lands being a wonsideration mandated by the legislature, and
planning being a delegated funct zon of the Council, the anti~
cipatory nature of tha Council’s findings dossz not work against
thaeir re auundblcne«m,*33

o]

Similarly, in Popel4l it was held that under the Gaorgia Rivey Protection
hot, the metropolitan council could take into account future conditions.

Judicial review of reasonablanegs, Courts deferred to legislative
or agency determinations on factual mattersidl if there wag any evidencs
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to support them. Judicisl deference to agency fact-finding is due in
part to courts’ reluctance to act as experts and in part to their endorse-
ment of the separation of judicial, legislative, and executive powers.

142

Towa's Youngs decision vepresents the most common judicial

p““ ach for review of faderal, state, and local agency decisions,
including data gathering and analysis and the selection of data-gathering
mnd analysis techniques. Here ths court T that an agency dscision
will be reversed only where it is "unsupported by substantial evidence in

the record made before the agency when the record is viewed as a whole,® 43

{emphasis added}. The court applied the following standard of review to
determine whether there was substantial evidance:

Evidance is subsztantial whan a reasonable mind would cept it
as adsguate to reach & conclusion . . [T]hn entire ecoxi

must be considered in determining whether the challanged
finding has zufficient support. Nonethsless, the possibility

cf drawing two inconsistent conclusions from the avidence does
not pravent an adwministrative agency's findings from being
supported by substantial evidence . . . JLad

Finding a basis for the Iowa Natural Resocurces Council's conclusions in
the record and strassing the impacr of the proposed use on adjacent
lands, the court upheld the Counci The court further noted:

The conclusion of the Council is further supported ky the
daference with which a reviewing court should appreach agsnoy
action dve to the Council's particular expertise . . . . Still
a court reviewing aqency aCthﬁ must sorutinize the whole
recorxd to evaluate any allegad statutory grounds for
invalidation, +43

i *"

Judicial support for decision making by special agancies or kwoards

) . AQ
sceurred in many cases. 146 Calif ozw1a147 and Massachusettsl?® courts
gave payticular deference to logal decision making,

However, as noted ahove, saversal courts held that agency decisions
in specific contexts were not based on sufficient data.43  1In reguiring
the upgrading of flood maps after new flcood data became available, ths
Maryland court noted that “[tﬁhe conclusion reach»q by an adminisitirative
agency, with all of its expertise, can be no more zound than the factual
basis upon which it rests,"150

Special Exceptions and Varlances

Courts widely sustained special perxmit apprcaches, which were often
4 felie ) N ~ N
applied to floodways or river corridors R Poge,13° the Gecrgia

Supreme Court upheld the M:tcholitau }lJ - Protastion Act's requirement
that permits be sought for development within 2,000 fzat of streams.
This act wmore spacifically provided that uses within 150 feet of the
river and the S0~year floodplain were restrictad to those “not harmful
to the water and land rssources of ths stream corvisdor . . Lwnich do
not | significantly impede the natural flow of fiood wa*rrs, and {which ]
will not result in signlficant land erosion, stresam bank erasion,
siltation or water pullutlon,"1?3 srading and vagetation clearance
pernits wars required; cut and £ill operations that would alter the
natural flow of waters wers prohibited; and only 20% of the floodplain
could be covered with impervious surfaces.,
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Several courts deemed that the potantial for issuance of a special
pexmit was significant in deciding whether regulations wesre a taking of
private property. These decisionsz included a landmark Wisoonsin wetland
protection decision, 5 a Washington Supreme Tourt decision sustaining
encroachment regulationslSS and a Massachusettsz Suprems Courit dexrision

N . - . ; s - " s . LR
supperting the validity of looal restrictions for a floodplain area.+o®

Courts sustained the adeguacy of standards for specisl parmits in
all cases addrsazing the issue., In Dur-Bar Realty Co,157 3 Wew York
court held valid an ordinance that permitted no floodplain uses by zight
and required a lowval boasrd to evaluate proposed uses to determine their
impact on £lood heights and safety from flooding,

In Wolfram,t38 4 New York court upheld a floodplain zoning srdinance
that authorized the goning administrator to detsrmine flood hazard areas
with data from the Corps. Special permits were to be obtained from thas
zoning board of appeals, which was also authorized to requirs “Talny
other controls or restrictions which are deemed necessary to minimize o¥
eliminate damags to buildings and structures from f£lood waters, "159

Data pase fox permit approval oy denial. Several courts held that
permits were invalidly denied in particular circumstances because of an
insufficient factual basis for such denial., In MacGibbon v. Board of
appeals, +60 the Massachusetts Supreme Court held thai a permit for fill
in a coastal wetland had been invalidly dsnied on flcoding and erosicn
grounds, both because thare was lack of evidence of zuch problams and
because adegquate measures could be btakan to deal with flooding and
grosion,

oo R 12}

In Pope,l6l denial of a permit for a tennis oourt based on an
argument of cumulative effect on flooding was not supported by suf-
ficisnt evidence. The landowner introduced evidence f£rum the director
of Atlanta’s Bureau of Buildings that construction of the tennis court
wiould not significantly affect the river, The only rebuttal was testi-
mony of an environmental planner with the Atlants Regional Commission
who had never inspected ths proposed construction site.

Several courts upheld the denial of variances for floodplain arsas.
In Kraiser v, Zoning Hearing Board,+92 a Pannsylvania court sustained
denial of a variance for a residential duplex in a floodplain conser-
vation area. The court noted that, based on engineeving testimony, “it
can ha properly concluded that building on the flocdplain would increase
flood height and conceivably increase the hazard to the inhabitants of
other buildings both on and away from the zoned areas,*163

The court also noted, "Kraiser's puzzlement is understandable. If
he complies with the permitted conditional uses under the Floodplain
Ordinance he finds himself for all practical purposes stuck with a
ugeless property. Buat in the isterssts of all the residents, he must
suffer alongégith other property owners who arve lLikewise affected by the
ordinance,.”” "

Similarly, in National Merritt, Inc., v, Weistl®d the New York Court
of Appeals held that a zoning board of adjustment properly denied a
property ownex's reguest for an area vaviance for a 19 3/4~acre parcel
to be uzed as a shopping center, The decizion was due in part to a
finding that the shopping center would create flooding and drainags
problems for the area, The court noted:
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snsiderable avidence, alsoc unrebutted, wasz introduced to
demonstyate that the leveling of the property and its con-
version ints an area almest complietely coversd by structures
and asphalt pavement would result in severe flooding and
drainage problems . . . . Both the United States Department of
Agriculture and the Westchester County Seil and Conservation
Service advised the partiss that petitioner’s plang {did not
adeguately provids for the control of storm water and erosion.

166

&

In contrast, one court held that a variance for a liquid propane gas
tank was acceptable in a wetland area subject to {lowiing whers there
wasz no evidence of adverss 1mpac:s,1°7

In Green’s Bottom Sportsmen, Inc, v, St. Charles County Board
of adjustment,t®® g Missouri court held that a zoning board of adjust~
ment could ravoke a permit that was incorrectly issued by a zoning
commizsion, The permit was for a gun club on a 4%-acre tract ¢f flood-
plain near the Missocuri River wheare county floodplain regulations did
not permit such uses, HNearby landowners appsaled the permii to the
board several months after the commission issued it. Prior to this thaey
had bazen unawars of the club,

The Taking Issue

In 36 of the 55 floodplain regulation cases in the last decade; a
“raking” was one 2f the issues addressed, The courts in 234 of these
cagses hald that thers had been no taking. & taking was found in each of
two cases where the regulations ware subject o other dsficiencies such
as inadequate data.19% pBoth were lower courit deciszions; in ea ch, the
counrt endorsed tha general concapt of regulations yet disapproved of
them as applied to the specific property in guestion, This resounding
support for floodplain, wetland, coastal zone, and other regulations
against claims of taking may explain why courts now focus more closely
on the reasonableness issue and other aspeots of regulations and why
Ytaking® is now rarely the major iszsue,

.8, Supreme Court Cases, During the 1%70s the U.3,. Supreme Court
considerad the taking lssue in zoning cases for the first time =mince the
1920s. One case involved regulations for a flood area although the
court did not make a decision on the merits., Because U.8. Supreme Court
decizienv are important to all lower courts, its treatment of the taking
issue will be examined,

¢

In the first of these cases, Penn Central Transportation Co, ¥, City
of New York, 70 the Court upheld New York City's Landmarks Preseyvation
Law to protsct landmarks and neighborhoods. Thisg law, combined with
applicable zuoning ordinances, permittsd that individual structures be
deb;gnzteu as "landmarks” and the blocks oontaining the structurss as

*sites". Jwners of designated structures wers required to keep exterior
fmatures in good repalr, Exterioy altsrations regquire approval by a

commission, Accompanying zoning bylaws permitted owners of designated
buildings to transfer developmant rights ko other lots on the blook.

In analyzing the law, the Court noted that "this Court, gulie
simply, has bsen unable to develop any szet formula for determining when
justice and falrness reguire that economic injuries caused by public
action be compenzated by governmant, rather than remain dizproportion-~

ately concentrated on a few persons.”l7l the Court analyzed the public
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need for the law and the saveriity of the impact on Pann Central, ithe
landownar, It found that Penn Central had not been unfairly burdensd by
the regulations, which affected all landmarked property. The Court
concluded that Penn Central had a reasonabls return on iis investment in
light of the uzss now being made of the structure and szimilar uses in the
area owned by Penn Central. BaAlthough the Court did not consider the
constitutionality of the development rights scheme per ==, it notad that
the rights “were valuable®* and szerved to mitigats the impact of the
ragulations.

, e c e 172 - ;
In a second c¢ase, Aging v, City of Piburon,*+’< the Jourt generally

sustained "resldential planned developmant and opsn space” zoping ragula-
tions for a section of Tiburon, California. ©he regulations had been
adoptad pursuant to a state law that reguived California communities to
prepare & plan governing both land use and development of open space.

The contested regulations were designed to discourage the "prematurs and
unnecessary conversion of open-space land to urban uses,” Gne of the
ordinance’s objectives was to prevent premature conversion of open

space, "thersby protecting against the resultant adverse lmpacts such as
. » » disturbance of the ecology and the enviromnent, hazards related to

gealegy, fire and flood, . ., 73 phe court did not extensively discuss
the taking lssue since the landowner had not applisd for a permit undex

the ordinance, but had rather attacked the general validity of the
regqulations, The Court strongly endorsed the regulatory oblectives--ito
disconrage premature convergion of opan space, It held that the land-
owney had not shown thai he was deprived of economic use of his land,

acecrue toe the landowner and that this was relevant to a consideration of
taking, the Court noted:

Appellants therefore will share with other owners the benefits
and burdens of the city's exercize of police powar., In
assassing the falrness of the zoning ordinance, those benefits
must be considared along with anyléiminuhion in market value
that the appellants might suffer.,’

The Court here, as in Penn Central, did not concentrate on the diminution
in value caused by the regulations but on whather some value remained
for the entire parcel of land,

In a thizd decision, San Diego Gas and Blecixig Co, v, City of
San Diego,175 the Supreme Courik dismissed an appeal by a utility company
which claimed that “"downzoning®” of a 2Zl4-acre tract {soms of it flood-
plain} by the city of San Diego was a taking by inverse condemnation.
The Court dismissed the appeal bacause a final judgment had not been
made in the case sinus further proceedings were contemplated at the
trial court level. DNevertheless, Justice Brennan filed a vigorous
dissent joined by Justices Stewart, Marshall, and Fowell,

The decision is of interest despite dismissal of the appeal because
the strong dissent indicates a potential willingness on the part of the
Court to review state and logal land use regulation cases ag viclative
of 5th Zmendment as well as l4th Znmendment guarantess, Howesver, it is to
be noted that regulations were apparently baing used to lower land
values prior to acguisition--a traditionally invalid use of polizs
POWars.

22



The appellant in the case had acguived 214 acres of marshy flood-
plain land in 1966 when it was zoned for industrial and agricultural
uses, In 18973, San Disggo downzoned a portion of the land from industrial
to agricultural and increased the minimum lot sizes. The «ity also
incorporated the land into an open space plan and designated it fox
motential acguisition., The appellant filed suit, claiming damages of
$6,150,000 in inverse condemnation, and seeking mandamus and declaratory
relief as well. The trial court granted judgment for the appellant. The
California Court of appsals affirmed, holding, in part, that the purpose of
the downzoning was to lower propevity values, The California Supreme
Court granted the city's petition for hearing but transferred the case
ta the Court of Appeals for rehearing in light of the intervening Agins
decision. Therz, the California Supreme Court bad held that an owner
deprived of substantially all beneficial use of the land by zoning
ragulation is not entitled to an award of damages in inverse condemna=~
tion, but only to invalidation of the regulation in an action for man-
damus or daclaratory velief, The Califcrnia Supreme Court denied furthex
revisew and the matter was appealad to the U.S. Supreme (ourt.

5
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Justice Blackmun, speaking for the majority of the Suprems Court,

dismissed the appeal because the lower court’s decision was not final,

hut he warned that “we are frank to say that the faderal oconstitutional
aspects of that [Lhe ianlnq] issus are not to be cast aside

lightly. . Lel7 Justice Brennan, in his dissent, argued that the
decision by the California Court of Appeals holding that & state regula-
tion could not be a taking under fedevxal law was a final judgment on
thisz matter, subject to Supreme Court review, He argued further that
the Court of Appseals had appl‘ed a misinterpretation of federal law and
that "once a court finds a police powsr regulation has sffected a *taking?
the goverrmment entity must pay just compensation for ths peried com~
mencing on the date the regulation first effected the 'taking'!, and
ending on the date the government entiiy chooses to rescind or ctherwise
amend the regqulation.v»i??

Tests for a taking. Federal and state court decisions during the
decade emphaszized similar factors in deciding vwhether a taking had
ocouryed, Several tests ware often simuitansously applied. The taking
issue wasg noit usually addrsssed in iszolation but in combination with
uestions about the validity of the regulatory okijectives, the resason-
ableness, basic falrness (due process) and nondiscriminatory nature of
the regulations.l?8 Ragulations that were deficient in other aspects
were in several instances held to be a taking.l7? The usual final test
was, DRid the regulations pravent all economic or reascnable use of the
land? The entire parcel was generally axamined, not just the area
subject to flooding.l8U pegulatisns which confined properiy o open
spaze uses were sustained in a number of important decisionsg.+

(‘3 el

1

Preventing nuisanceg--Without exception, courts held that preven-
tion of nuisances on private lands was not a taking, Regulations con-
trolling uses that would be "nuisance like” in causing dmmaqe Lo
adjawent lands or threatening public safeby do not take any property
right because landowners have no right to make nuisances of themselve
During the 1970s many cases upheld floodway and other regulations
designed to prevent offsite nuisance-like effects even when those regu-
lations prohibited all or essentially all economic use of lands,.t82

Physical interference with privaite lands-~In contrast with the
decisions on nuisancse prevention, courts have almost always held that
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public activities which physically interfare with private lands con-
stitute a taking. For example a dune on private
iand which had been damaged by a severe storm in March 1962, was held to

be a taking.iad But sevsral courts held that becauss regulations do nob
physically interfare with private iauds, they do not constitute takings , L84

"rublic uyse® of privaete land~-Courts have uswally held that natural
conveyance of flood flows, flood storage, erosion control, and other
passive flood hazard redusticn functions are not public uses of private
land that require compensation.tB® as one court in a tLooqpldln case
noted, "LT “Jhe State has not placed appaliant's land in the path
floods, nature has,”186 _Floodplain regulations do not enhanos an
government anterprise, 19

e Hz

Balancing private and public interests--Courts generally have
balanced socieby's need for regulations against the impact of regula-
tions on private landowners: savere impast on individual propariy
owners can be justified when the pu"'lic need isx great., I

In recent years
courts have come to rely increasingly on the legislative process ho

. .
balance the needs and impacts and have minimized judicial ovarsight ,LE8

BEquity in the distribution of benefits and burdens-~Courts noted
that government actions which "unfairly® burden a few f@r the good of
the many may bs held a taking, although during the decade no flocdplain
rv"uia*lmn were held invalid on equitable grounds alone, Two Supreme
court decizions clted above and many lower irt decisions on Lamtngs
have stressed the need for equity in regulatio 15.183 However, a& Masza
chusetts decisiont?0 upheld r&gulaLlouu for a wetland fleod storage arsa
to prevent increased downstraam flood losses despite arguments that
regulations kenefited downstream properiy ownars without reciprocal
benaflits to upstream owners. The court held that "as lony as the restric-
tiong are reasonab?j relatad te the implementation of a policy. . .

xpected to produse a widespread public bhenefit and applicable to all
similarly situated property,” they need not produce a raciprocal
bensfit, 9}

Regulations adopted to serve regional, statewide, cr national needs
and which apply uniformly to flood-prone properties are less likaly to
be held a taking. In finding that no taking had occurred, several
ceurts emphasized the role of regulations as part of a broader plan ox
program,l92

”iminution in value--Courts held that regulations may diminizh
ruperty values, bot that at soma point such diminution will constitute
a thAng. Thla test bas been cited in many cases during the last decads,
vut rarely has it besen more than cne of seaveral factors considered,193
nstead, courts have pald mors attention io whether the regulaibions deny
11 reasonak use of the land,

i~

ot}

Dernial of all reasonable or sconomic use of land--The most common
“final” test for faklwg during the decade was whather ragulations denied
all "reasonakle” or "economic® use of land, A detailed economic analysis
was rarely undertaken. In a number of cases, courts have found that

agriculture, forestry, and other open spacs uses ware “reascnabla™ in

certain contezts.*®% Courts alsc held that the regulation's impact on
an individual's entire property, not just ithe floodplain portion, must
e considered in deciding whether reasonable uses rﬂrdlu,1q5 Although
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courts emphasized, as a matter of principle, that regulations must not
prohibit all reascnabls use, in several cases they held that proposed
usas that would increase flood heights or would be subject to severe
flood damages wers not reasonable, despite few ramaining sconomis uses
for the land,l9%

Wo right to destroy the natural sultability of the land--Several
courtz held that landowners had no right to destroy the natural suita-
Lility or capability of lands. Hence, prohibition of uses threatanimg
such suitabkility was not considered a taking., In one wetland case,l9
the court sustained the constitutionality of state-supzrvised shoreland
regulations. The decision was based in part on the public trust in
waters and alsce on the theory that a landowner has no right to destroy
the natural suitability of the land when such uses will injure the
public: no right was "taken® by the vregulations. In effect; paramount
public interests were rewoguized in private wetlands,

wetrland and other resourse protegtion regulabions, Restrictive
wetland regulations have been widely litigatsd over the last decade,
primarily on the taking issue, Most courts have sustained restrictive
regulations, pavticulariy in the last five yeas:'s,lf-‘}S kefore 1970, most
decisions ware adverse to highly restristive wetland regulations, giving
rize to the caveats in Volumes 1 and 2199 that careful distinctions be
drawn between fioadplain regulations related to haszard reduction and
wetland controls designed to protect wildlife and envirommsantal resources,
Continued distinction between hazard reduction and snvironmental regula-~
tions may be desivable in some instances to provide indspendent but
interrelated bases for permit evaluation and support for regulations.
However, regulations combined to veduce flood loszes and protect wetlands
may be mutually supportive in a legal context.

Declsions favorable to wetland protection include federal court
cases sustailning Corps denials of Sgcetion 10 and Section 404 permits for
dredging and fillinyg in wetlands becauss the material could adversely
affect wildlife, water guality, and other environmental values. For
example, in Deltona Corp. v, United Statespgog the U,&. Court of Claims
held that the denial of a permii by the Corps of Englneers to dredge and
£111 a mangrove wetland in Florida 4id not take private property. The
court noted that denial of the permii would affect the usefulness of
only a portion of the property.

Just,zgl the most famosus of these, the Wisconsin Supreme Court flatly
rejacted earlier precedents from other jurisdictic
wetland controls and it upheld state~supervised o
restyrictions as nonconfiscatory. Tight restrictions ware not & taking,
the court arxgued, becauss the landowney had no absolute right to improve
the land:

State court decisions have been increasingly favorable azs well., In
T

s that invalidated

Is the ownsrship of a parcel of land so absolute that man can
change 1ts nature to sult any of his purposes? The great
forests of our state were strigped on the theoxy man's owner-
ship was unlimited. But in forestry, the land at least was
used naturally, only the natural fruilt of the land {the trees)
were taken. The despolilage was in failure to luwk to the
future and provide for the restoration of the land. An owner
of iand has no absolute and unlimiied right to change the
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ezzential character of his land so as to use it for a purpose
for which it was unsuited in its natural state and which

> . N . I3

injures the rights of cthers, 202

in Potomac Sand and Gravel Co, %23 the Maryland Court of Appeals
upheld a statute probibiting dradying of coastal tlands in Charles
Jounty. In Sands Point Harbor, Inc, v, Sullivan, <% the New Jersey
Supreme Court held that the Wew Jersey Coastal Wetland Act and an
administrative order adopted pursuant to it served valid objectives, did
‘rpob dizcriminats between similarily situated landowners, and did not take
private property.

Courts have broadly endorsed a wide range of other rssource prohecs-
tion and management regulations that apply, t© & greater or lesser
extent, to floodplains. Courts in Minnesota<0% ang Oregon206 have
sustainad special state or state~supervigsed regulations for rscreational
wild and scenic rivers or river corridors., Courts in California, 207 Hew
Jexsey,zca and North Carolina?(? have sustained coastal zone management
programs, Courts in many states have sustained agyricultural zoning‘210
The courts of Wisconsin2ll ana Washingten state?l? have sustained shore-
land regulations for lake and straam shores,

Relationship of reguiaticons to acguisition. In sevaral decizions,
courts have wonsideved the validity of floodplain regulaticns where
public purchase of land was contemplated in the future. In County of
Ramsey, 413 the Minnesota Supreme Court sustained floodplalsn regulations
for severely flocded land intended for future park acquisition., Ths
court held that minimization of flood damages and purchazs of {lood
insurance wers valid independent cbiectives, but warned that regulations
designed solely to reduce property values would be a taking., Courts
from other jurisdictions have endorsed a similarx rule, 214 doning or
aother regulations {except official mapping of streets) sclely to raduce
future condamnation costs are a taking, but not ragulations based on
walid indepandent objectives that reduce land values only incidentally.

In Turner,<i5 a California court sustained highly restrictive
regulations in an arvea for which the Corps of Engineers had recommended
acqguisition of flowage easements. The sourt rejected arguments that
paymant should be provided for the restrictions and noted that it was
the option of the govermment body to regulate rather than to acquire the
lands,

In Forsman<i® a fivodplain landowner guestioned the validity of
state encroachment regulations based in part on an argument that floed
aasements should have been acguired instesd because the state encroach-
ment statute avthorized both regulations and easemants., Ths ccurt
rejected the landowner's conbention and held that the state had the
option either to regulate or to acquire the lands.

In both the Turner and Foreman cases, the landowners argued eithen
that the regulations were invalid as a taking or that payvments should be
awarded for reduction in land values if the regulations were found valid
{i.2., inverse condemnation}. These arguments ware rejscted there and
also in zZisk v, City of Roseville,217 in which a California court held
that a landowner could not claim comgensation for floodplain restric-
tions while at the smame time contesting the restrictions. Rather, he
shwuld have initiated a sult in eminent domain, A Fennsylvania :
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took a similax O&lt’Oﬂuzld Although no couri awarded damages fov
floodplain restr ctions, a Minnesota COJlt warned that damages might he

. N . . R

awarded in a case where the impaci of regulations was too great.<i?

5 New York court held that floodplain regulations with the ulterior
motive of maintaining private land as a pavk were a taking whers the
owner offered to comply with applicabls f£loodplain regulations. 440 e
floodplain regulations were not, in themselves, an issue.

Cases invalidating regulations as a taking., Only two cases in the
decads held that floodplain regulations were a takinq, Rath ovourred in

the esarly 1970s and were lower state court decisions. In both instances,
the regulationg were subject to other dafects.

In Sturdy Homes, Ing. v, Township of Redford,?2l a Michigan court

held that regulations were confiscatory when they ware applisd to an

area with "no evidence ¢f flooding." In American National Bank and Toust
Co. of Chicago v, Village of Winfisld,22< an fllinois court generally
supported the concept of regulation to protect aguilfer recharge, ficod
stoxage, and open space, but it stated that restriction of a 32-acys
parcel {70% within ths flcoodplain) to singls~family residences was
unreasonable, Fill for such residsnces would have cost $4,192 wo 312,577
an acre. The land was only worth $6,000 an acra for single~family
use.

A lower court case from New York also hald that denial of a pemmit
under a dune protection crdinance (not & floodplain ordinance per ze)
was invalid, although the regulations were not, per se, a taking, <
The irregular procedures followed by the town may have had much to &
with the holding, however. The town board had first issued a permit for
a dwelling on a dune and then denied it pursuant to a dune protection
ordinance. Construction had already wommenced after revocation of the
permit,

Govarmmental Liability for Flocd Damages

Courts traditionally have not held federal, state, or lowval govern~
ments liakle for flood damage except where land has bean permanently
flocded because of dam construction or other government projecis,
Howevar, this position has changed as Congress and state lagislatures
have made units of government responsibla for some types of fleod dam~
ages. For sxample, in adopting the NFIP, Congress hag made the federal
government responsible for payment of flocd insurance claims., Based on
corunon law theories of liability, courts have also kaen willing to hold
governments liable f£or certain types of flood damages that resu
construciion «f drainage facilities,

Liakility for flood contxocl and drainage measuras, Courts have
held ithat govermments have no affirmative duty to construct flood control
works and are not responsible for flowd damagss if dams, lsvees, or
wther protection works faill to provide fleod pratection,224 This is
Fenaerally true even 1if the works were operated nerliqentlyegzs Howaver,
courts have found liability in certain circumstances, For example, &
court held a government body liable for construction ¢f a dam that
caused flooding which was Ynatural and probable,” even though not

intended, becauvse the dam increased groundwater jevels, 226




In soms jurisdictions, couwrts have held governments liable fuou
consbruction of storm sewers that increased flooding on downstream land.

For axample, in Masley v, City of Lox hel

&1n,337 the Ohio Supreme Court hel
that the development of g portion of a creek as a stormwater system tha
increased flooding was a taking of property. Courts have alsc held
municipalitie¢ liable for flcood damages resulting from improparly
designed : orm sewer systems constructed py landowners and dedicated to
the city.

Liability fox adoption of regulations. HNo court 1 held a govern-—
mant regponszible for incraased flcood damages caused by adoption of
regulations or fallure to adopt regulations. Whether such a holding
will ocour abt soms time in the future in light of courts® lihker
positions on government responsibility remains to be sszen. The court io
Turner<<9 hinted that a government unit might be liable for increased

flood damages 1f regulations sustantially increasad damagss beyond thoss
naturally ccourring. In addition, the Minnescta Supreme Court in
County of Ramsev?3U held that a community must adopt floodplain regula-
tions pursuant o a state statote specifically reguiring such adoption,
Moreover, the court specifically cordered a noncomplying community to
adopt regulations within 78 hours, although it stoppsd rt of holding
that financial iiabiliity would accrue from failure to do so, F £ a
government unit was responsible, individual government officials would
nxt be. In Gasbel v, Thornbmry,23l a Pennsylvania couvrt held that
individual council members were nob perso 1y responsible for the
decrease in value caused by regulations,

i

Floced insurance payments. Ahb lsast 25 caszesz have addressed some
apect of the National Fleood Insurance Program, Although nons has
cused specifically on NFIP standards for flcodplain regulaticons, the
ases will be discussed briefly because the program is pertlnent o
ate and local regulations.
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In the besi known of these cases, Texas Landownerxrs kights
iation v, Harris,29% a group of landowners and municipalities at
the basic validity of the statutory framework of the NFIP pursuant
which FEMA estahlishes land use control standards as a condition to

purchase of federally subsidized flood insurance, The District Court
tor the letLlCt of Columbia upheld the program and its regulations and
issued a declaratory judgment, reasoning that subzidized flood insuran
was 2 benefit and not a propsrty right., & community could not claim a
taking of property if insurance {benefits) or disaster relief (benefits)
were deniad for failure to comply with standards. The court also
rejected avguments that the program viclated the 10th Amendment by
legisiating matters exclusively wiithin the prerogative of the states.

Although this was a lower fedscal court 4
not oact as a bar to latey wases contesting pay
NFIP, it gives considerable support to the pro

cision amd, as such, do
doular aspects of the
gram's basic validity.

In another important decision, Comnmonwealth of Fennsylvania v,
National Association of Flood Twsurotu,~3J a federal district court in
Pennsylvania vejected & billion dollar claim against FIA by the Common-
wealth of Pennsylvania after Hurvicane Agnes, Pennsylvania argued that
FIA had not publinized the National Flood Insurance Program, as reguirved
by statute. The court held that FIA had digtributed brochures and
carried out othar public information activities.
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Two federal court decisions sustained FIA suspension of communit
from the NFIF becauss they failed to adopt “regular" program regulations.
In both cases the comuunity contested the accuracy of the flood maps
prepared by FIR. In one, Robarts v, Sascretary, Department of Housing and
Urban Development,234 the district court held that maps taking into
aceount existing conditions wevxe sufficient. In the second, ity of
Falwouth, 235 the district court noted that the normal map appeal pro-
cedure had bheen followed and that if a community wanted further reviasw,
it could adopt the necessary ordinances required for the ragular program
while additional analysis was taking place.

Other desisions have addressed the payment of flood insursnce
claims. One court denied a claim for damage to construction materials
place§~9n the ground without cover and damaged by flooding from Lake
Erie.<*% Another court held that under the terms of the stabute and
ingurance policies, a rug damaged when a patico was floocdad was not
“flood damage” compensable under the flcod insuranuze act.37? Similariy,
another ¢ourt held that damage to a house from gradual beach erocsion not
asgoviated with severe storms was not compensable.238 In contrast, one
court held that damage Lo a slab foundation and patio for a beachfront
cottage undermined by a hurricans was compensable because it was due

. s : 234G
primarxily to a single severe event, 232

e
&

another ocourt decided that damage to houses built on f£illed wetlands
in Louiﬁiana,zﬁo which was zaused by flood-~related scll compaction, was
not compensable even though flooding in the area did inoreasa groundwater
levels,

Courts in saveral cases desnied claims wheve insurance was purchased
while a flood was in progress or on the day of the flocd. 24l pne court
held that a private inzurance company had to pay an insurance claim for
damage to a property in a community not in the NFIP.242 An insurance
agent erronecusly accepted a check for a flood insurance policy, submitted
an application form, and cashed the check before lsarning that flood
insurance was not available.

.

Cne court upheld tetal loss payments for a partially damaged struc~

ture because repailr would have besn impractical. In this case, Gikswon
v. Secretary of U.S. Dept, of Housing and Urban Development,?%4® g dis-

trict eouri held that landowners were entitled to racover costs for
constructing a residence at a naw location, despite the physical possi-
bility.of repairing the structure at the existing leocation at a wuch
lowsr price. Flooding had created a permanent charmel around the west
side of a house, smaparating it from the stream bapnk and increasing the
floed risk to the point thal rapalr was impractical.

Courts in other flood insurance cases have daalt with procedural
issues such as runndng of the statute of limitations for #iling insurance
claims; 244 payment of interest and attorney's fees; 295 whether federal
courts, have exclusive jurisdiciion over the filood insurance program
{thay do not, but federal law must be applied);24® and whether the
federal governmsnt could assums issuance of policies from the National
Flood Tnsurers Asseclation (it zeuld).<47

Bvciding Legal Problems

Durinyg the 13803 st
Y

ate and loecal governments will be able to ragu-
late floodplain areas wit x

h greater confidence because of the last decade’s
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faf orabla Cou?* decisions on the taking issue, the sufficiency of flood-
remulafarv chijectives, anﬁ maps. They can also

& 7 =

ad opPT Ll ader r&s:t‘ce management programs with flood-~hazard raduction
components dus to the widesp LQad hupport fox wetiana, coastal zoneg, and
other environmental regulations during the decade. Despite greater con-

fidencs, comaunitiss and 4 carefully prepare and implement
Y¢QULdfle" te avoid legal pro b]e ms, Where thsre are gquestions concerning
the validity of adoption procedures {e.g., for rasolutions) regulations
should be readopted.

States and local governments should design programs Lo
condemnation {("taking”} problems. One w vy of 1qlug this is
regulatery goals and standards uponr the "nuisaocce™ impacts of floodplain
activities asuch as cumulative inoreases in flooding, pollutio or othex
damages to adjacent, upstream, or downstream lands. dourts h been
sympathetic te regulations designed to prevent any increased i amage Lo
other lands, Locluding not onLy traditional flosdways but also zero-rise
filoodway vestrictions, dune protection regulations, fleod storage and
stormwater detention regulatloma, strict control of chemical and gazoline
storage and other hazardous and nulsance usses in the f{loodplain. The
difficulties posed by the taking issue can also be diminished by apply

ing regulaticns conzistently to similarly sitcated properties and by
gistlngulshlng betwean the application of ragulations {contro }l*nq
private use) and eminent Wiln powers {soms measure of public use).

For less seriocusly flooded areasn, regulaticns can permif low~
density, flood-protected structural development or open spaces with
gconcmic yeturn such as golf ccoursass, agriculture, forestry, and reg
tion. The impacts cf ra guiation can ve reduced through ol

division provisions, density bonus provisions, and real estate tax
incentives. Special pemit proceduores can provide room §

etween landowners and the community or the state.

Comprehansive community planning and regulationz and
administration of regulations will also help to meet taking H G
because oourts carsfully ezamine the overall rationality and fairneas of
regulations in deciding whether a taking has occurred,

W P 0

p—
pod

Governments should provide a sound factual base {(maps and other
data) for regulations and for the issuance and denlal of permits since
oourts now examine the data base with increasing care. Floodplain maps
should be upgraded as watershed conditions change, new flood data

hecomes available, ov development pressures occur., Hevertheless, rela-
tively small-scale and inacourate maps may suffice wherz administrative
procedures are avallable to ;ggrade data on a cass as
development permits are submitted,

It is alsc important that the raw data w : are maps be
presarved for future support of regulations in court. cagpunities and
states should retrieve such information from flood insurance study con-
tractors hefore the data are lost. Contractors are regulred to keep it
no longer than five ye=ars. It is also important that states and com-
munities use experts in hydrolegy, water resources enginsering, and
other water-related subjects in fact finding to form the basis for

: 2

issuanoe or denial of permits.

Governments should, to the sxtent possible,
of ragulation for similarly situatad £lood~prone

similar degrees
inge courts
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are increasingly concerned with the fad r“ess and eguity of regulationsz.
in general, regulatory agencies should define flommway lines to provide
conveyvance on both sides of a stream. HaweveL, mathematical precision
is not necessary for setting boundaries. Uniform flood graotection
elevations shouwld be applied tm similariy flooded properties. Only whan
there ars sound Yeasons should distinctions he made between similarly
situated properties,

Regulations should be consistent with broader compunity and regilonal
planning goals and guidelines, Courts move easily Justify the rationale
and equity of regulations that are bhaszed on soundly conzeived short-term
and long-term comprehensive data-gathering, planning, and regulatory
programs. Comprehensive data gathsring may include community-wide or
raglonal resource inventoriss, Comprahensive planning may inclods that
done for fleodplain management, disaster mitigation, drainage, and land
use management,

Governments should review floodplain permits and subdivision
plans with care to aveld potential claims of liability which may arise
if developmeni ingreases flood haights. 7To avoid such liability, agenciles
may reguire that landowners whose activities increase flood heights on
other lands purchase esszements from othar affected landownsrs., Govern~
ments should also define floodway boundariss

to avoeid substantial lood

height increases. They should describe flood maps as approximate and

warn that larger flood events may ocour, Goverrmmenits zhould alse con-
T and operate drainags works, dikes, dams, and other flooed coentyol

wwes with increasing care in light of the emerging doctrines of
municipal Liab illtg In short, governments should aveild any action which
may increase private flood damages.
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193, E.g., Spiegle v, RBorough of Beach Haven, 116 N.J. Super. 148, 281
5,24 377 (1971} ; County of Ramsey v. Stevens, 283 N.W.2d 918
{(Minn, 1279).

i94. E.g., Turnpike Realty Co., v, Town of Dedham, 362 Mass., 221, 284
HLE.23& 891 (1972}, cert denied, 409% U.S, 1108 {1973}); Turner v.
County of Del Norte, 24 C.A.34 311, 101 Cal, Rptr, 93 (1372).
See also cases cited in notes 21-31 supra,

195, See cases cited in nota 180 supra.

196, E.g., Sp1ogie
A,24 377 (197
Cal. Rptr. 93
387 NLE.24 45

. Borough of Beach Haven, 116 N.J. Super. 148, 281

1} : Turner v, County of Del WHorte, 24 C.2.3d 311, 101
{1272); Foreman v. State Departmsnt of mNatural Resouroes

5 {Ind. App. 1879).

v
i}
197, Just v. Marinette County, 56 Wis.2d 7, 201 W.W.28 761 {(1le73}.

192, See Water Resourzas Council et al., Regulation of Flood
Harard dreas to Reduce Flood Losses, Vol, 3, p. 146, Washington,
DL UGS, Government Printing Gffice. {1372)

200, 657 F.2d 1184 {(Ct. <L, 1881).

201, 56 Wis.2d 7, 201 N.W.24 78l {(1872),
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207 .

208,

203,

210,
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219,

Id., 201 §.9.23 at 768,

266 Md. 358, 293 A.24 241 (1972}, cert. denied, 40% U.S. 1040 (1372},

-
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N.J. Super. 436, 346 A.2d 612 (Supsr, Ct. App. Div. 19

cnunty of Pine v, State, Department of Natural Resources, 280
N.W.2d 625 {Minn., 1979).

Scott v, State ex, rel. State Highway Comm., 23 Ore., App. 99, 541
P.24 516 (1875).

State v, Superior Court of Orange County, 12 Cal.3d 237, 524 P.2d
L2881, 115 Ccal. Rptx. 497 {(1374).

Toms Rivar Affiliates v, Dept. of Environmental Protection, 140 W.J.
Super., 3595 a.2d4 €79 {(1276).

Adams v. Nerth Carclina Dept. of HWatural and Ecoonomic Hesources,
285 N.C. 68B3, 249 5.E.24 402 (1878).

E.g.; Gislex v, County of Madera, 38 Cal. aApp.34 303, 112 Cal. Rptr.
319 {1374).

Just v. Marinstte County, 56 Wis.2d 7, 201 N.W.2d 761 (1%72).

E.g., State Dept. of Beology v. Pacesetter Const. Co,., 8% Wash.2d4
203, 571 .24 156 (1277},

283 N, W.2d 918 {Mimnn., 1979},

E.g., Long v. City of Highland Park, 339 Mich, 146, 45 N.W,2d 10
{1850); Kissinger v. Clty of Los Angeles, 161 Cal. App.2d 454, 327
P.2d 10 {3958},

24 Cal. app.3d 211, 101 Cal. Rptr, 93 {(1972)

387 ¥.E.24 455 {(Ind. zpp. 1373).

127 Cal. Rptr. 8%, 56 Cal. App.3d 41 {1976},

Gaebal v, Thornhbury Township, Delaware County, 8 Pa, Commw., Ct,
379, 303 A,2d 57 {1973%).

¥rahl v. Nine Mile Creek Watsrshad District, 282 ¥.W.24d 338 {Minn.
1879},

Kessler v, Town of Shelter Taland Planning Board, 40 A.03,3d4 1005,
338 NL.Y.§.28 778 {1872} .

310 Mich. App. 53, 186 N.¥W.2d 43 (1971),
1 I11. App.3d 376, 274 N.E.2d 144 (1971}.

Lemp v, Town Board of Town of Islip, 20 Misc.2d 260, 334 N,¥.5.24
517 (1877} .
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37,

38,

239,

2

40,

41.

242,

N

United Statas v, Sponsnbarger, 308 U.5. 256, (1939). B Amugament
Company V. United States, 180 ¥,Supp. 386, {Ct.Cl, 1960}.

See generally Oahe Conssrvancy Sub~District ¢, aAlexander, 493
F.Supp. 12394 (D. Socuth Dakota 19807 .

Barnes ¥. Unilted States, 538 F.2d 265 {Tt.Cl. 1876} .

48 Ohio St.2d 334, 388 N.EBE.2d 538 (1976). See also: Myotte

v, Village of Mayfield, 54 Ohio aApp.2d @7, 375 NM.E.2d 816 {1377},
Court held that a municipality which issued a building permit forx
an industrial complax and partially improved a drainage system, but
not an appsllant’s land, was liasble for increased run~off.,

B.g., Myotte v, Village of Mayfield, 54 Ohio app.2d 87, 375 N.E.24
816 (1277} ; sSheffet v, County of Los Angeles, 3 CTal. App.3d 720,
84 Cal, Rptr. 11 {1370},

24 Cal. app.34 311, 101 Cal. Eptr. 23 (1y72},

283 N.W.2d 918 (Minn, 1879},

8 Pa. Commw, Ct. 379, 303 A.2d 57 {1373},

, aff'd 598 FP.24 211 (D.C. Cir. 1379},

1py 1025 {(D.D,C. 1978}
z {1873} .

ed 100 8.Ct. 25

520 F,2d4 11 {1273) on remand, 420 F.Supp.
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473 P.Supp. 52 (M.D., Miss. 1372),
427 ¥.Supp. 26 {P. Mass. 1276},

Jeremy & Sons, Inc, v, Commpercial Union Assurance Companies, 398
F.Supp. 374 (N.D. Ohic 1975},

Segal v. Greab American Insurance Co., 330 F.3upp. 1074 (E.D.N.Y.
1974},

Mazon v. National Fleood Insursrs Asscociation, 361 F.Supp. 339
{D, Hawail 1973},

Jackson v. National Flood Insurers Asscociation, 398 P.Supp. 1383
(5.D. Taxas 1974).

West v. Harris, $73 F,2d 873 (5th Cir. 1978}, cert, denied, 440
7.8, 946 {1379): Zabel v, Tabb, 430 ¥.34 199 {5th Cir. 1970},
cert, denied, 40l U.S. 910 (1971},

Presley v. National Flowd Insurers Asszcclation, 39% F,Supp. 1243
(£.D. Mo. 1975} Summers v, Harris, 573 ¥.2d4 869 (5th Cir., 1978).

Horeftis v. National Flood Insurers Assocciation, 437 F.Supp. 794
{E.0, Mich, 1977,

473 F.Supp. 3 (M.D. Penn. 1378).



246,

247,

Nunnery v. Insurance (ompanies, Members of Naticnal Flood Insurers
Asscciation, 414 F.Supp. 973 {(N.D. Miss. 1876}; Hoveftis v, National
Flood Insurers Asscociation, 437 F.3upp. 724 (BE.D. Mich, 1977},

Davis v. Astna Casualty and Sursty Co., 329 50,24 868, (Ct, App. La,
1976); Eains v, Hartford Fire Insurance Co., 440 F.Supp. 15
{(N,.D. Ga, 1877).

Pavis v. Aetna Casualty and Surety Company, 329 So.2d 8ed,

{Ct. App. La. 1976} ; Bains v. Hartford Fire Insurance (o., 440
F.Supp. 15 (N.D. Ga., 1977);: Mason v. Naticnal ¥Flood Insurers Asmoci-
ation, 431 FP.Supp. 1021 (¥.D., Okla. 1877): Burrell v. Turner Corp.,
431 F,Supp. 1018 (W.D. Ckla, 1977} ; Dreawett v. Aetna Casualty and
Surety Co., 539 P,.23d 496 {5th Cir. 197€;j.

Maticonal Flood Insurers Association v, Harris, 444 F.Supp. 969
{L.Dp.C, 1877},
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Cases, 1370~1981

2

A, H., Smith Sand and Gravel Co. v, Dept, of Water Resouroesn, 270 Md, 632,
313 A.24 820 (1974}, Court upheld order of Marvland Dspariment =f Nahural
Rescurces pr<h1h1t1ng £illing on land within 50~year floodplain but rede-
fined floodplain boundaries in ligbht of new £iood inforxmation,

american Dredging Co, v, State Dept, of Envirormmental Profection, 163
M,J, Super. 18, 404 A.2d (1979}, Court held an entire 2,500-acre tract
which insluded a floodplain/wetland area was to be viewed in its entirety
in determining whether a wetland resitriction on B0 acres was reasonable,

amaricen National Bank and Trust Co, v, Village of Winfield, 1 111,

app.3d 376, 274 N.E.2d 144 {1971). <Couri sanctioned general oconcept of
flocdplain regulations but held that regulaticns limiting a flood area

to single family use to preserve f£lood storage and for recharge area were
invalid because of the costs of individual flood protection and confiict~
ing testimony concerning the need for such single family use,

Bauver v, City of Wheat Rxagp 513 P24 203 {(Colo, 1973} . <Courit held
city could not deny special sxception permit for apartment build **gs in
floodplain where proposed building met all floodplain ordinances and

general zoning criteria.

Beckendorff v, Harris~Galvestun Coastal Subsidence District, 3458 3,W.24
75 Texm, 1977}, Court held State Coastal Subsidence Act reguiving permits
for water withdrawal constitutional and that purpose of statute is not
only to control subsidencs but also to control flcoding and inundation,

Cappture Realty Corp. v. Board of Adjustment, 126 N.J. Super. 200, 313
A,24 624 (1873}, Court upheld interim zoning ordinance declaring &
moratorium on construction in flood-prone area unless specilal sexception
permits were obtained,

Cinelli v, Whitfield Transportation, Inc., 83 N.M. 205, 430 P.2d 4€3
{1971). Court held that board of county commissioners may have commibted
ervor in refusing to conszsider flood or drainage problams which oould
razmult from issuance of a special use permit,

Citizens for BSensible Zoning, Inc, v, Dept. of Hatural Resources, 90
Wis.2d 804, 280 N.W.2d (1974), <Court held that adoption of a fisodplain
zoning ordinance by the Wisconsin Department of Natural Resources was
subject to the Wiscossin Administrative Review Act,

County of Pamsey v, Stavens, 283 N,.W.2d 318 {(Minn. 12739). Court indi-
raectly but strongly endorsed Minnesota state floodplain management

statute reguiring communities opn a list prepsred by the Commissioner of
Natural Rescurces to adept flomodplain regulaticns in order to gqualify for
the Naticonal Flood Insurance Program. The court sushtained the decision

of a lower court ordering the city council of Lilydale, Minnesota to adopt
regulations within 24 hours,

Creton v, Board of County Commissioners, 204 Kan, 782, 456 2,34 263 (1970).
Court sustained denial of permit for mobile home park in an industrial
area subject to odor nulsances and flocding.

44



Dur-Bar Realty Oo., v. City of Utica, 57 A.D.3d 51, 394 N.Y.S5.kd 913,
Couxt hald tlat floodplain zening ordinamn exrmitting no use of right
3

1] <
whiile requxrﬁnq speclal permits for specif ses and enumerating cri-
teria for issuance of permits did not constituts an lmproper delegabion
of legizlative authorlty to zoning boards of appeal or & taking of
praoperty.

Y
Qg
o

falcone v, Zoning Board of Appeals, 389 N,E.2d 1032 {(Mass, 19739). Court
held that zoning board of appesals did not exceed its authority in deny-~
ing subdivision application for failure to comply with floodplain ordi-
nance. Ordinance had been adopted after initial plat approval but before
building permit was submitted,

Famulare v, Board of County Commissiconers, 505 P.z2d 258 {Colo, 13873,
Court held that counties may establish flood control districts by resolu~
tion under state statute,

Poreman v. State Dept. of Matural Resourees, 387 N,E.2:3 455 {Ind, App.
1979}, ourt sustalned an injunction prohikiting defendants from making
depositn on a floodway and compelling removal of deposits previously mads
in viclation of a statute requiring a permit from a state agensy for such
deposits. The court refused to consider this a taking of property although
the state agency had the statytory power Lo acgquire flood sasements,

Gasbel v, Thornbury Township, Delaware County, 8 Pa, Commw., Ct, 379, 303
A.2d 57 {(1973), Court held that proper approach for contesting validity
of floodplain zoning was to challenge its constituticpality as an exer-
cise of police power rather t}&x through inverse oondemnation; but court
did not pass upon the basic stituitionality,

n

Green's Bottom Sportsmen, Inc, v, St, Charles County Board of Adjustment,
553 §.W.2d4 721 (Mo. 1977). {Court held that zoning hoard of adjustment
could revoke a permit incorxvectly issued by zoning commission for a gun
club on & 4%-acre tract of floodplain near the Missouri River where
county floodplain regulations did not permit such uses,

Hamlin v. Matarazzo, 120 MN.J. Super. 164, 293 £.2d 450 (1972}, <ourt
weld that state statutes reguire a planning board to evaluate and maks
findings as to the impact of a proposed subdivizion upon drainasge and
aromsion before giving tentative plat approval.

Holt-Took, Inc. v, Zoning and Planning Commizsion, 161 Conn. 182, 288
A.24 299 {(1971). Court beWJ Lhdt landowner could not claim a "taking®
of property due to refusal a permit for sand and gravel operations
in a floocdplain until he hnd exuau,ted administrative remedies.

Jefferson County v. Johnson, 333 50,24 143 {(Ala, 1976}, Court nsld that
county bullding code and a rasoslution adopuved by the county to qualify
for the National Flood Insurance Program did not suthorize the county
engineer to deny a permit for construction in a floodway area.

Just v, Marigebte County, 56 Wis.23d 7, 201 ®N.W.23d 761 (1972). <Court
upheld state-supervised shoreland zoning for a wetland area despite very
restrictive nature of controls on the thesory ithat a landowner has no
inherent right to destroy the natural suitability of ths land. YNote,
thiz iz not a floodplain zoning caze per se but involves somawhiat analow
Jous ciyrcumstances.




Ressler v, Town o

U‘

£ er Izland Flanning Board, 40 A.D.2d 1008
N.Y.3.24 778 (1972). Court held that a plamning board’s refusal to
approve subdivisio jec' to flooding was invalid in light of the
willingness of the subdivider tc fill the area to protest aqalnsb flocd-
ing as required by the planning board and the intention of the planning

P4

board to preserve the entirve subdivision area for racreational purposes.

N w g
s 3348

>

Kraisar v, Zoning Hearing Board, 406 a.24 377 {Pa. Commww. Ct. 1379},
Court upheld decizion of zoning hearing board of township denying a
variance for a duplex residential dwelling in a 100~ysarx flocdplain con~
servation zone based upon substantial evidence of drainage and flooding
problems and ths possibility of increasing hazard to buildings both on
and away from the zoned arxea.

Krahl v, Nine Mile Cragk Wateyxshed District, 283 N.W,24 538 {(Minn, 1279,
The Minnescota Suprame Court held that watershed district's floodplain
encyocachment regulations affecting 273 of an ll-acre tract were not an
usconstitutional taking of property.

. {Jourt held

Lemp v, Town Board, 20 sisc.2d 360, 3%4 WN.Y.85.2d 517 {1977
denial c¢f a8 permit for a dwelling on a dune might be a "t
property”.

Lindguist v. Omaha Realty, Inw,, 347 R.W.3d 684 (8.D. 1976}, <o held
that resclution of the city council of Rapid City prohibkiting the issuance
of bhuilding permits for ons block on either side of Rapid Creek after the
devastating flood of June 12, 1972, until a study was completed by the
planning commission, was a valid ezervisze of police powers and not a
taking.

‘MacGibbon v. Board of Appeals, 340 N.E.Z4 487 (Mass., 19738). Couxt held
that a permit to excavate and f£ill portions of a coastal marshland had
pbeen invalidiy denied based upon erosion and flood arguments due to lack
of evidence of such problems.

Maple Leaf Investors, Inc, v, State Dapt, of Beology, 82 Wash,2d 726,
565 P, 24 1162 (19277). Court upheld a denial of a state peﬁmxt for proposed
houses in the floocdway of the Cedar River, The court hald that both the

statute and regulations adopted pursuant to them were valid,

Metropolitan St. Louls Sewer District v, Zvkan, 43% S.W,24 643 (Mo, 1373).
Court upheld regulations of tha Metropolitan Sewey District reguiring cone
struction of drainage facilities in subdivisions and ordered boith specific
performance and payment of Jdamages.

L9

Moreland Devel Opmunt Co, v, 2ity of Tulsa, 5%6 P.2d 1355 (Ckla. 1979},
Court held that ciity floodplain zoning was invalid because the city
failed to follow statutory procedurss,

Moskow v, Commissioner of the Dept, of Envirommental Management, 427
MN.E.24 750 {Mass, 1381). Court upheld & state restrictivas order for a
wetland area important in preventing floods in the Charles Rivar Waterw~
shed againsit claims of taking.

National Merritt, Inc., v, Weist, 41 N.Y,2d 438, 393 N.¥.S,24 379, 261
V,F°2d 1028 {1977}, Court held that flcooding and drainage problems
that would x: ing center ware proper considerations in
gvaluating variance ap; CatwOu.




Parkway Mall Asgociates v. Water Policy aod Supply Council, 157 N.J.
Super, 169, 384 a,.3d4 857 (1878). Court held that the Watex Palicy and
Supply Counvil had authority to impose three-year time limitation to
comply with reguirements of conditional stream encroachment permit,

Pima County v, Caydi, 123 Aviz. 424, 600 p.2d 37 (1879). Court held that
1o permit was reguired under Floodplain Management Act for combination of
sand and gravel operation on floodplain where such use existed on ox
before enactment of the Act, except on a showing that waters were being

diverted, retarded or cbstructed and that such conduct created hazards,

Pope v, City of Atlanta, 240 Ga. 177, 240 8,8.2d4 241 (1977). Court held
tha Geocrgia River Protection Act, designed in part to addraess flooding
and erosion problems, served valid objectives and did not vioclate howme
rale powers.

Pope v. Cilty of Atlanta, 242 Ga. 331, 249 85.%.24 16 {1978} . <ourt again
endorsed the River Protection Act but this time more specifically
addresszsed the application of standards to a special paomit,

>

Pope v, Uity of Atlavta, 243 Ga. 577, 255 5.£.24 63 (1379), cert, dented
440 G,8. @386 {1972}. The Georgia Supreme Courit again endorsed the River
Frotection Act, bolding the state justified in considering the cumulative
effects of davelopment when it makes land use plans. However, it held
that denial of a psrmit for a tennis court based upon an argumsnt of
cumitlative effect on flooding was invalid because of insufficient svidenos
and because tceo much weight had been given tw cumulative sffect,

(N

it

Rains v. Washington Dept, of Fisheries, B9 Wash,2d 740, 575 P,2d4 1057
{1878) . ourt held that landowner had ne claim of inverse condemnation
against the state for denial of a permit to rachannel the bed of a oreek
rasulting in further flooding.

8. Kemble Fisher Realty Trust v. Board of Appeals, Mags. App. Ct. Adv. Sh,
( 480} 637, <Court upheld a board of appeals denial of ; srmit to £i1l land
LT Flood Plain Conservancy District dus to increased runoff and pos-
sible stagnation.

&..l
s

Scheff v, Maple Shade Tp., 1489 N.J. Super, 448, 374 A.34 43 (1977). Court
held that a variance was justified for liguified pstroleum gas tanks on
pilings in a wetland subject to periodic flooding.

Solomon v, Whitemarsh Tp., 92 Montgomery Co. L.R. 112 (Pa, 1370}
Court held that floodplain zoning crdinance was validly designed to
promote public health, safety, and welfare.

Splegle v. Borough of Beach Haven, 116 N.J. 148, 281 A,2d4 377 ({1971},
Court found that differing beach setbacks ware needed for coastal properiy
and held that certain setbacks ware valid and cthers not.

Sturdy Homes, InC, v. Tp, of Redford, 30 Mich, App. 53, 186 N.W.2d 43
{1971). Court held that floodplain zoning ordinance which prohibited
dwellings was unreasonable and a taking as spplied to plaintiff's land in
part because thare was no evidence that the specific site was subject to
flocding.

5
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State v, Crown Zellerbach Corp,, 9% Wash.2d 834, 602 7. 1172 (1979} .
Court upheld state permit rsguirements for hydraulic yZOjaCts and state
conditions attached to permibs for such projects,

State v, Capuano Bros., Ing,, 384 4.2d4 610 {B,I. 1978}, <Court bheld that
two landowners prosecuted under the inland wstlands act {(under which wet-
lands were dafined to include the 5C-vear floodplain) rsceivaed adeguats
rotice that they were in fact located in wetlands and that the regula-
ticons did not taks property.

Subaru of New England, Inc, v, Board of Appsals, 333 N.E.24 880 (Mass.
App. ©t, 1379} . Court upheld denial of pexmit for construction in flood
district based upon possible loss of flood storage and subsegquent increase
in flood damages.

Town of Salem v, Kenosha, 57 Wis.2d4 432, 204 N.W.2d 467 {1873} . Court
held that a county may adopt a shoreland and flocdland ordinance

to protect navigable waters and to protect public health, safety and
general welfare,

Turner v, Ceunty of Del Norte, 24 Cal. App.3d 311, 101 Cal. Rptr., 93
{1972). <Court held counity floodplain zoning ordinance limiting area
subject to severe flooding to parks, recreation and agricultural uses
was valid exercise of police powsr rather than a taking despite the fact
that area bad besn zoned in part to comply with Corps of Engineers
regulvrements for construction of flmod control works,

Turney v, Town of Walpole, 409 N.E,.2d 807 (Maszs. App. Ct. 19803). Court
held that restrictive floodplain zoning did not confiscate private
property.

Purnpike Realty Co. v, Town of Dedham, 362 Mass. 221, 384 N.E.3d 891
(1972}, cert., denied, 409 U.S. L108 (1973}, Court upheld zoning regula-~
tiong essentially limditing the floodplain to open space uses desgpite
testimony that the land was worth $431,000 before ragulations and
353,000 after regulations and evidence that several hills ahove the
regulatory flood elevation had been included in the floodplain distric

Usdin v, State Dept, of Envivonmental Protection, 173 N,J. Super,

311, 414 A.2d 280 {1380} . Court upheld state {loodway regulations pro-
hibiting structures for human ocoupancy, storage of materials, and
depositing solid wastes,

Wolfram v, Abkey, B85 &.0.24 700, 388 N.Y¥.5.24 952

floodplain zoning ordinance which required that for areas datemmined by
the Ordinance Administrator as subiject to flood conditicns the "slevation
of the lowest {loor to be used for any dwelling purpose in any vesiden-
tial styructure shall be egual to or higher than the elevation of ths high
watar level as determinsd by the enforcemsnt officer in accordance with
pravious flood records

{1976} . Court uphsld a

Wright v. Town of Shirley, 359 N,E.2d 64 {Mass. 1977). Court held that
storxage of tires adjacent to stream did not viclate statute governing
removal, £ill, dredging or altering land bordering waters




Young Plumbing and Heating Co, v, Iowa Natural Resourges Council, 276
M.W,2d 377 {Iowa 1979). Court sustained denial of a sitate permit for a
condominium in a fleoodway where such a structure would have vaised the
level of flood waters on property on the Othey zide of the creek, The
concept of “equal degree of encroachment” was strongly endorsed as well
as efforts to anticipate fuburs watershed conditionsz.

Zizk v, City of Reoseville, 5¢ Cal, App.3d 41, 127 Cal, Rptr, 896 (1976).
Court held that no taking cocurred when Roseville adopted a "park and
streambed element” to its general plan recommending acguisition of
selected floodplaln areas and subssguently adopted a floodway and flood
fringe ovdinance copirelling this area.
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