
MINORITY 

BUSINESS 

ENTERPRISE 

A Program of 
the 

COLORADO 
DEPARTMENT 

of 
HIGHWAYS 

July 31, 1980 
DATE 



COLORADO 
DEPARTMENT OF HIGHWAYS 

POLICY DIRECTIVE COLORADO 
DEPARTMENT OF HIGHWAYS APPLICABLE DIVISION ALL 

SUBJECT 
MINORITY BUSINESS ENTERPRISE (MBE) PROGRAM 

NUMBER 
611 EFFECTIVE 

AUG. 1, 1980 
SUPERSEDES 610 
AUG. 1, 1980 

ORIGINATING OFFICE 
OFFICE OF MANAGEMENT & BUDGET 

DISTRIBUTION 
28 

PURPOSE 

The purpose of this directive is to set forth the objectives for implementation 
of a Minority Business Enterprise Program (MBE) by the Colorado Department of 
Highways. The intent of this program will be to increase MBE participation in 
all federal aid and state highway construction projects performed under bid 
contract by the Department. 

AUTHORITY 

Executive Director 
49 C.F.R., Part 23 

APPLICABILITY 

Federal aid and state highway construction projects performed under bid contract 
by all Divisions, Districts and Branches of the Colorado Department of Highways. 

POLICY 

It is the policy of the Colorado Department of Highways to support the fullest 
possible participation of firms owned and controlled by minorities and women 
(MBE's) in the highway construction program within the State of Colorado. 
This will include assisting MBE's throughout the life of contracts in which 
they participate. 

The responsibility for the administration of this program is hereby assigned 
to the Director of the Office of Management and Budget who is hereby desig-
nated as MBE Liaison Officer. The MBE Liaison Officer shall report directly 
to the Executive Director and is hereby granted full authority and responsi-
bility for developing, managing and implementing the MBE program on a day to 
day basis; for carrying out technical assistance activities for MBE's; and for 
disseminating information on available business opportunities so that MBE's 
are provided an opportunity to bid on highway construction contracts. 

Each District Engineer shall designate one (1) certified employee to be 
responsible for the effective implementation of the MBE program within the 
District. These employees will be responsible to the appropriate District 
Engineer but will cooperate fully with the MBE Liaison Officer to assure 
that the objectives of the MBE program are met. 

The objectives of this program will be as follows: 

1) Insure that MBE's have a maximum opportunity to compete for contracts 
and subcontracts. 

2) Encourage contractors and the Department to use banks owned and con-
trolled by minorities and women. 
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3) Publish a comprehensive MBE directory to facilitate identifying MBE's 
with capabilities relevant to highway contracting requirements and to 
particular solicitations. 

4) Ascertain eligibility of MBE's and joint ventures involving MBE's to 
insure that the MBE program benefits firms owned and controlled by 
minorities and women. 

5) Establish percentage goals for the dollar value of work to be awarded 
to MBE's. Both overall annual goals for the MBE program and contract 
goals for specific prime contracts with subcontracting possibilities 
shall be established. Separate overall goals and contract goals shall 
be established for MBE firms owned or controlled by minorities, and for 
MBE firms owned and controlled by women. Note: Overall annual goals 
shall be recommended to the Highway Commission for adoption before they 
are submitted to the U.S. Department of Transportation for approval. 

6) Establish solicitation, award and contract administration procedures 
that will insure that goals are met. 

IMPLEMENTATION 

This policy shall be effective immediately. Procedures adopted to insure the 
effective implementation of this policy shall be contained in a written MBE 
program to be developed and maintained for the Colorado Department of Highways 
by the MBE Liaison Officer. 
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RES. NO. WHEREAS, Policy Directive No. 611, Minority Business 
Enterprise (MBE) Program, provides that overall annual 
percentage goals for the dollar value of the work to be 
awarded to MBE firms owned and controlled by minorities, 
and for MBE firms owned and controlled by women, be 
recommended to the Commission for adoption; and 

WHEREAS, the Department developed a formal methodology 
for establishing said goals; and 

WHEREAS, the Commission adopted recommended goals for 
Fiscal Year 1981 by Resolution No. 1030; and 

WHEREAS, the goals were duly published for public comment 
for information only; and 

WHEREAS, during this public comment period the Minority 
Association of Contractors and the Colorado Contractors 
Association, Inc. met with the Department on several 
occasions; and 

WHEREAS, the outstanding cooperation displayed during 
these meetings contributed heavily toward the development 
of a final MBE Program that is expected to be widely 
accepted by the industry; and 

WHEREAS, as a result of the public comment it has been 
determined appropriate to revise the goals; and 

WHEREAS, it is now recommended that the appropriate overall 
annual percentage goals for Fiscal Year 1981 be: 

MBE (Minority) 15% MBE (Women) 5% 

WHEREAS, it is also recommended that revised program procedures 
such as set-asides be considered only if it becomes apparent 
that actual performance will fall short of either goal by more 
than five (5) full percentage points. 

NOW, THEREFORE, BE IT RESOLVED, that the Highway Commission 
hereby adopts the above recommended goals for Fiscal Year 
1981. 
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SECTION 1 - GENERAL PURPOSE: 

The Colorado Highway Department recognizes the need to take affirmative action 

to ensure that Minority Business Enterprises controlled by minorities and women, 

hereafter referred to as MBE firms, shall be given maximum opportunity to 

participate in the performance of Colorado Department of Highways (CDOH) federal 

aid and state highway construction bid contracts. The Department of Transportation 

regulations published in the Federal Register Volume 45 No. 63 dated March 31, 

1980 establishes a requirement that all recipients of Federal aid funds estab-

lish a Minority Business Enterprise Program. These regulations that apply to 

both federal aid construction and non-construction contracts will supersede 

the requirements of FHPM 6-4-1-8. 

SECTION 2 - EFFECTIVE DATE: 

This program will be effective August 1, 1980, subject to FHWA approval. 

SECTION 3 - AUTHORITY FOR THE MBE PROGRAM: 

This program has been established under the authority of the Executive Director 

and Policy Directive No. 610; in accordance with DOT, 49 C.F.R., Part 23. 

SECTION 4 - DISCRIMINATION PROHIBITED: 

No person shall be excluded from participation in, denied the benefits of, or 

otherwise discriminated against in connection with the award and performance 

on any contract covered by this part, on the grounds of race, color, natural 

origin, sex, age or handicap. 

SECTION 5 - AGREEMENT WITH GENERAL REQUIREMENTS: 

The Department hereby agrees to abide by the "Policy" and "MBE Obligation" 

paragraph (a)(1) and (a)(2) of Section 23.43, 49 C.F.R., Part 23. These 

statements shall be included in subsequent financial agreements and in all 
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subsequent agreements between the Department and any subrecipients and in all 

subsequent DOT assisted contracts between the Department or subrecipients and 

any contractors. The statements shall be included in the Bid Conditions 

entitled "Minority Business Enterprise" for all federal aid and state projects. 

(Appendix 2), hereinafter referred to as the Bid Conditions. 

SECTION 6 - DEFINITIONS: 

"Affirmative Action" means taking specific steps to eliminate discrimination 

and its effects, to insure non-discriminatory results and practice in the 

future, and to involve MBE firms fully in contracts and programs funded by 

DOT. 

"Compliance" means the condition existing when a recipient or contractor has 

met and implemented the requirements of this program. 

"Contract" means one who participates, through a contract or subcontract, in 

any program covered by this part, and includes leasees. 

"Federally Assisted Contracts" means any contract or modification of a con-

tract between a recipient and a contractor which is paid for in whole or in 

part with DOT financial assistance or any contract or modification of a con-

tract between a recipient and a leasee. 

"Financial Assistance" means financial aid provided by DOT to a recipient but 

does not include a direct federal contract. 

"Joint Venture" means an association of two or more businesses to carry out a 

single business enterprise for profit for which purpose they combine their 

property, capital, efforts, skills and knowledge. 

"Leasee" means a business or person that leases, or is negotiating to lease 

property from a recipient for the purpose of operating a transportation -
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related activity or for the provision of goods or services to the facility 

or the public facility. 

"Minority" means a person who is a citizen or lawful permanent resident of 

the United States and who is: 

(a) Black - a person having origins in any of the black racial groups of 

Africa. 

(b) Hispanic - a person of Spanish or Portuguese culture with origins in 

Mexico, South or Central America, or the Carribean Islands, regard-

less of race. 

(c) Asian American - A person having origins in any of the original 

peoples of the Far East, Southeast Asia, the Indian subcontinent, 

or the Pacific Islands. 

(d) American Indian and Alaskan Native - a person having origins in 

any of the original peoples of North America. 

(e) Members of other groups or other individuals found to be econo-

mically and socially disadvantaged by the Small Business 

Administration under Section 8(a) of the Small Business Act, 

as amended (15 U.S.C., 637 (a)). 

(f) MBE - Minority Business Enterprise - a small business concern, as 

defined pursuant to Section 3 of the Small Business Act and imple-

menting regulations, which is owned and controlled by one or more 

minorities or women. Owned and controlled means a business: 

(1) Which is at least 51 per centum owned by one or more minorities 

or women, or in case of publicly owned business at least 51 per 

centum of the stock of which is owned by one or more minorities 
or women; and 



(2) Whose management and daily business operations are controlled 

by one or more such individuals. 

"MBE Coordinator" means the official designated by the head of the Department 

element to have overall responsibility for promotion of minority business 

enterprise in his/her Departmental element. 

"MBE Supportive Service Consultant" means a consultant hired to assist the 

Highway Department in programs to increase MBE participation in highway 

construction, i.e., bonding, prequalification, finance, bidding, training, 

scheduling and bookkeeping. 

"MBE Advisory Committee" means a committee formed to advise the Department 

of Highways on MBE matters including appropriate overall annual goals and 

program revisions. Initial membership will include representatives of the 

Department, the Colorado Contractors Association, Inc. and the Minority 

Association of Contractors. Membership may be expanded at the discretion 

of the committee. 

"MBE Contract Goals Committee" means a committee formed to advise the 

Department of Highways on appropriate contract goals. Initial membership 

will include two representatives each of the Department, the Colorado Contractors 

Association, Inc. and the Minority Association of Contractors. Membership 

may be expanded at the discretion of the committee. 

"Non-Compliance" means the condition existing when a recipient or contractor 

has failed to implement the requirements of this program. 

"Program" means any undertaking by a recipient to use DOT financial assist-

ance and includes the entire activity, any part of which receives DOT 

financial assistance. 



"Recipient" means any entity, public or private, to whom DOT financial 

assistance is extended, directly or through any recipient for any program. 

"Set-Aside" means a technique which limits consideration of bids or 

proposals to those submitted by MBE's. 

SECTION 7 - MBE PROGRAM COMPONENTS: 

(A) Policy Statement: 

It is the policy of the Colorado Department of Highways to support 

the fullest possible participation of firms owned and controlled by 

minorities and women in federal aid and state highway construction 

bid contracts within the State of Colorado. This will include 

assisting MBE's throughout the life of contracts in which they 

participate. 

The policy for this program and the overall goals are included in 

this program. (See pages i through iii). 

Policy Objectives: 

(a) To insure that MBE's have an equitable opportunity to 

compete for contracts and subcontracts. 

(b) To encourage the use of banks owned and controlled by 

minorities and women. 

(c) To publish a comprehensive MBE Directory to facilitate 

identifying MBE's with capabilities relevant to highway 

contracting requirements and to particular solicitations. 

(d) Ascertain eligibility of MBE's and joint ventures involving 

MBE's to insure that the MBE program benefits only firms 

owned and controlled by minorities and women, 



(e) To establish reasonable percentage goals for the dollar 

value of work to be awarded to MBE's. Both overall 

annual goals for the MBE program and contract goals for 

specific prime contracts with subcontracting possibilities 

shall be established. 

(f) To establish solicitation, award and contract administration 

procedures that will insure either that goals are met or that 

sufficient reasonable efforts are taken to meet goals. 

(B) MBE Liaison Officer: 

The Director of the Office of Management and Budget has been designated 

the MBE Liaison Officer. The MBE Liaison Officer shall report directly 

to the Executive Director and is hereby granted full authority and 

responsibility for developing, managing and implementing the MBE 

program on a day to day basis; for carrying out technical assist-

ance activities for MBE's; and for disseminating information on 

available business opportunities so that MBE's are provided an 

opportunity to bid on highway construction contracts. Staffed 

laterally under the MBE Liaison Officer will be the External EEO 

Supervisor and the Internal EEO Supervisor. The Internal EEO 

Supervisor will be responsible for internal affairs and Title VI. 

The External EEO Supervisor will have the responsibility for the 

MBE and OJT Supportive Services, contract compliance, external youth 

opportunity program (EYOP) and labor compliance. Each District 

Engineer shall designate one (1) full time employee to be responsible 

for the effective implementation of the MBE program within the 



District. These employees will be responsible to the appropriate 

District Engineer and will cooperate fully with the MBE Liaison Officer 

to assure that the objectives of the MBE program are accomplished. 

(See staffing Appendix D). 

Development, management and implementation of the MBE program will be 

directed by the MBE Liaison Officer. Primary work elements will be 

performed by an MBE Supportive Services Consultant under annual 

contract with the Department. 

(C) Procedures to Ensure MBE's Equitable Opportunity to Compete for Contracts 

and Subcontracts: 

(1) All solicitations for bid will be advertised in regular newspaper 

publications that are likely to yield both MBE, prime and sub-

contractors. Additional days for advertisement and submittal 

of a proposal may be allowed. 

(2) The Department will utilize the MBE Supportive Services Con-

sultant and other financial agencies to help MBE's in bonding. 

At present Colorado Law only allows for waiving bond on 

contracts not exceeding $10,000. 

(3) Technical assistance in bid take off, scheduling, cash flow, 

etc. will be offered to MBE's by the Highway Department and 

the MBE Supportive Services Consultant. 

(4) When a contractor becomes prequalified with the Highway 

Department, he is issued a copy of Specifications and is 

added to the mailing list for upcoming projects. Any 

interested firm or party may request to be placed on the 
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mailing list for upcoming projects. The MBE Supportive 

Services Consultant will contact each MBE for their interest 

in bidding certain projects with items related to their 

specialties. 

(D) Minority and Women Owned Banks: 

The Department will encourage prime contractors and subcontractors 

to use banks owned and controlled by minorities and women. The 

State of Colorado presently deposits the maximum allowed by law 

in MBE banks. 

(E) MBE Directory: 

The Highway Department, in conjunction with the MBE Supportive 

Services Consultant, will publish a practical directory of MBE 

firms with addendums each six (6) months. The directory will 

include names, addresses, telephone numbers, contact person, 

bonding capabilities, areas of availability, type of work offered, 

equipment and experience. 

This directory shall be made available to all bidders and contractors 

and shall specify the firms that the Department of Transportation, 

the Colorado Department of Highways, the Small Business Administration, 

etc. have determined to be eligible MBE's. Concentrated efforts will 

be made to insure that this directory includes all MBE's that can 

reasonably be expected to compete for highway contracts. The directory 

will contain a section of prequalified, eligible highway contractors, 

with an addendum published each six (6) months verifying whether or 

not MBE firms have responded to requests for participation within a 
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twelve (12) month period. MBE firms that have not responded and that 

do not otherwise indicate a willingness to become "active" will be 

listed as "inactive". 

The MBE Supportive Services Consultant will, at least quarterly, 

correspond with the Minority Association of Contractors, the 

Colorado Contractors Association, Inc. and other appropriate 

minority and female agencies, for recommendations as to how the 

directory might be improved. 

(F) Procedures to Ascertain the Eligibility of MBE's and Joint Ventures: 

The Department will utilize DOH Form 892 and DOH Form 893 question-

naires (see Appendix C) to verify the eligibility of minority and 

female contractors and joint ventures. The MBE Supportive Services 

Consultant will be utilized to: 

(a) Initiate the certification process by contacting all appro-

priate agencies to determine whether or not a certified list 

of MBE firms exist. 

(b) Contact non-certified MBE firms (contractors, suppliers, and 

vendors) that may be interested in entering the highway 

construction program. 

(c) Assist them in filling out the appropriate forms and gather 

any additional information that may be helpful in future 

evaluation of the MBE program. 

(d) Implement a review process to insure that the MBE program 

benefits only firms owned and controlled by minorities and 

women. The MBE Liaison Officer shall grant minority status 



to MBE's and joint ventures involving MBE's based on reviews 

performed by, and certifications of eligibility furnished by, 

the current Supportive Services Consultant. Completed DOH 

Forms No. 892 "Schedule A" and 893 "Schedule B" that are 

included in this program as part of the Bid Conditions shall 

be submitted to the MBE Liaison Officer as part of the perma-

nent record justifying granting of minority status. The 

Department will normally accept certifications made by other 

DOT recipients. MBE subcontractors that are unable to perform 

successfully will be replaced according to the procedure con-

tained in the Bid Conditions. 

(e) Follow-up at least every six (6) months to verify the current 

status of eligibility and report such findings to the Department 

of Highways. 

DOH Form 892 "Schedule A" and DOH Form 893 "Schedule B" that are 

included in this program as part of the Bid Conditions shall be 

submitted to the MBE Liaison Officer as part of the permanent 

record justifying granting of minority/female status. The MBE 

Liaison Officer will note acceptance on the DOH Form 892 and DOH 

Form 893. Any contractor found falsifying records or procedures 

to gain minority status for the highway projects will be placed 

in non-compliance status and debarment proceedings initiated. 

(G) Percentage Goal: 

The Department shall establish two (2) types of MBE goals: 

(a) Overall annual percentage goals shall be established for 



total MBE participation in federal aid and state highway 

construction work performed under bid contracts by the 

Department. Separate goals shall be set for firms owned 

and controlled by minorities and firms owned and controlled 

by women. 

Overall goals shall be established as follows: 

(i) The percent participation of MBE's during a pro-

ceeding 11 month period of time shall be determined. 

(ii) The MBE Advisory Committee will submit recommended 

overall annual goals to the Department with a written 

report evaluating prior performance and stating con-

ditions likely to result in either increased or 

decreased MBE participation during the next year. 

The number and growth of MBE firms expected to be 

active in the program, the nature of work planned 

by the Department for the year, and the amount and 

nature of the work planned by other agencies/owners 

will be among the conditions to be considered. 

(iii) The Department will review the report and goals 

recommended by the MBE Advisory Committee; revise 

the goals if considered necessary; and submit the 

proposed goals, along with justification supporting 

any revisions to the Highway Commission for adoption. 

At the time the Department submits its overall goals to the FHWA for 

approval, the Department shall publish a notice announcing these goals, 



informing the public that the goals and a description of how they were 

selected are available for inspection during normal business hours at 

the principal office of the Department for 30 days following the date 

of the notice. The notice shall include addresses to which comments may 

be sent, and shall be published in general circulation media and avail-

able minority-focus media and trade association publications and shall 

state that the comments are for informational purposes only, 

(b) Contract goals shall be established for specific prime contracts 

with MBE joint venture and subcontracting possibilities. Separate 

contract goals shall be set for MBE firms owned and controlled by 

minorities and MBE firms owned and controlled by women as follows: 

(i) Districts shall identify items of MBE work for which 

they reasonably expect two (2) or more firms to com-

pete. This information will be made available to the 

MBE Liaison Officer and the "MBE Contract Goals Committee" 

using DOH Form No. 717. 

(ii) The MBE Supportive Services Consultant will also 

furnish this same information using DOH Form No. 

717 to the MBE Liaison Officer and the "MBE Contract 

Goals Committee." 

(iii) The "MBE Contract Goals Committee" will submit 

recommended contract goals to the MBE Liaison Officer. 

(iv) The MBE Liaison Officer will review these forms, the 

recommendation of the "MBE Contract Goals Committee" 

and will furnish the forms, covered with his recommendation 



to the Chief Engineer of the Colorado Division of 

Highways for final decision. The recommendation 

of the MBE Liaison Officer will include current 

statistics as to how effectively the Department is 

progressing toward meeting its overall goals, 

(c) A quarterly MBE progress report will be prepared and submitted to 

the Executive Director by the MBE Liaison Officer. 

(H) Procedures to Require that Participating MBE's are Identified by Name, 

by Competitors for Contracts: 

Pre-award procedures are covered in the Bid Conditions contained herein 

as Appendix B. See also DOH Forms 714 and 715. 

Solicitations issued by the Department for contracts that provide oppor-

tunities for MBE participation shall include goals for the use of firms 

owned and controlled by minorities and firms owned and controlled by 

women. Bidders submitting proposals for contracts on which goals have 

been established shall be required to comply with the Bid Conditions. 

Language to be included in solicitations will be as follows: Contract 

goals for the participation of MBE firms in this contract have been 

established as follows: 

MBE (Minorities) Percent 

MBE (Women) Percent 

(I) Selection Criteria to Ensure that Prime Contracts are Awarded to Competitors 

that Meet MBE Goals: 

The Department shall recommend award according to the procedure estab-

lished in the Bid Conditions. The purpose of the solicitation language 
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and Bid Conditions governing award will be to assure to the maximum 

extent practical, that all potential bidders will have been made aware 

of the contract goals; and that contracts will be awarded to the lowest 

responsible bidder that will meet the goals or that will demonstrate 

reasonable efforts to meet goals. The MBE Liaison Officer will develop 

a written annual review program that will include provisions for periodic 

reviews during the performance of contracts to insure that all obligations 

concerning MBE participation are met. 

(J) A Description of Methods by which the State will Require Contractors and 

Subcontractors to Comply with Applicable MBE Requirements: 

The Department will not be relieved of any responsibility assumed under 

this program by allowing another public entity to administer federal 

aid contracts. Agreements with entities providing that the entity will 

administer federal aid contracts shall stipulate that either the Depart-

ment's procedures as contained in this program will be adopted by the 

entity or that the entity shall submit its own MBE program for the 

approval of the U. S. Department of Transportation. Projects administered 

by other public entities under the supervision of the Department will be 

reviewed for conformance with the appropriate MBE program under a written 

annual review program to be developed by the MBE Liaison Officer. Resident 

Engineers will be assigned by the Department on all projects to be admini-

stered by entities. These individuals will provide any and all necessary 

help to entities in drafting and implementing the terms and conditions 

of programs for using MBE's. 



(K) Procedure by Which the State Will Implement MBE Set-Asides: 

It has been determined that State Law does not preclude the use of set-

asides. Procedures to implement MBE set-asides shall be established if 

at any time the Department has reason to believe that it will fail to 

meet either of its overall annual goals by more than five full percentage 

points. 

SECTION 8 - SUPPLEMENTAL PROCEDURES: 

This program may be supplemented at any time the Department becomes aware of 

improved procedures that, if adopted, will assist the Department toward meeting 

the objectives contained in Policy Directive No. 610. 

SECTION 9 - METHOD OF COUNTING MBE PARTICIPATION TOWARD MBE GOALS: 

The total dollar value of a contract awarded to a certified MBE shall be counted 

toward the appropriate contract goal. The total dollar value of a contract 

award to an MBE owned and controlled by both minority males and non-minority 

females shall be counted toward the goals for minorities and women, respectively, 

in proportion to the percentage of ownership and control of each group in the 

business, but not both. The contractor is at liberty to choose the goal to 

which the contract value is applied. The portion of the total dollar value 

of a contract with a joint venture shall be equal to the percentage of the 

ownership and control of the MBE or female partner in the joint ventures. 

A prime contractor may count toward contract goals on expenditures to MBE's 

that perform a commercially useful function in the work of the contract. An 

MBE is considered to perform a commercially useful function when it is respon-

sible for execution of a distinct element of the work and carrying out its 

responsibilities by actually performing, managing, and supervising the work 



involved. The Division shall evaluate the amount of work subcontracted, 

industry practice, and other relevant factors. Consistent with normal industry 

practices an MBE may enter into subcontracts. However, if an MBE contractor 

subcontracts a significantly greater portion of the work of the contract than 

would be expected on the basis of normal industry practices the MBE shall be 

presumed not to be performing a commercially useful function. Acting as a 

broker is not performing a commercially useful function. The MBE may present 

evidence to rebut this presumption to the Division. 

A contractor may count toward its contract goals, expenditures for materials and 

supplies obtained from MBE suppliers and manufacturers, provided that the MBE's 

assume the actual and contractual responsibilities for the provisions of the 

materials and supplies. 

The contractor may count its entire expenditures to an MBE manufacturer, i.e., 

a supplier that produces goods from raw materials or substantially alters them 

before resale. 

The contractor may count 20% of its expenditures to MBE suppliers that are not 

manufacturers, provided that the MBE supplier performs a commercially useful 

function in the supply process. 

SECTION 10 - RECORDS AND REPORTS: 

The MBE Liaison Officer and Staff will closely monitor the progress of the MBE 

program. Monthly reports will be prepared summarizing MBE prograss. FHWA 1405 

reports will continue to be submitted quarterly to FHWA. 
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PART 23—PARTICIPATION BY MINORITY BUSINESS 
ENTERPRISE IN DEPARTMENT OF TRANSPORTA-
TION PROGRAMS 

Subpart A—General 

SEC. 
23.1 Purpose. 
23.3 Applicabil i ty. 
23.5 Definitions. 
23.7 Discrimination Prohibited. 

Subpart B—[Reserved] 

Subpart C—Department of Transportation Financial 
Assistance Programs 

23.41 General. 
23.43 General Requirements for Recipients. 
23.45 Required MBE Program Components. 
23.47 Counting MBE Participation toward Meeting 

MBE Goals. 
23.49 Maintenance of Records and Reports. 
23.51 Certif ication of the Eligibility of Minority Business 

Enterprises. 
23.53 Eligibility Standards. 
23.55 Appeals of Denials of Certif ication as an MBE. 

Subpart D— [Reserved] 

Subpart E—Compliance and Enforcement 

23.71 [Reserved] 
23.73 Complaints. 
23.75 Compliance Reviews. 
23.77 [Reserved] 
23.79 [Reserved] 
23.81 Concil iation Procedures for Financial Assistance 

Programs. 
23.83 E n f o r c e m e n t P r o c e e d i n g s fo r F i n a n c i a l 

Assistance Programs. 
23.85 Emergency Enforcement Procedure. 
23.87 Willful Provision of Incorrect Information. 

Schedule A—Information for Determining Minority 
Business Enterprise Eligibility. 

Schedule B—Information for Determining Joint Venture 
Eligibility. 

Subpart A—General 

23.1 Purpose. 

(a) The purpose of this part is to carry out the 
Department of Transportation's policy of support ing the 
fullest possible participation of firms owned and 

control led by minorit ies and women. (MBEs) in 
Department of Transportation programs. This includes 
assisting MBEs throughout the life of contracts in which 
they participate. 

(b) This part implements in part section 905 of the 
Railroad Revitalization and Regulatory Reform Act of 
1978 (45 U.S.C. 803); section 30 of the Airport and Airway 
Development Act of 1970, as amended (49 U.S.C. 1730): 
section 19 of the Urban Mass Transportat ion Act of 1964, 
as amended (Pub. L. 95—599); Title VI of the Civil Rights 
Act of 1964 (42 U.S.C. 2000d et seq.); the Federal 
Property and Administrative Services Act of 1949 (40 
U.S.C. 471 et seq.); and Title 23 of the U.S. Code (relating 
to highways and highway safety). This regulation 
supersedes all DOT regulations issued previously under 
these authorities, insofar as such regulations affect 
minority business enterprise matters in DOT financial 
assistance programs. 

23.2 Applicabil i ty. 

This part applies to any DOT program through which 
funds are made available to members of the public for 
a c c o m p l i s h i n g DOT's purposes . Con t rac t s and 
subcontracts which are to be performed entirely outside 
the United States, its possessions, Puerto Rico, and the 
North Mariana Islands, are exempted from this part. 

23.5 Definitions. 

"Aff irmative action" means taking specific steps to 
eliminate discrimination and its effects to ensure 
nondiscriminatory results and practices in the future, and 
to involve minority business enterprises fully in contracts 
and programs funded by the Department. 

"Appl icant" means one who submits an application, 
request, or plan to be approved by a Departmental off icial 
or by a primary recipient as a condit ion to eligibil ity for 
DOT financial assistance; and "appl icat ion" means such 
an application, request, or plan. 

"Compliance" means the condit ion existing when a 
recipient or contractor has met and implemented the 
requirements of this part. 

"Contract" means a mutually binding legal relationship 
or any modif ication thereof obligating the seller to 
furnish supplies or services, including construction, and 
the buyer to pay for them. For purposes of this part, a 
lease is a contract. 

"Contractor" means one who participates, through a 
contract of subcontract, in any program covered by this 
part, and includes lessees. 

"Department" or DOT means the Department of 
Transportation, including its operating elements. 

"DOT-assisted contract" means any contract or 
modification of a contract between a recipient and a 
contractor which is paid for in whole or in part with DOT 
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f inancial assistance or any contract or modi f ica t ion of a 
cont ract between a recipient and a lessee. 

" D O T f inancia l assistance" means f inanc ia l aid 
provided by the Depar tment or the Uni ted States Rai l road 
Associat ion to a recipient, but does not inc lude a di rect 
contract . The f inancial aid may be provided d i rect ly in the 
fo rm of actual money or indirect ly in the fo rm of 
guarantees author ized by statute as f inancial assistance 
services of Federal personnel , t i t le or other interest in real 
or personal proper ty t ransferred for less than fair market 
value, or any other arrangement th rough wh ich the 
recipient benefi ts f inancial ly, inc lud ing l icenses for the 
const ruc t ion or operat ion of a Deep Water Port. 

"Depar tmenta l e lement" means the fo l low ing parts of 
DOT: 

(a) The Of f ice of the Secretary (OST); 
(b) The Federal Aviat ion Admin is t ra t ion (FAA); 
(c) The Uni ted States Coast Guard (USCG); 
(d) The Federal H ighway Admin is t ra t ion (FHWA); 
(e) The Federal Rai l road Admin is t ra t ion (FRA); 
(f) The Nat ional H ighway Traf f ic Safety Admin is t ra t ion 

(NHTSA); 
(g) The Urban Mass Transpor ta t ion Admin is t ra t ion 

(UMTA) ; 
(h ) T h e St . L a w r e n c e S e a w a y D e v e l o p m e n t 

Corporat ion (SLSDC); and 
(i) The Research and Special Programs Admin is t ra t ion 

(RSPA). 
"Jo in t venture" means an associat ion of two or more 

businesses to carry out a s ingle business enterpr ise for 
prof i t for wh ich purpose they combine their property , 
capi tal , ef forts, skil ls, and knowledge. 

"Lessee" means a business or person that leases, or is 
negot ia t ing to lease, property f rom a recip ient or the 
Department 's faci l i ty for the purpose of operat ing a 
t ranspor tat ion-re la ted act iv i ty or for the prov is ion of 
goods or services to the faci l i ty or to the pub l ic on the 
faci l i ty. 

"M inor i t y " means a person who is a ci t izen or lawful 
permanent resident of the Uni ted States and w h o is: 

(a) Black (a person having or ig ins in any of the black 
racial groups of Afr ica); 

(b) Hispanic (a person of Spanish or Por tuguese 
cu l ture wi th or ig ins in Mexico, South or Central Amer ica, 
or the Car ibbean Islands, regardless of race); 

(c) Asian Amer ican (a person having or ig ins in any of 
the or ig inal peoples of the Far East, Southeast Asia, the 
Indian subcont inent , or the Pacif ic Islands); or 

(d) Amer ican Indian and Alaskan Native (a person 
having or ig ins in any of the or ig inal peoples of Nor th 
America.) 

(e) Members of other groups, or other indiv iduals, 
found to be economica l l y and social ly d isadvantaged by 
the Small Business Admin is t ra t ion under sect ion 8(a) of 
the Small Business Act, as amended (15 U.S.C. 637(a)). 

"M inor i t y business enterpr ise" or "MBE" means a small 

business concern , as def ined pursuant to sect ion 3 of the 
Smal l Business Act and imp lement ing regulat ions, wh ich 
is owned and con t ro l led by one or more minor i t ies or 
women . Th is def in i t ion appl ies only to f inancia l 
assistance programs. For the purposes of th is part, 
owned and cont ro l led means a business: 

(a) Which is at least 51 per cen tum owned by one or 
more minor i t ies or women or, in the case of a publ ic ly 
owned business, at least 51 per cen tum of the stock of 
wh ich is owned by one or more minor i t ies or women; and 

(b) Whose management and dai ly business operat ions 
are cont ro l led by one or more such indiv iduals. 

" M B E coord ina to r " means the of f ic ia l des ignated by 
the head of the Depar tment e lement to have overal l 
responsib i l i ty for p romot ion of minor i ty business 
enterpr ise in h is /her Depar tmenta l e lement. 

"Noncomp l i ance " means the cond i t ion ex is t ing when a 
rec ip ient or cont rac tor has fai led to imp lement the 
requi rements of this part . 

"Pr imary rec ip ient" is a recip ient who receives DOT 
f inancia l assistance and passes some or all of this 
assistance on to another recipient. 

"P rog ram" means any under tak ing by a recip ient to use 
D O T f inancial assistance, and inc ludes the ent i re act iv i ty 
any part of wh ich receives DOT f inancia l assistance. 

"Rec ip ien t " means any ent i ty, publ ic or private, to 
w h o m D O T f inanc ia l assistance is extended, d i rect ly or 
th rough another recipient for any program'. 

"Secre tary" means the Secretary of t ranspor ta t ion or 
any person w h o m he/she has designated to act for 
h im/her . 

" S e t - a s i d e " m e a n s a t e c h n i q u e w h i c h l i m i t s 
cons idera t ion of bids or proposals to those submi t ted by 
MBEs. 

23.7 Discr iminat ion proh ib i ted 

No person shall be exc luded f rom par t ic ipat ion in, 
den ied the benefi ts of, or o therwise d iscr iminated against 
in connec t ion w i th the award and per fo rmance of any 
cont ract covered by this Program, on the g rounds of race, 
co lor , nat ional or ig in , or sex. 

Subpar t B—[Reserved] 

Subpar t C—Depar tmen t of Transpor ta t ion Financial 
Assistance Programs 

23.41 General. 

(a) Responsibilities of Applicants and Recipients. 
(1) Al l appl icants and recipients shal l fo l low the 

requi rements of sect ion 23.43. 
(2) Appl icants and recipients in the fo l low ing 

categor ies who wi l l let DOT-assisted cont rac ts shall 
implement an MBE program conta in ing the elements set 



for th in sect ion 23.45(e)-( i). Th is p rogram shall be 
submit ted for approval to the D O T element concerned 
wi th the appl icat ion for f inancial assistance or project 
approval. 

(i) Appl icants for funds in excess of $250,000 exclusive 
of transit vehic le purchases under sect ions 3,5 , and 17 of 
the Urban Mass Transpor ta t ion Ac t of 1964, as amended, 
and Federal A id Urban Systems; 

(ii) App l icants for funds in excess of $100,000 under 
sect ions 6 and 8 of the Urban Mass Transpor ta t ion Act of 
1964 as amended; 

(iii) App l icants for Sect ion 402 program funds of the 
Nat ional H ighway Traf f ic Safety Admin is t ra t ion; 

(iv) Appl icants for funds in excess of $250,000 awarded 
by the Federal Aviat ion Admin is t ra t ion to general 
aviat ion airports; 

(v) Appl icants for funds in excess of $400,000 awarded 
by the Federal Aviat ion Admin is t ra t ion to non-hub 
airports; and 

(vi) Appl icants for p lanning funds in excess of $75,000 
awarded by the Federal Aviat ion Admin is t ra t ion. 

(vii) Licensees or appl icants for a l icense under the 
Deepwater Port Act of 1974 (33 U.S.C. 1501 et seq.). 

(3) All appl icants and recipients in the fo l l ow ing 
categor ies who wi l l let DOT assisted cont racts shall 
implement an M 8 E program conta in ing all the elements 
set for th in sect ion 23.45. The program shall be submi t ted 
for approval to the DOT element concerned wi th the 
appl icat ion for assistance or project approval. 

(i) Appl icants for Federal aid h ighway p rogram funds; 
(ii) App l icants for funds in excess of $500,000 exclusive 

of transit vehic le purchases under sect ions 3 ,5 , and 17 of 
the Urban Mass Transpor ta t ion Act of 1964, as amended, 
and Federal A id Urban Systems; 

(iii) Appl icants for funds in excess of $200,000 under 
sections 6 and 8 of the Urban Mass Transpor ta t ion Act of 
1964 as amended; 

(iv) Appl icants for funds in excess of $500,000 awarded 
by the Federal Av iat ion Admin is t ra t ion to large med ium 
and small hub ai rports; and 

(v) Appl icants for f inancia l assistance programs, 
inc lud ing loan guarantees, by the Federal Rai l road 
A d m i n i s t r a t i o n a n d t h e U n i t e d S t a t e s R a i l w a y 
Associat ion. 

(b) Approval Requirement. App l ica t ions and fund ing 
agreements are s igned and author izat ions to proceed are 
approved only after the appl icants MBE p rogram has 
been approved by the Departmental element. Th is 
requirement appl ies to appl icat ions, author izat ions to 
proceed requested by Federal-aid h ighway program 
recipients, and requests for draw downs f rom the U.S. 
Rai lway Associat ion submi t ted 90 days or more fo l low ing 
the effect ive date of this part. 

(c) Effect of agreement. The MBE program prepared 
by the appl icant and the commi tmen t made by the 

appl icant to carry out the MBE program is incorpora ted 
into and becomes part of this agreement and subsequent 
f i nanc ia l ass is tance ag reemen ts . The a g r e e m e n t 
between the Depar tment and the rec ip ient shal l 
cont rac tua l ly b ind the recip ient to the commi tmen ts 
made in the MBE program, as approved by the 
Department . Failure to keep these commi tmen ts shall be 
deemed noncomp l iance wi th this Part. Once submi t ted 
and approved, an M B E program is appl icable to all DOT-
assisted cont rac ts sol ic i ted and let by the app l icant af ter 
the approval date of the MBE program regardless of the 
approval date of the grant or pro ject under wh i ch the 
cont rac ts are let. 

(d) Other MBE Programs. (1) App l ican ts meet ing the 
cr i ter ia set fo r th in paragraph (a) (2) and (3) of this 
sect ion who have fo rmu la ted MBE programs under 
previous requi rements of DOT or other agencies shall 
revise these programs to con fo rm to the requ i rements of 
this part pr ior to the approval of their next app l icat ion. 

(2) An M B E program approved by one Depar tmenta l 
e lement is acceptable to all Depar tmenta l elements. 
Appl icants having an approved MBE program are not 
required to resubmit the program or to p roduce a new 
program for future appl icat ions, as long as all 
requi rements for approval cont inue to be met and 
imp lementa t ion of the p rogram is achiev ing compl iance. 
The Depar tmenta l e lement reassesses its approval of the 
MBE program of con t inu ing recipients at least annual ly . 

(e) Transit Vehicle Manufacturers. Transi t vehic le 
manufacturers who w ish to bid on UMTA-ass is ted transit 
vehic le p rocurement contracts shall have a U M T A -
approved MBE program. Each UMTA recip ient shal l 
requi re these manufacturers to cer t i fy that they have 
such a p rogram as a cond i t ion for b idd ing on U M T A -
assisted contracts. 

(f) Exemptions. The head of the Depar tmenta l 
element may, under appropr ia te c i rcumstances, and wi th 
the concur rence of the Secretary, grant deviat ions or 
exempt ions f rom this subpart . A request for deviat ion or 
exempt ion f rom this subpar t shall be in wr i t ing and shall 
inc lude a showing as to how the par t icu lar s i tuat ion is 
except iona l and how the modi f ied p rogram compl ies 
substant ia l ly wi th this part. If the appl icant asserts that 
State or local law prohib i ts it f rom inc lud ing a par t icu lar 
prov is ion in its program, the appl icant shall provide 
copies of all legal c i tat ions suppor t ing the claim. 

23.43 General requirements for recipients. 

(a) Each recip ient shall agree to abide by the 
statements in paragraphs (a) (1) and (2) of this sect ion. 
These statements shall be inc luded in the recipient 's DOT 
f inancial assistance agreement and in all subsequent 
agreements between the recipient and any subrec ip ient 
and in all subsequent DOT-assisted contracts between 
recipients or subrecip ients and any contractor . 
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MINORITY BUSINESS ENTERPRISE (MBE) PROGRAM 

(1) "Policy. It is the pol icy of the Depar tment of 
Transpor ta t ion that minor i ty business enterpr ises as 
def ined in 49 CFR Part 23 shall have the max imum 
oppor tun i ty to part ic ipate in the per formance of 
contracts f inanced in whole or in part wi th Federal funds 
u n d e r t h i s a g r e e m e n t . C o n s e q u e n t l y t h e M B E 
requirements of 49 CFR Part 23 apply to this agreement. 
• (2) "MBE Obligation, (j) The recipient or its cont rac tor 

agrees to ensure that minor i ty business enterpr ises as 
def ined in 49 CFR Part 23 have the max imum oppor tun i t y 
to part ic ipate in the per formance of cont racts and 
subcontracts f inanced in who le or in part w i th Federal 
funds prov ided under this agreement. In this regard ail 
recipients or cont ractors shall take all necessary and 
reasonable steps in accordance wi th 49 CFR Part 23 to 
ensure that minor i ty business enterpr ises have the 
max imum oppor tun i ty to compete for and per fo rm 
contracts. Recipients and their cont rac tors shall not 
d iscr iminate on the basis of race, co lor , nat ional or ig in, or 
sex in the award and per formance of DOT-assis ted 
contracts." 

(b) Each D O T f inancial assistance agreement shal l 
inc lude the fo l lowing: "I f as a cond i t i on of assistance the 
recipient has submi t ted and the Depar tment has 
approved a minor i t y business enterpr ise af f i rmat ive 
act ion program wh ich the recipient agrees to carry out , 
this program is incorporated into this f inancia l assistance 
agreement by reference. This p rogram shall be treated as 
a legal ob l igat ion and fai lure to carry out its terms shall be 
treated as a v io lat ion of this f inancia l assistance 
agreement. Upon not i f icat ion to the recipient of its fai lure 
to carry out the approved program the Depar tment shal l 
impose such sanct ions as noted in 49 CFR Part 23, 
Subpart E, wh ich sanct ions may inc lude terminat ion of 
the agreement or o ther measures that may affect the 
abil i ty of the recipient to obta in fu ture DOT f inancia l 
assistance." 

(c) The recipient shall advise each subrecip ient , 
contractor , or subcont ractor that fai lure to carry out the 
requirements set for th in 23.43(a) shall const i tu te a 
breach of contract and, after the not i f icat ion of the 
Department, may result in terminat ion of the agreement 
or contract by the recipient or such remedy as the 
recipient deems appropr iate. 

(d) Recipients shall take act ion concern ing lessees as 
fol lows: 

(1) Recipients shall not exc lude MBEs f rom 
part ic ipat ion in business oppor tun i t ies by enter ing into 
long- term, exclusive agreements wi th non-MBEs for the 
operat ion of major t ranspor tat ion-re lated activi t ies or 
major activit ies for the provis ion of goods and services to 
the faci l i ty or to the publ ic on the faci l i ty. 

(2) Recipients required to submi t af f i rmat ive act ion 
programs under sect ion 23.41 (a)(2) or (a)(3) that have 
business oppor tun i t ies for lessees shall submi t to the 
Department for approval wi th their programs overal l 

goals for the par t ic ipat ion as lessees of f i rms owned and 
cont ro l led by minor i t ies and f i rms owned and con t ro l led 
by women . These goals shal l be fo r a speci f ied per iod of 
t ime and shall be based on the factors l isted in sect ion 
23.45(g)(5)-Recipients shall review these goals at least 
annual ly , and whenever the goals expire. The review shall 
analyze pro jec ted versus actual M B E par t ic ipat ion du r i ng 
the per iod covered by the review and any changes in 
factual c i rcumstances af fect ing the select ion of goals. 
Fo l lowing each review, the recip ient shall submi t new 
overall goals to the Depar tment for approval. Recipients 
that fail to meet their goals for M B E lessees shal l 
demonst ra te to the Depar tment in wr i t ing that they made 
reasonable ef for ts to meet the goals. 

(3) Except as prov ided in th is sect ion, recipients are not 
required to inc lude lessees in their a f f i rmat ive act ion 
programs. Lessees themselves are not subject to the 
requi rements of this Part, except for the ob l iga t ion of 
sect ion 23.7 to avoid d iscr iminat ion against MBEs. 

23.45 Requi red MBE program components . 

(3) A policy statement, expressing a commitment to 
use MBEs in all aspects of contracting to the maximum 
extent feasible. (1) The appl icant 's po l i cymak ing body 
(Board, Counc i l , etc.) shall issue a po l icy statement 
s igned by the chai rperson, wh ich expresses its 
commi tmen t to the p rogram out l ines the var ious levels of 
responsibi l i ty and states the object ives of the program., 
The po l icy statement shall be c i rcu lated th roughou t the 
appl icant 's organizat ion and to minor i ty , female, and 
nonminor i t y commun i t y and business organizat ions. 

(b) The designation of liaison officer, as well as such 
support staff as may be necessary and proper to 
administer the program, and a description of the 
authority, responsibility, and duties of the liaison officer 
and support staff. (1) The Chief Execut ive Of f i cer of the 
recipient shall designate an MBE l iaison of f icer and 
adequate staff to administer the MBE program. The M B E 
l iaison of f icer shall report d i rect ly to the Chief Execut ive 
Off icer . 

(2) The MBE l iaison of f icer shall be responsib le for 
developing, manag ing and imp lement ing the M B E 
program on a day- to-day basis; for car ry ing out techn ica l 
assistance act iv i t ies for MBEs; and for d isseminat ing 
in fo rmat ion on available business oppor tun i t ies so that 
MBEs are prov ided an equitable oppor tun i ty to bid on the 
appl icant 's contracts. 

(c) Procedures to ensure that MBEs have an equitable 
opportunity to compete for contracts and subcontracts. 
The recip ient shall develop and use af f i rmat ive act ion 
techniques to faci l i tate MBE par t ic ipat ion in con t rac t ing 
activit ies. These techniques include: 

(1) Ar rang ing sol ic i tat ions, t ime for the presentat ion of 
bids, quant i t ies, speci f icat ions, and del ivery schedules so 
as to faci l i tate the par t ic ipat ion MBEs. 



(2) Provid ing assistance to MBEs in overcoming 
barriers such as the inabi l i ty to obta in bond ing , 
f inancing, or technical assistance. 

(3) Carry ing out in format ion and commun ica t ions 
programs on cont rac t ing procedures and speci f ic 
cont rac t ing oppor tun i t ies in a t imely manner, wi th such 
programs being bi l ingual where appropr iate. 

(d) Opportunities for the use of banks owned and 
controlled by minorities or women. (1) The recip ient shal l 
t ho rough ly investigate the ful l extent of services of fered 
by banks owned and cont ro l led by minor i t ies or women 
in its commun i t y and make the greatest feasible use of 
these banks. 

(2) Recipients shall also encourage pr ime cont rac tors 
to use the services of banks owned and cont ro l led by 
minor i t ies or women . 

(e) MBE directory. (1) The recipient shall have avai lable 
a d i rectory or source list to faci l i tate ident i fy ing MBEs 
wi th capabi l i t ies relevant to general con t rac t ing 
requirements and to part icular sol ic i tat ions. The 
recipient shall make the d i rectory available to b idders 
and proposers in their e f for ts to meet the MBE 
requ i remen ts . It shal l spec i f y w h i c h f i rms the 
D e p a r t m e n t , r e c i p i e n t , or the S m a l l B u s i n e s s 
Admin is t ra t ion has determined to be el ig ib le MBEs in 
accordance wi th procedures set for th in this subpart . 

(f) Procedures to ascertain the eligibility of MBEs and 
joint ventures involving MBEs. (1) To ensure that its 
MBE program benefits on ly f i rms owned and cont ro l led 
by minor i t ies or women, the recipient shall cer t i fy the 
el ig ib i l i ty of MBEs and jo in t ventures involv ing MBEs that 
are named by the compet i to rs in accordance wi th this 
subpart . Recipients may, at their own discret ion, accept 
cer t i f icat ions made by other DOT recipients. 

(2) Recipients shall require their pr ime cont rac tors to 
make good faith ef for ts to replace an MBE subcont rac tor 
that is unable to per form successful ly wi th another MBE. 
The recipient shall approve all subst i tu t ions of 
subcont rac tors before bid open ing and dur ing cont rac t 
per formance, in order to ensure that the subst i tu te f i rms 
are el ig ible MBEs. 

(g) Percentage goals for the dollar value of work to be 
awarded to MBEs. 

(1) Once the recipient has reviewed proposed 
cont rac t ing to ident i fy those cont rac t ing act iv i t ies wh ich 
have the greatest potent ia l for MBE part ic ipat ion, the 
recipient shall set goals that are pract ical and related to 
the potent ia l availabi l i ty of MBEs in desired areas of 
expert ise. 

(2) The appl icant / rec ip ient shall establ ish two types of 
MBE goals: 

(i) Overall goals for its ent ire MBE program, for a 
specif ied per iod of t ime (e.g. one year), or for a speci f ic 
project, (e.g. the const ruc t ion of a faci l i ty) : and 

(ii) Contract goals on each specif ic pr ime cont rac t w i th 

subcon t rac t ing possibi l i t ies, wh ich the b idder or 
proposer must meet or exceed or demonst ra te that it 
cou ld not meet despi te its best ef forts. 

(3)(i) Recipients shall submi t their overall goals and a 
descr ip t ion of the me thodo logy used in establ ish ing 
them w i th their MBE program. When the overal l goals 
expire, new overal l goals shall be set and submi t ted to the 
Depar tment for approval . Contract goals need not be 
submi t ted in the appl icant 's MBE program, but the 
p rog ram shall conta in a descr ip t ion of the me thodo logy 
to be used in establ ish ing them. Cont rac t goals may 
require approval by the Depar tment prior to con t rac t 
sol ic i ta t ion. 

(ii) A t the t ime the recip ient submits its overal l goals to 
the Depar tment for approval , the recipient shall pub l ish a 
not ice announc ing these goals, in fo rming the pub l ic that 
the goals and a descr ip t ion of how they were selected are 
avai lable for inspect ion dur ing normal business hours at 
the pr inc ipal o f f ice of the recipient for 30 days fo l l ow ing 
the date of the not ice, and in fo rming the publ ic that the 
Depar tment and the recip ient wi l l accept comments on 
the goals for 45 days f rom the date of the not ice. The 
not ice shall inc lude addresses to which commen ts may 
be sent, and shall be publ ished in general c i rcu la t ion 
media and available minor i ty - focus media and t rade 
associat ion publ icat ions, and shall state that the 
comments are for in format iona l purposes only. 

(4) Recipients shall set separate overal l and cont ract 
goals for f i rms owned and cont ro l led by minor i t ies and 
f i rms owned and cont ro l led by women. 

(5) The appl icant shall cons ider the fo l low ing factors in 
set t ing overal l goals: 

(i) Overal l goals shal l be based on pro jec t ion of the 
number and types of contracts to be awarded by the 
appl icant and a pro jec t ion of the number and types of 
MBEs l ikely to be available to compete for cont racts f rom 
the recip ient over the per iod dur ing wh ich the goals wi l l 
be in effect. 

(ii) Overal l goals shall also be based on past results of 
the appl icants/ recipient 's ef for ts to cont ract w i th MBEs 
and the reasons for the h igh or low level of those results. 

(6) The app l icant / rec ip ient shall review the overall 
goals at least annual ly . The review process shall analyze 
pro jec ted versus actual MBE par t ic ipat ion dur ing the 
previous year. The necessary revisions shall be made 
based on the analysis and submi t ted to the Depar tment 
for approval. 

(7) Goals shall be set for specif ic contracts based on 
the known avai labi l i ty of qual i f ied MBEs. 

(8) Recipients and cont ractors shall at a m in imum seek 
MBEs in the same geographic area in wh ich they seek 
cont ractors or subcont ractors general ly for a given 
sol ic i tat ion. If the recipient or cont ractor cannot meet the 
goals using MBEs f rom this geograph ic area, the 
recipient or contractor , as part of its ef for ts to meet the 
goal, shall expand its search to a reasonable wider 
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geographic area. 
(h) Procedures to require that participating MBEs are 

identified by name by competitors for contracts. 
Recipients shall indicate, in sol ic i ta t ions for DOT-
assisted cont rac ts that prov ide oppor tun i t ies for MBE 
part ic ipat ion goals for the use of f i rms owned and 
contro l led by minor i t ies and f i rms owned and cont ro l led 
by women. Sol ic i tat ions shall require all b idders/ 
proposers to submi t a wr i t ten assurance of meet ing the 
goals in the i r b ids or proposals. Wi th in a reasonable t ime 
after the open ing of bids and before the award of the 
contract , the recipient shall require all b idders or 
proposers w ish ing to remain in compet i t i on for the 
cont ract to submi t the names of MBE subcont ractors , a 
descr ipt ion of the work each is to per form, and the do l la r 
value of each proposed MBE subcont ract . The recipient-
shall set the t ime at wh ich bidders and proposers are 
required to submi t th is in format ion and in fo rm bidders 
and proposers of this t ime in the sol ic i ta t ion. Agreements 
between a b idder /p roposer and an MBE in wh ich the 
MBE promises not to provide subcont rac t ing quota t ions 
to other b idders /proposers are prohib i ted. 

(i) Selection Criteria To Ensure That Prime Contracts 
Are Awarded to Competitors That Meet MBE Goals. (1) If 
any compet i to r o f fer ing a reasonable pr ice meets the 
MBE contract goal, the recipient shall presume 
conclusively that all compet i tors that fa i led to meet the 
goal have fai led to exert suf f ic ient reasonable ef for ts and 
consequent ly are inel ig ible to be awarded the contract . 

(2) To implement th is presumpt ion, the recip ient shal l 
determine whether the compet i to r o f fe r ing the lowest 
pr ice of f i rms meet ing the MBE contract goal has of fered 
a reasonable pr ice for the contract . If the recipient 
determines that th is compet i to r has of fered a reasonable 
price, the recip ient shall award the cont rac t to the f i rm. If 
the recipient determines that this compet i tor 's pr ice is not 
reasonable, it shall consider next the pr ice o f fered by the 
compet i tor w i th the highest percentage of MBE 
part ic ipat ion of those f i rms that fai led to meet the goal. If 
the recipient determines that this pr ice is reasonable, it 
shall award the cont ract to this compet i to r . If the 
recipient determines that this pr ice is not reasonable, the 
recipient shall consider the other compet i to rs that fai led 
to meet the goal in order of their percentage of MBE 
par t ic ipat ion unti l it selects one wi th a reasonable price. If 
the recipient determines that no compet i to r w i th MBE 
part ic ipat ion has of fered a reasonable price, the rec ip ient 
may award the contract to any compet i to r that 
demonstrates that it has made suf f ic ient reasonable 
efforts to meet the MBE contract goal. 

(3) To decide whether a price of fered by a compet i to r is 
reasonable, the recipient shall use the same cr i ter ia that it 
wou ld use to determine whether, if the compet i to r had 
made the only of fer to per form the contract , the recipient 
wou ld award the contract . 

(4) To demonst ra te suf f ic ient reasonable ef for ts to 
meet the MBE cont rac t goal, a cont rac tor shall d o c u m e n t 
the steps it has taken to obta in M B E par t ic ipat ion, 
inc lud ing but not l imi ted to the fo l low ing : 

(i) A t tendance at a pre-b id meet ing, if any, schedu led 
by the recipient to in fo rm MBEs of subcont rac t ing 
oppor tun i t ies under a given sol ic i ta t ion: 

(ii) Adver t isement in general c i rcu la t ion media, t rade 
associat ion publ icat ions, and minor i t y - focus media for at 
least 20 days before b ids or proposals are due. If 20 days 
are not available, pub l ica t ion for a shor ter reasonable 
t ime is acceptable. 

(i i i) Wr i t ten not i f ica t ion to MBEs that their interest in 
the cont rac t is sol ic i ted; 

(iv) Ef for ts made to select por t ions of the wo rk 
proposed to be per fo rmed by MBEs in order to increase 
the l ike l ihood of achiev ing the stated goal: 

(v) Ef for ts to negot iate wi th MBEs for speci f ic subb ids 
inc lud ing at a m in imum: 

(A) The names, addresses, and te lephone numbers of 
MBEs that were contacted; 

(B) A descr ip t ion of the in fo rmat ion prov ided to MBEs 
regard ing the plans and speci f icat ions for por t ions of the 
work to be per formed; and 

(C) A statement of why addi t ional agreements w i th 
MBEs, were not reached; 

(vi) Concern ing each MBE the compet i to r contac ted 
but rejected as unqual i f ied, the reasons for the 
compet i tor 's conc lus ion : 

(vii) Ef for t made to assist the MBEs contac ted that 
needed assistance in obta in ing bond ing or insurance 
requi red by the compet i to r or recipient. 

(5) Compet i to rs that fail to meet MBE goals and fail to 
demonst ra te suf f ic ient reasonable ef for ts shal l not be 
el ig ib le to be awarded the contract . 

(6) To ensure that all ob l igat ions under cont rac ts 
awarded to MBEs are met, the recipient shall review the 
contractor 's MBE involvement ef forts dur ing the 
per fo rmance of the contract . The cont ractor shall b r ing 
to the at tent ion of the recipient any s i tuat ion in wh i ch 
regular ly scheduled progress payments are not made to 
M B E subcont ractors . 

(7) The speci f ic so l ic i ta t ion language incorpora t ing the 
requirements of this subsect ion shall be inc luded in the 
MBE program. 

(j) A description of the methods by which the recipient 
will require subrecipients, contractors, and 
subcontractors to comply with applicable MBE 
requirements. (1) The recipient shall inc lude in its MBE 
program a descr ip t ion and the specif ic language of any 
precondi t ions to subgrants or contracts per ta in ing to the 
use of MBEs, inc lud ing subcont rac t ing programs, it 
awards wi th DOT funds in add i t ion to those required by 
this sect ion. It shall speci fy on what size and/or type of 
contracts and subgrants it includes such precondi t ions. 
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The descr ipt ion shall conta in a summary of the ways the 
recipient provides help to its subrecip ients, cont rac tors 
and subcont ractors in draf t ing and imp lement ing their 
programs for us ing MBEs. The descr ip t ion shall also 
inc lude the means by wh ich the recip ient enforces the 
requirements p laced on subrecip ients, cont ractors and 
subcont ractors . 

(2) Any M B E subcont rac t ing programs required by the 
recipient in add i t ion to those required by this sect ion 
shall be submi t ted to the recip ient by the apparent 
successful b idder /proposer . The b idders /proposers shall 
be advised in the sol ic i ta t ion that fai lure to submi t the 
addi t ional MBE subcont rac t ing program shall make the 
b idder /proposer inel ig ib le for award. 

(k) Procedures by which the applicant/recipient will 
implement MBE set-asides. Where not proh ib i ted by state 
or local law and determined by the recipient to be 
necessary to meet MBE goals, procedures to implement 
MBE set-asides shall be establ ished. M B E set-asides 
shall be used on ly in cases where at least three MBEs w i th 
capabi l i t ies consistent w i th cont ract requi rements exist 
so as to permit compet i t ion . 

23.47 Coun t ing MBE par t ic ipat ion toward meet ing 
MBE goals. 

MBE par t ic ipat ion shall be counted toward meet ing 
MBE goals as fo l lows: 

(a) Once a f i rm is determined to be an el igible MBE the 
total dol lar value of the contract awarded to the M B E shall 
be counted toward the appl icable MBE goals. 

(b) The total do l lar value of a contract to an MBE owned 
and contro l led by both minor i ty males and non-minor i t y 
females shall be counted toward the goals for minor i t ies 
and women respectively, in p ropor t ion to the percentage 
of ownership and cont ro l of each g roup in the business. 
The total do l lar value of a cont ract wi th an MBE owned 
and cont ro l led by minor i ty women shall be counted 
toward either the minor i ty goal or the goal for women, but 
not to both. The Depar tment may choose the goal to 
which the cont ract value is appl ied. 

(c) A cont ractor may count toward its MBE goals a 
por t ion of the total dol lar value of a cont rac t w i th a jo in t 
venture el ig ib le under the standards of this subpar t equal 
to the percentage of the ownersh ip and contro ls of the 
MBE partner in the jo int venture. 

(d)(1) A cont ractor may count toward its MBE goals 
only expendi tures to MBEs that per form a commerc ia l l y 
useful funct ion in the work of a contract . An MBE is 
considered to per form a commerc ia l l y useful func t ion 
when it is responsib le for execut ion of a d is t inct e lement 
of the work of a contract and car ry ing out its 
responsibi l i t ies by actual ly per forming, managing, and 
supervising the work involved. To determine whether an 
MBE is per fo rming a commerc ia l ly useful func t ion , the 
Department shall evaluate the amount of work 

subcont rac ted, indust ry pract ices, and o ther relevant 
factors. 

(2) Consis tent wi th normal industry pract ices, an M B E 
may enter in to subcont racts . If an M B E cont rac tor 
subcont rac ts a s igni f icant ly greater por t ion of the work of 
the cont ract than wou ld be expected on the basis of 
normal indust ry pract ices, the M B E shall be presumed 
not to be pe r fo rm ing a commerc ia l l y useful func t ion . The 
M B E may present evidence to rebut this p resumpt ion to 
the Depar tment . 

(e) A con t rac to r may coun t toward its M B E goals 
expendi tures for materials and suppl ies obta ined f r om 
M B E suppl iers and manufacturers, prov ided that the 
MBEs assume the actual and cont rac tua l responsib i l i ty 
for the prov is ion of the materials and suppl ies. 

(1) The con t rac to r may count its ent ire expend i tu re to 
an M B E manufac turer (i.e., a suppl ier that p roduces 
goods f rom raw materials or substant ia l ly alters t hem 
before resale). 

(2) The con t rac to r may coun t 20 percent of its 
e x p e n d i t u r e s to M B E s u p p l i e r s t h a t a re no t 
manufacturers , provided that the M B E suppl ier per forms 
a commerc ia l l y useful func t ion in the supply process. 

23.49 Maintenance of records and reports. 

(a) In order to mon i to r the progress of its MBE p rogram 
the app l icant / rec ip ient shall develop a recordkeep ing 
system wh ich wi l l ident i fy and assess MBE cont rac t 
awards, pr ime cont ractors progress in ach iev ing MBE 
subcont rac t goals, and other MBE af f i rmat ive ac t ion 
ef forts. 

(b) Speci f ical ly , the app l icant / rec ip ient shal l mainta in 
records showing: 

(1) Procedures wh ich have been adopted to comp ly 
wi th the requi rements of this part. 

(2) Awards to MBEs. These awards shall be measured 
against pro jec ted MBE awards and/or MBE goals. To 
assist in this ef for t , the appl icant shal l obta in regular 
reports f rom pr ime cont ractors on their progress in 
meet ing cont rac tua l MBE obl igat ions. 

(3) Speci f ic ef for ts to ident i fy and award cont rac ts to 
MBEs. 

(c) Records shall be available upon the request of an 
author ized of f icer or employee of the gove rnmen ts 

(d)(1) The recipient shall submi t reports con fo rm ing in 
f requency and format to exist ing cont ract repor t ing 
requi rements of the appl icable Depar tmenta l e lement. 
Where no such cont rac t repor t ing requi rements exist, 
MBE reports shall be submi t ted quarter ly . 

(2) These reports shall inc lude as a m in imum: 
(i) The number of cont racts awarded to M8Es; 
(ii) A descr ip t ion of the general categor ies of cont rac ts 

awarded to MBEs; 
(iii) The dol lar value of cont racts awarded to MBEs; 



(iv) The percentage of the dol lar value of all cont rac ts 
awarded du r ing this per iod wh ich were awarded to MBEs; 
and 

(v) An ind icat ion of whether and the extent of wh ich the 
percentage met or exceeded the goal speci f ied in the 
appl icat ion. 

(3) The records and reports required by this sect ion 
shall provide in format ion relat ing to f i rms owned and 
cont ro l led by minor i t ies separately f rom in format ion 
relat ing to f i rms owned and cont ro l led by women . If the 
records and reports inc lude any 8(a) cont rac tors that are 
not minor i t ies or women , in format ion concern ing these 
cont ractors shal l also be recorded and repor ted 
separately. 

23.51 Cer t i f icat ion of the el ig ib i l i ty of minor i ty business 
enterprises. 

(a) To ensure that this part benefi ts on ly MBEs wh ich 
are owned and cont ro l led in both fo rm and substance by 
one or more minor i t ies or women, DOT recipients shall 
use Schedules A and B ( reproduced at the end of t h i s 
Part) to cer t i fy f i rms who wish to part ic ipate as MBEs in 
DOT under this part. 

(b) Except as provided in paragraph (c) of this sect ion, 
each business, inc lud ing the MBE partner in a jo in t 
venture, w ish ing to part ic ipate as a MBE under th is part in 
a DOT-assisted contract shall comple te and submi t 
Schedule A. Each enti ty w ish ing to part ic ipate as a jo in t 
venture MBE under this part in DOT assisted cont racts 
shall in add i t ion complete and submi t Schedule B. The 
schedule(s) shall be s igned and notar ized by the 
author ized representat ive of the business ent i ty. A 
business seeking cer t i f icat ion as an MBE shall submi t the 
required schedules wi th its b id or proposal for 
t ransmission to the cont ract ing agency involved. 

(c) Under the fo l low ing c i rcumstances, a business 
seeking to part ic ipate as an MBE under this subpar t need 
not submit schedule A or B: 

(1) If a DOT recipient has establ ished a d i f ferent 
cer t i f icat ion process that DOT has determined to be as or 
more effect ive than the process provided for by th is 
sect ion. Where such a process exists, potent ia l MBE 
cont ractors shall submi t the in format ion required by the 
recipient 's process. 

(2) If the potent ial MBE cont rac tor states in wr i t ing that 
it has submi t ted the same in format ion to or has been 
cert i f ied by the DOT recipient involved, any DOT 
element, or another Federal agency that uses essential ly 
the same def in i t ion and ownersh ip and cont ro l cr i ter ia as 
DOT. The potent ial MBE cont ractor shall obta in the 
in format ion and cer t i f icat ion (if any) f rom the other 
agency and submi t it to the recipient or cause the other 
agency to submit it. The recipient may rely upon such a 
cert i f icat ion. Where another agency has co l lected 

in fo rmat ion but not made a determinat ion concern ing 
el ig ib i l i ty , the D O T recipient shall make its own 
de termina t ion based on the in format ion it has ob ta ined 
f rom the o ther agency. 

(3) If the potent ia l MBE cont ractor has been 
determined by the Smal l Business Admin is t ra t ion to be 
owned and cont ro l led by social ly and economica l l y 
d isadvantaged indiv iduals under sect ion 8(a) of the Smal l 
Business Act as amended. 

23.53 El ig ib i l i ty standards. 

(a) The fo l l ow ing standards shall be used by rec ip ients 
in de te rmin ing whether a f i rm is owned and con t ro l led by 
one or more minor i t ies or women is and shall there fore be 
e l ig ib le to be cert i f ied as an M B E Businesses aggr ieved 
by the determinat ion may appeal in accordance wi th 
procedures set fo r th in 23.55. 

(1) Bona f ide minor i ty g roup membersh ip shal l be 
establ ished on the basis of the indiv iduals c la im that he or 
she is a member of a minor i ty g roup and is so regarded by 
that par t icu lar minor i ty commun i t y . However, the 
recipient is not required to accept th is c la im if it 
determines the c la im to be invalid. 

(2) An el ig ib le minor i ty business enterpr ise under this 
part shall be an independent business. The ownersh ip 
and cont ro l by minor i t ies or women shall be real, 
substant ia l and con t inu ing and shall go beyond pro 
forma ownersh ip of the f i rm as ref lected in its ownersh ip 
documents . The minor i ty or w o m e n owners shal l enjoy 
the cus tomary inc idents of ownersh ip and shall share in 
the risks and prof i ts commensura te wi th their ownersh ip 
interests, as demonst ra ted by a examinat ion of the 
s u b s t a n c e r a t h e r t h a n f o r m of a r r a n g e m e n t s . 
Recogni t ion of the business as a separate ent i ty for tax or 
corporate purposes is not necessari ly suf f ic ient for 
recogn i t ion as an MBE. In determin ing whether a 
potent ia l MBE is an independent business. D O T 
recipients shall consider all relevant factors, i nc lud ing 
the date the business was establ ished, the adequacy of its 
resources for the work of the contract , and the degree to 
w h i c h f i n a n c i a l , e q u i p m e n t l e a s i n g , a n d o t h e r 
relat ionships wi th non minor i ty f i rms vary f rom indust ry 
pract ice. 

(3) The minor i ty or w o m e n owners shall also possess 
the power to direct or cause the d i rect ion of the 
management and pol ic ies of the f i rm and to make the 
day- to -day as wel l as major decisions on matters of 
management , pol icy, and operat ions. The f i rm shall not 
be subject to any formal or in formal restr ic t ions wh ich 
l imit the cus tomary discret ion of the minor i ty or women 
owners. There shall be no restr ict ions through, for 
example, by law provis ions, partnership agreements, or 
char ter requirements for cumulat ive vot ing r ights or 
o therwise that prevent the minor i ty or w o m e n owners, 



wi thout the coopera t ion or vote of any owner w h o is not a 
minor i ty or woman, f rom making a business dec is ion of 
the f i rm. 

(4) If the owners of the f i rm who are not minor i t ies or 
women are d ispropor t ionate ly responsib le for the 
operat ion of the f i rm, then the f i rm is not cont ro l led by 
minor i t ies or w o m e n and shall not be considered an MBE 
wi th in the meaning of this p a r t Where the actual 
management of the f i rm is cont rac ted out to indiv iduals 
other than the owner, those persons who have the 
ul t imate power to hire and f ire the managers can, for the 
purposes of th is part , be considered as cont ro l l ing the 
business. 

(5) All secur i t ies wh ich const i tu te ownersh ip and /o r 
cont ro l a corpora t ion for purposes of establ ishing it as an 
MBE under th is part shall be held d i rect ly by minor i t ies or 
women. No secur i t ies held in trust, or by any guard ian for 
a minor, shall be considered as held by minor i ty or 
women in de termin ing the ownersh ip or cont ro l of a 
corporat ion. 

(6) The cont r ibu t ions of capital or expert ise by the 
minor i ty or women owners to acqui re their interests in the 
f i rm shall be real and substant ial . Examples of insuf f ic ient 
cont r ibu t ions inc lude a promise to cont r ibu te capital , a 
note payable to the f i rm or its owners who are not social ly 
a n d e c o n o m i c a l l y d i s a d v a n t a g e d o r t h e m e r e 
part ic ipat ion as an employee, rather than as a manager. 

(b) In addi t ion to the above standards, D O T recipients 
shall give special considerat ion to the fo l low ing 
c i rcumstances in determin ing el ig ibi l i ty under th is part. 

(1) Newly fo rmed f i rms and f i rms whose ownersh ip 
and /o r contro l has changed since the date of the 
advert isement of the contract are closely scrut in ized to 
determine the reasons for the t im ing of the fo rmat ion of 
or change in the f i rm. 

(2) A previous and/or con t inu ing employer -employee 
relat ionship between or among present owners is 
careful ly reviewed to ensure that the employee-owner 
has management responsibi l i t ies and capabi l i t ies 
d iscussed in this sect ion. 

(3) Any relat ionship between an MBE and a business 
wh ich is not an M B E wh ich has an interest in the MBE is 
careful ly reviewed to determine if the interest of the non -
MBE conf l ic ts wi th the ownersh ip and cont ro l 
requirements of this sect ion. 

(c) A jo int venture is el igible under th is part if the MBE 
partner of the jo in t venture meets the standards for an 
el ig ib le MBE set for th above and the MBE partner is 
responsible for a clear ly def ined por t ion of the work to be 
per formed and shares in the ownersh ip contro l , 
management responsibi l i t ies, risks, and prof i ts of the 
joint venture. 

(d) A joint venture is el ig ib le to compete in an MBE set-
aside under this part if the MBE partner of the jo int 
venture meets the standards of an el ig ib le M B E set for th 
above, and the MBE partner's share in the ownersh ip . 

cont ro l , and management responsibi l i t ies, risks, and 
prof i ts of the jo in t venture is at least 51 percent and the 
MBE partner is responsib le for a clear ly def ined por t ion 
of the work to be per formed. 

(e) A business w ish ing to be cer t i f ied as an M B E or jo int 
venture M B E by a D O T recipient shal l cooperate w i th the 
recipient in supp ly ing addi t ional in fo rmat ion wh ich may 
be requested in order to make a determinat ion . 

(f) Once cert i f ied, an MBE shall update its submiss ion 
annual ly by submi t t ing a new Schedule A or cer t i f y ing 
that the Schedule A on f i le is sti l l accurate. At any t ime 
there is a change in ownersh ip or con t ro l of the f i rm, the 
M B E shall submi t a new schedule A. 

(g) Except as prov ided in sect ion 23.55, the denia l of a 
cer t i f icat ion by the Depar tment or a rec ip ient shal l be 
f inal, for that cont rac t and other cont racts being let by the 
recip ient at the t ime of the denial of cer t i f icat ion. MBEs 
and jo int ventures denied cer t i f icat ion may cor rect 
def ic iencies in their ownersh ip and cont ro l and apply for 
cer t i f icat ion on ly for future contracts. 

(h) Recipients shall safeguard f rom d isc losure to 
unauthor ized persons in format ion that reasonably may 
be regarded as conf ident ia l business in format ion , 
consistent w i th Federal, state and local law. 

23.55 Appeals of denials of cer t i f icat ion as an MBE. 

(a) Filing. Any f i rm wh ich believes that it has been 
wrong ly denied cer t i f icat ion as an MBE or jo in t venture 
under sect ions 23.51 and 23.53 by the Depar tment or a 
recip ient of DOT f inancial assistance may fi le an appeal 
in wr i t ing, s igned and dated, wi th the Depar tment . The 
appeal shall be f i led no later than 180 days after the date 
of denial of cer t i f icat ion. The Secretary may extend the 
t ime for f i l ing or waive the t ime l imi t in the interest of 
just ice, spec i fy ing in wr i t ing the reasons for so do ing. 
Th i rd parties who have reason to believe that another f i rm 
has been wrong ly denied or granted cer t i f icat ion as an 
MBE or jo in t venture may advise the Secretary. This 
in fo rmat ion is not cons idered an appeal pursuant to this 
sect ion. 

(b) Decision to Investigate. The Secretary ensures that 
a p rompt invest igat ion is made pursuant to prescr ibed 
DOT Ti t le VI invest igat ion procedures. 

(c) Status of Certification During the Investigation. The 
Secretary may at h is /her d iscret ion, deny the MBE or 
jo in t venture in quest ion el igibi l i ty to par t ic ipate as an 
MBE DOT assisted cont racts let dur ing the pendancy of 
the invest igat ion, af ter prov id ing the MBE or jo int venture 
in quest ion an oppor tun i ty to show cause by wr i t ten 
statement to the Secretary why this should not occur . 

(d) Cooperation in Investigation. Al l parties shall 
cooperate ful ly wi th the invest igat ion. Failure or refusal to 
furn ish requested in format ion or o ther fa i lure to 
cooperate is a v io lat ion of this part. 

(e) Determinations. The Secretary makes one of the 
fo l low ing determinat ions and in forms the MBE or jo int 



venture in wr i t ing of the reasons for the determinat ion: 
(1) The MBE or jo int venture is cert i f ied; or 
(2) The MBE or jo in t venture is not el ig ible to be 

cert i f ied and is denied el ig ib i l i ty to part ic ipate as an M B E 
in any di rect or DOT assisted contract unt i l a new 
appl icat ion for cer t i f icat ion is approved by the recipient. 

Subpart D—[Reserved] 

Subpart E—Compl iance and Enforcement 

23.71 [Reserved] 

23.73 Compla in ts 

(a) Filing. Any person who believes himself or herself, 
another person, or any speci f ic class of indiv iduals to be 
subjected to a v io lat ion of this part may f i le a compla in t in 
wr i t ing, s igned and dated, wi th the Department. The 
compla in t shall be f i led no later than 180 days after the 
date of an al leged v io lat ion or the dates on wh ich a 
con t inu ing course of conduc t in v io lat ion of this part was 
disclosed. The Secretary may extend the t ime for f i l ing or 
waive the t ime l imit in the interest of just ice, spec i fy ing in 
wr i t ing the reason for so doing. 

(b) Investigations. The Secretary ensures that a p rompt 
invest igat ion is made pursuant to prescr ibed DOT Ti t le VI 
invest igat ion procedures. 

(c) Cooperation in Investigation. The respondent to the 
compla in t shall cooperate ful ly wi th the invest igat ion. 
Failure or refusal by the respondent to furn ish requested 
in format ion or other fai lure to cooperate is a v io la t ion of 
this part. 

(d) Determinations. U p o n c o m p l e t i o n o f t h e 
invest igat ion, the Secretary in forms the recipient or 
contractor and compla inant of the results of the 
invest igat ion in wr i t ing. If the invest igat ion indicates a 
fai lure to comp ly wi th this part, the conc i l ia t ion 
procedures of 23.81 and, if necessary, the enforcement 
procedures of 23.83 are fo l lowed. 

(e) Intimidation or Retaliation Acts Prohibited. No 
recipient, cont ractor , or other person shall int imidate, 
threaten, coerce, or d iscr iminate against any indiv idual 
for the purpose of in ter fer ing wi th any r ight or pr iv i lege 
secured by this part, or because he or she made a 
compla in t , testif ied, assisted, or part ic ipated in any 
manner in an invest igat ion, proceeding, or hear ing under 
this part. The ident i ty of compla inants shall be kept 
conf ident ia l at their elect ion dur ing the conduc t of any 
invest igat ion, proceeding, or hear ing under th is part. But 
when such conf ident ia l i ty is l ikely to h inder the 
invest igat ion the compla inant shall be advised for the 
purpose of waiv ing the privi lege. 

23.75 Comp l iance reviews of recipients. 

(a) Desk Audi t . Al l comp l iance reviews conduc ted after 
f inancia l assistance has been approved or cont rac ts have 
been awarded begin w i th a desk audit . The desk audi t is a 
review of all mater ial and in fo rmat ion concern ing the 
recipient 's MBE per formance. 

(b) On-Site Review. An on-s i te review inc ludes 
interviews, visits to pro ject or fac i l i ty sites receiv ing D O T 
funds, and inspect ion of any stat ist ical or documenta ry 
materials relevant to the recipient 's per fo rmance wh ich 
were not avai lable for review dur ing the desk audi t . 

(c) Cooperation. The recip ient shall cooperate ful ly 
w i th these reviews. Fai lure or refusal to furn ish requested 
in fo rmat ion or fa i lure to cooperate is a v io la t ion of th is 
part. 

(d) Determination. As a result of its review of the 
recipient, the Depar tmenta l e lement civi l r ights staff 
makes one of the fo l low ing determinat ions: 

(1) The recip ient is in comp l iance wi th its MBE 
obl igat ions; or 

(2) There is reasonable cause to bel ieve that the 
recipient is not in compl iance wi th its MBE ob l igat ions in 
certa in speci f ied respects. Proceedings shall be begun in 
accordance wi th 23.81 and; if necessary, 2383. 

23.77 [Reserved] 

23.79 [Reserved] 

23.81 Conc i l ia t ion procedures for f inancial assistance 
programs. 

(a) Reasonable Cause Notice. W h e n e v e r the 
responsib le o f f ice of civil r ights makes a determinat ion of 
reasonable cause to believe that a recip ient is in 
noncompl iance , a not ice is sent prompt ly and is wr i t ing 
by registered mail , return receipt requested, descr ib ing 
the areas of noncompl iance requi r ing the appl icant or 
recipient to show cause wi th in 30 days why enforcement 
proceedings or other appropr ia te act ion to ensure 
compl iance shou ld not be inst i tuted and o f fer ing the 
recipient an oppor tun i t y to conci l ia te. The responsib le 
of f ice of civil r ights shall pursue conc i l ia t ion ef for ts for at 
least 30 days f r om the date of the reasonable cause 
not ice. 

(1) Successful conciliation. If a conc i l ia t ion agreement 
is s igned by the Departmental element 's of f ice of civi l 
r ights and recipient , it is approved or d isapproved by the 
head of the Departmental e lement wi th in 20 days of 
receiving it. If the head of the Depar tmenta l e lement 
d isapproves the agreement, the reasons therefore are 
stated in wr i t ing . The head of the Departmental e lement 
may propose amendments to the agreement wh ich are 
fo rwarded to the recipient, request ing the recipient 's 



acceptance or reject ion of the amended agreement 
wi th in 20 days of receipt. 

(2) Unsuccessful conciliation. If no agreement is 
s igned wi th in 120 days of the not ice of reasonable cause 
enforcement proceedings set for th in 23.83 begin. The 
head of the responsib le o f f ice of civil r ights, upon a 
wr i t ten determinat ion that an addi t ional 30 days are 
needed to comple te conc i l ia t ion, may extend the 
conc i l ia t ion per iod for 30 days. Subsequent extensions 
may be made upon such wr i t ten determinat ions. The 
determinat ions shall inc lude reasons for the extension 
and shall be provided to the compla inant and respondent. 

(b) Effect of conciliation agreement. If a conc i l ia t ion 
a g r e e m e n t is a p p r o v e d , t h e e x i s t e n c e o f t h e 
determinat ion of noncompl iance does not act as a bar to 
the provision of f inancia l assistance as long as the terms 
of the agreement are fu l f i l led. A compl iance review is 
conduc ted by the Department element w i th in nine 
months of the approval of an agreement. 

23 .83 E n f o r c e m e n t p r o c e e d i n g s f o r f i n a n c i a l 
assistance programs. 

(a) Whenever conc i l ia t ion ef forts pursuant to 23.81 are 
unsuccessfu l , en forcement proceedings begin. These 
proceedings are conduc ted in accordance wi th the 
Department 's procedures for en forc ing T i t le VI (49 CFR 
Part 21). 

(b) A f ind ing of noncompl iance and the impos i t ion of 
any sanct ion pursuant to these proceedings is b ind ing on 
all o ther Departmental elements. Sanct ions are l imi ted to 
the recipient wi th respect to w h o m the noncomp l iance 
f ind ing has been made and to the par t icu lar p rogram or 
activi ty, or part thereof, in wh ich noncompl iance has 
been found. 

23.85 Emergency enforcement procedure. 

(a) General. Whenever the Secretary determines that 
the conc i l ia t ion and enforcement proceedings set for th in 
23.81 and 23.83 wil l not result in the t imely and adequate 
enforcement of the provis ions of this Part, he/she 
init iates special enforcement procedures to obta in 
compl iance. 

(b) Emergency Reasonable Cause Notice. A not ice is 
sent, registered mail return receipt requested, descr ib ing 
the areas of al leged noncompl iance, set t ing for th the 
reasons why the normal course of conc i l ia t ion and 
enforcement pursuant to 23.81 and 23.83 wil l not result in 
t imely and adequate enforcement , and requi r ing the 
recipient to show cause, w i th in a speci f ied per iod of t ime, 
general ly not to exceed 15 days, why appropr ia te act ion, 
descr ibed in the notice, to ensure compl iance shou ld not 
be taken. The not ice states that the recipient must 
respond in wr i t ing or oral ly on the record before an 
of f ic ia l appointed by the Secretary or the proposed 

act ion wil l be taken. 
(c) Decision. If the Secretary after rev iewing the 

recipient 's oral or wr i t ten response, determines that such 
act ion is necessary, he/she orders that all or any part of 
the con t rac t ing act ivi t ies of the recip ient a f fec ted by the 
recipient 's al leged noncomp l iance he hal ted unt i l the 
matter is resolved under 23.81 or 23.83. The Secretary 's 
act ion under this paragraph may not af fect any cont ract 
a l ready awarded. When the Secretary makes an order 
under this paragraph, resolut ion of the matter shall 
p roceed on an expedi ted basis. 

23.87 Wi l l fu l prov is ion of incorrect in format ion . 

If at any t ime, the Depar tment or a recip ient has reason 
to bel ieve that any person or f i rm has wi l l fu l ly and 
knowing ly prov ided incor rec t in fo rmat ion or made false 
statements, it shall refer the mat ter to the General 
Counsel of the Department . He/she may ini t iate 
debarment procedures in accordance wi th 41 CFR 1-
1.604 and 12-1.602 and /o r refer the mat ter to the 
Depar tment of Just ice under 18 U.S.C. 1001, as he/she 
deems appropr ia te. 



CONTRACT GOALS FOR 
MINORITY BUSINESS ENTERPRISE 

COLORADO PROJECT NO. 

(a) The Division has determined that two or more MBE firms owned and controlled 

by minorities can reasonably be expected to compete for percent of 

the work contained in the proposal for this project, and that two or more 

MBE firms owned and controlled by women can reasonably be expected to com-

pete for percent of the work contained in the proposal for this 

project. 

(b) It is therefore, the goal of the Division that MBE firms owned and controlled 

by minorities and women will contract for the following percentages of the 

total dollar amount of this contract: 

MBE (Minorities) Percent 

MBE (Women) Percent 

(c) The percentages will be calculated from proposals received for this project 

according to the following formula: 
Dollar amount of work to be contracted to MBE's Percentage = 100 X Total dollar amount of the prime contract 
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MINORITY BUSINESS ENTERPRISE (MBE) PROGRAM 

4. MBE Joint Venture 

Means an association of two or more businesses formed to carry out a 
single business enterprise for profit for which purposes they com-
bine their property, capital, efforts, skills and knowledge. One of 
the partners in a joint venture must be an approved Minority Business 
Enterprise as explained in subsection (a) 3 of this Special Provision. 

5. Reasonably Priced Bid 

Means all bids not exceeding the engineer's estimate by more than seven 
(7) percent. If the low bid exceeds the estimate, then all bids not 
exceeding the low bid by more than seven (7) percent will be considered 
to be reasonable prices; subject to appropriate justification of the 
lowest bidder's total required by Procedural Directives 303.01 and 303.02. 

6. Contract Goals 

Performance Goals: Means MBE goals that the Department feels should 
appropriately be met by the successful bidder. Contract performance 
goals will be the percentages to be stated in contract solicitation 
language and in the Bid Conditions. 

Contract Award Goals: Means contract goals upon which decisions to 
award will be based. Contract award goals will be five (5) full per-
centage points less than the performance goals. Successful bidders 
that are awarded a contract based on this goal will be expected to 
make good faith efforts to provide for additional MBE participation 
toward meeting the performance goals especially if other unsuccessful 
bidders assured higher percentages of MBE participation in the contract. 

(b) Determination of Minority Contractors' Eligibility by the Division 

1. Any contractor may apply to the Division for status as an MBE. Appli-
cation shall be made on forms provided by the Division entitled 
"Minority Contractor Identification Statement" DOH Form No. 892 
(Schedule A) or "Information for Determining Joint Venture Eligibility" 
DOH Form No. 893 (Schedule B). Application need not be made in connec-
tion with a particular bid. Only work contracted to MBE prime contractors 
or subcontracted to firms that have applied for and have been granted 
status as an MBE by the Division shall be considered toward contract 
goals as established elsewhere in these Specifications. 

2. It shall be the contractor's responsibility to submit his application 
so that the Division has time to review it. The Division will review 
applications in a timely manner but is not committed to approve MBE 
status within any given period of time. 



MINORITY BUSINESS ENTERPRISE (MBE) PROGRAM 

3. The Division shall prepare, publish or make available from time to time 
a list of MBE contractors, vendors and suppliers for the purpose of pro-
viding a reference source to assist any bidder in meeting the requirement 
of this bid condition. Bidders may rely upon the most current list as 
of the time the work is advertised as representing MBE contractors. 

4. In meeting the requirements of this bid condition, bidders are in no way 
limited to the MBE directory referred to in 3 above in seeking out and 
negotiating with MBE contractors and determining which items of work shall 
be subcontracted to MBE contractors. Bidders shall exercise their own 
judgments in selecting any subcontractor to perform any portion of the work. 

5. Fully executed DOH Forms No. 892 and 893 shall be submitted to the Division 
prior to award of contract. 

(c) Bidding Requirements 
1. Potential prime contractors shall submit a fully executed DOH Form No. 

714 with their proposal and fully executed DOH Form No. 715s no later 
than five (5) days after the date of bid opening. 

2. The award of contract, if awarded, will be made to the lowest responsible 
bidder that submitted a reasonable price, and will meet or exceed the 
contract award goals. If a bidder qualifies for award under this criteria 
and is able to submit fully executed DOH Forms No. 715 for MBE prime 
contract work and each MBE subcontractor, prior to award, then award will 
normally be made the day of the bid opening. 

3. If none of the responsible bidders that submitted a reasonable price 
establish an ability to meet or exceed the contract award goals, then the 
award of contract, if awarded will be made to the bidder that demonstrates 
sufficient reasonable effort to meet the contract performance goals, sub-
mitted a reasonable price and proposes the highest combined MBE partici-
pation on DOH Form No. 715. Within five days after the date on which bids 
were opened, all bidders that submitted reasonable prices shall submit, 
using DOH Form No. 715, a copy of which is attached, the names of MBE 
subcontractors to which they intend to subcontract work, a description of 
the work each is to perform, and the dollar value of each proposed MBE 
subcontract. The failure to submit completed Form 715 by bidders that 
have submitted reasonable prices, shall be just cause for the cancellation 
of the award and forfeiture of the proposal guaranty. Firms bidding as a 
prime contractor that have been granted MBE status by the Division shall 
so note on DOH Form No. 715 to be considered eligible for award. In the 
case of joint ventures, the dollar value of the eligible MBE portion shall 
be shown on DOH Form No. 715 and determined in accordance with subsection 
(d) 3 of these bid conditions. 

(d) Counting MBE Participation Toward Goals 
1. Once a firm has been granted MBE status by the Division, a percentage of 

100% of the total dollar amount of the contract awarded to the MBE shall 
be counted toward the applicable contract goals. 



MINORITY BUSINESS ENTERPRISE (MBE) PROGRAM 

2. A percentage of 100% of the total dollar amount of a contract awarded 
to an MBE owned and controlled by both minority males and non-minority 
females shall be counted toward the goals for minorities and women, 
respectively, in proportion to the percentage of ownership and control 
of each group in the business. A percentage of 100% of the total 
dollar amount of a contract with an MBE owned and controlled by minority 
women shall be counted toward either the minority goal or the goal for 
women, but not to both. The contractor may choose the goal to which 
the percentage is applied. 

3. A contractor may count toward its contract goals the percentage of 
the total dollar amount of a contract with a joint venture, eligible 
under the standards of this bid condition, that equals the percen-
tage of the ownership and controls of the MBE partner in the joint 
venture. 

4. A. A contractor may count toward its contract goals only that per-
centage of expenditures to MBE's that perform a commercially 
useful function in the work of a contract. An MBE is considered 
to be performing • commercially useful function by actually per-
forming, managing, and supervising the work involved. To determine 
whether an MBE is performing a commercially useful function, the 
Division shall evaluate the amount of work subcontracted, industry 
practices, and other relevant factors. 

B. Consistent with normal industry practices, an MBE may enter into 
subcontracts. If an MBE contractor subcontracts a significantly 
greater portion of the work of the contract than would be expected 
on the basis of normal industry practices, the MBE shall be pre-
sumed not to be performing a commercially useful function. The 
MBE may present evidence to rebut this presumption to the Division. 

5. A contractor may count toward its contract goals the percentage of 
expenditures for materials and supplies obtained from MBE suppliers 
and manufacturers, provided that the MBE's assume the actual and 
contractual responsibility for the provision of the materials and 
supplies. 

A. The contractor may count the percentage of the entire ex-
penditure to an MBE manufacturer (i.e., a supplier that 
produces goods from raw materials or substantially alters 
them before resale). 

B. The contractor may count 20 percent of its expenditures to 
MBE suppliers that are not manufacturers, provided that the 
MBE supplier performs a commercially useful function in the 
supply process. 



MINORITY BUSINESS ENTERPRISE (MBE) PROGRAM 

6. To determine the goals achieved under this contract the total dollars 
contracted to the MBE's shall be divided by the total awarded contract 
dollars and multiplied by 100 to determine the percentage of perfor-
mance. The contractor shall maintain records of payment under this 
bid condition. Upon completion of the project the contractor shall 
submit a certificate listing all MBE's that engaged in this contract 
and report the total dollar amount paid to each. 

(f) MBE Subcontractors Failure to Perform Successfully 

If the prime contractor finds that an MBE subcontractor is unable to perform 
successfully, the contractor shall make good faith efforts to replace the 
MBE subcontractor with another MBE. To demonstrate "Good Faith Effort", a 
contractor will be expected to: 

1. Seek out and consider Minority Business Enterprises as potential 
subcontractors. 

A. Contact two (2) or more minority contractors for each category 
of work that is being subcontracted. 

B. Affirmatively solicit their interest, capability, and price 
quotations. 

C. Provide equal time for all prospective subcontractors to pre-
pare their proposals. 

D. Provide at least as much time to minority contractors in 
assisting them to prepare their bids for subcontract work 
as to non-minority contractors. 

E. Award subcontracts to minority firms where minority quotations 
are reasonably competitive with other quotations received. 

2. Maintain documentation of minority contractors contacted and their 
responses. 

A. Maintain a list of minority firms contacted as prospective 
subcontractors. 

B. Maintain thorough documentation of criteria used to select 
each subcontractor. 

C. Where a minority business enterprise expressed an interest 
in a subcontract and made a quotation, and where the work 
was not awarded to a minority business enterprise, furnish 
a detailed letter explaining the reasons. 



MINORITY BUSINESS ENTERPRISE (MBE) PROGRAM 

All substitutions of MBE subcontractors will receive prior approval 
by the Division. 

The Division reserves the right to order completion of the work that 
was subcontracted to an MBE who is unable to perform successfully by 
any of the following three methods: 

1) Modify or renegotiate the contract to compensate for reasonable 
extra costs or time necessary to obtaining an MBE replacement. 

2) Modify or renegotiate the contract to provide for the completion 
of the work by the prime contractor. 

3) Order the work completed by the prime contractor to be reimbursed 
as provided for in subsection 109.04. 

(g) Sanctions 

A finding by the Division that the contractor has failed or is failing to 
make sufficient reasonable efforts to meet contract goals shall be con-
sidered sufficient reason for Default and Termination of the contract for 
this project in accordance with subsection 108.08. 



STATE OF COLORADO 
Department of Highways 
Division of Highways 
DOH Form No. 892 
May 1980 

Schedu le A — I n f o r m a t i o n for De te rm in ing M ino r i t y Bus iness Enterpr ise E l ig ib i l i t y 

1. Name of f i rm — — 

2. Address of f i rm 

3. Phone N u m b e r of f i rm 

4. Ind ica te whe ther f i rm is sole p ropr ie to rsh ip , par tnersh ip , jo in t venture, co rpo ra t i on or o ther bus iness 
ent i ty (please spec i fy ) — 

5. Nature of f i rm's bus iness 

6. Years f i rm has been in bus iness 

O w n e r s h i p of f i rm: Ident i fy those w h o o w n 5 percent or more of the f i rm's ownersh ip . C o l u m n s e and f 
need be f i l led ou t on ly if the f i rm is less than 100 percent m ino r i t y owned . 

(a) (b) (c) (d) (e) (f) 
Name Race Sex Years of Ownership Vo t ing 

O w n e r s h i p percent - percent -
age age 

Wi th f i rms less than 100 percent m ino r i t y owned , l ist the con t r i bu t i ons of money , equ ipmen t , real 
estate, or exper t ise of each of the owners . 

8. Con t ro l of f i rm: (a) Ident i fy by name, race, sex, and t i t le in the f i rm those ind iv idua ls ( i nc lud ing owners 
and non -owners ) w h o are respons ib le for day - to -day managemen t and po l icy dec is ion mak ing , 
inc lud ing , but not l imi ted to, those wi th p r ime respons ib i l i t y for: 

(1) F inancia l dec is ions 

(2) Managemen t dec is ions, such as— 

a. Es t imat ing — — — 

b. Marke t ing and sales 

c. H i r ing and f i r ing of managemen t personne l — 

d. Purchases of major i tems or supp l ies 

(3) Superv is ion of f ie ld opera t ions -

9. For each of those l isted in ques t ion 8, p rov ide a brief s u m m a r y of the person 's exper ience and n u m b e r 
of years w i th the f i rm, ind ica t ing the person 's qua l i f i ca t ions for the respons ib i l i t ies g iven h im or her. 

10. Descr ibe or a t tach a copy of any s tock op t i ons or o ther o w n e r s h i p op t i ons that are ou ts tand ing , and 
any agreements be tween owners or be tween o w n e r s and th i rd par t ies w h i c h restr ict o w n e r s h i p or 
con t ro l of m ino r i t y owners . 

11. Ident i fy any o w n e r (see i tem 7) or managemen t o f f i c ia l (see i tem 8) of the named f i rm w h o is or has 
been an emp loyee of ano ther f i rm that has an o w n e r s h i p interest in or a present bus iness re la t ionsh ip 
w i th the named f i rm. Present bus iness re la t ionsh ips inc lude shared space, equ ipmen t , f i nanc ing , or 
emp loyees as wel l as bo th f i rms hav ing some of the same owners . 
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Schedule B—Informat ion for Determining Joint Venture Eligibi l i ty 

[This form need not be fi l led in if all jo int venture f irms are minor i ty owned.] 

1. Name of jo int venture 

2. Address of joint venture 

3. Phone number of joint venture 

4. Identi fy the f irms which comprise the jo int venture. (The MBE partner must complete Schedule A.) 

(a) Describe the role of the MBE f irm in the joint venture. 

(b) Describe very briefly the experience and business qual i f icat ions of each non-MBE joint venturer. 

5. Nature of the joint venture's business 

6. Provide a copy of the joint venture agreement. 

7. What is the claimed percentage of MBE ownership? 

8. Ownership of joint venture: (This need not be fi l led in if described in the joint venture agreement, 
provided by question 5.) 

(a) Profit and loss sharing. 

b. Capital contr ibut ions, including equipment. 

c. Other applicable ownership interests. 

9. Control of and part icipat ion in this contract. Identify by name, race, sex and " f i rm" those individuals 
(and their tit les) who are responsible for day-to-day management and pol icy decision making, 
including but not l imited to, those with prime responsibi l i ty for: 

(a) Financial decisions 

(b) Management decisions, such as 

(1) Estimating 

(2) Marketing and sales 

(3) Hir ing and fir ing of management personnel 

(4) Purchasing of major items or supplies 

(c) Supervision of f ield operations 

Note: 

If, after f i l ing this Schedule B and before the complet ion of the joint venture's work on the contract 
covered by this regulation, there is any signif icant change in the informat ion submit ted, the joint venture 
must inform the grantee, either directly or through the prime contractor if the joint venture is a 
subcontractor. 
31, 1980 APPENDIX C 



State of Colorado 
Department of Highways 
Division of Highways 
DOH Form No. 714 
May 1, 1980 

Project No. 
Location _ 
Date 

Minority Business Enterprise 
Bid Conditions Assurance 

(1) Policy 
It is the pol icy of the Department of Transportat ion that Minor i ty Business Enterprises as defined in 49 CFR Part 23 shall have 
the maximum opportuni ty to part icipate in the per formance of contracts f inanced in whole or in part wi th Federal funds under 
this agreement. Consequent ly the MBE requirements of 49 CFR Part 23 apply to this agreement. 

(2) MBE Obl igat ion 
The recipient or its contractor agrees to ensure that Minor i ty Business Enterprises as def ined in 49 CFR Part 23 have the 
maximum oppor tun i ty to part icipate in the per formance of contracts and subcontracts f inanced in whole or in part wi th 
Federal funds provided under this agreement. In this regard all recipients or contractors shall take all necessary and 
reasonable steps in accordance with 49 CFR Part 23 to ensure that Minori ty Business Enterprises have the max imum 
opportuni ty to compete for and perform contracts. Recipients and their contractors shall not discr iminate on the basis of race, 
color, national or igin, or sex in the award and per formance of DOT assisted contracts. 

(3) Assurance 
I, acting in my capacity as off icer of the undersigned b idder /b idders (if a joint venture) hereby assures the Department that if 
awarded this contract I will: (check as appropriate) 
• Meet or exceed the contract goals 
• Provide for part ic ipat ion wi th in five (5) full percentage points of the combined goals as fol lows: 

MBE Part icipation - Minor i ty Percent 
MBE Part icipation - Women Percent 

• Fail to meet the combined goals by more than five percent, but will demonstrate that suff ic ient reasonable efforts were 
made to meet the goals. I wil l provide for part ic ipat ion as fol lows: 
MBE Part icipation - Minori ty Percent 
MBE Part icipation - Women Percent 

Suff icient reasonable efforts are understood to be def ined as fol lows: 
To demonstrate suff ic ient reasonable efforts to meet the MBE contract goals, a contractor shall document the steps it has 
taken to obtain MBE part icipation, inc luding but not l imited to the fo l lowing: 

i. Attendance at a pre-bid meeting, if any scheduled by the recipient to inform MBE's of subcontract ing opportuni t ies 
under given sol ici tat ion; 

ii. Advert isement in general c i rculat ion media, trade association publ icat ions, and minor i ty- focus media for at least 10 days 
before bids or proposals are due. 

iii. Writ ten not i f icat ion to MBE's that their interest in the contract is sol icitated. 
iv. Efforts made to select port ions of the work proposed to be performed by MBE's in order to increase the l ikel ihood of 

achieving the stated goal; 
v. Efforts to negotiate with MBE's for specif ic sub-bids inc luding a minimum: 

a. The names, addresses and telephone numbers of MBE's that were contacted; 
b. A descr ipt ion of the in format ion provided to MBE's regarding the plans and specif icat ions for port ions of the work to 

be performed; and 
c. A statement of why addit ional agreements with MBE's were not reached: 

vi. Concerning each MBE the compet i tor contacted but rejected as unqual i f ied the reasons for the compet i tors conclus ion: 
vii. Effort made to assist the MBE's contacted that needed assistance in obtain ing bonding or insurance required by the 

compet i tor or recipient. 

I understand that if I wish to remain in competition for this contract after bids are opened, I will be required to submit a completed D O H Form 
No. 715 to the Department prior to 4:30 p.m. on the fifth day after the date on which bids are opened. 

COMPANY 

By: 

Title: 



State of Colorado Project No 
Department of Highways Loca t i on 
Division of Highways Locat ion . 
DOH Form No. 715 d a t e 

May 1, 1980 Sheet of Sheets 

Intended MBE Participation 

NOTE: Submit separate sheets for each proposed MBE and separate packages for MBE's owned and control led by women and 
minorit ies. 

I, acting in my capacity as off icer of a b idder/b idders (if a jo int venture) on this contract request that we be al lowed to remain in 
compet i t ion for this contract. I assure that the contract goals as established for this contract wil l be met wi th in five (5) full 
percentage points, or that I have attached to this form my documentat ion establ ishing that I have demonstrated suff ic ient 
reasonable efforts to meet the goals. The fo l lowing work under this contract will be per formed by Minor i ty Business Enterprise. 

NAME OF FIRM: 

Is this work to be counted toward the contract goal for women? ( ) 
or minor i ty? ( ) 

Items of work to be subcontracted Value of MBE Sub-Contract 

Total Dollar Value of this Proposed Subcontract 

Total Dollar Value of Proposed Subcontracts 
Appl icable toward this Goal from Prior Sheets 

Accum. Value of Proposed Subcontracts 
Appl icable to this Goal 

Contract Bid Total 

Accumulat ive Percent of Contract Bid 
Total to be Subcontracted to MBE's (Women) 

or 
MBE's (Minori ty) 

If an MBE subcontractor is unable to perform successful ly for any part of the work as described above, I understand that suff icient 
reasonable efforts shall be made to subcontract the work to an alternate MBE f irm(s), and that the Department may cooperate by 
modify ing or renegotiat ing the contract to compensate for reasonable extra costs or to allow reasonable addit ional t ime for the 
complet ion of the contract. 

COMPANY 

By. 

Title: 



Project No. 
Locat ion 

Expected MBE Participation 

* N O T E Do not include MBE (Minori ty) and MBE (Women) on the same form. Submit on separate forms for every 
contract. 

Please Check Only One*: MBE (Minor i ty) • 

MBE (Women) • 

Firm Names: 1. 4. 

2. 5. 

3. 6. 

Items of work for which two or more MBE Firms can reasonably be expected to compete. 

ITEM NO. DESCRIPTION 
ESTIMATED VALUE 

(DOLLARS) 
APPLICABLE FIRMS 

(List by Above No) 

Total dollar value of anticipated MBE Work 

Estimated Total contract (dollars) 

Total dollar value of anticipated MBE Work 

Estimated Total contract (dollars) 

* Recommended Percentage goal f o r MBE (Minori ty) • % 

MBE (Women) • % 

Prepared by: _ 

Title: 

Date: 

State of Colorado 
Department of Highways 

Division of Highways 
DOH Form No. 717 

June 1, 1980 



r DIRECTOR 
OFFICE OF MANAGEMENT & BUDGET 

STATE 
HIGHWAY 
AAP 

COMPLAINT 
SYSTEM 

EEO SUPERVISOR 
INTERNAL 

EEO SUPERVISOR 
EXTERNAL 

EEO REP II SECRETARY EEO REP II SECRETARY 

SPECIAL 
EMPHASIS 
PROGRAMS 

PERSONNEL 
INTERRELA-

TIONSHIP 

EXTERNAL 
YOUTH 
PROGRAM 

REVIEWS 
CONTRACTOR 
EEO POLICY 
AND AAP 

July 31, 1980 APPENDIX D 42 
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