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REPORT.

To the HONORABLE JAMES RICE,
Secretary of State,

0.1 the State of Colorado:
SIR:

The undersIgned, who were appointed by His Excel­
lency the Governor, in pursuance of the act of April I,

1889, a Commission to prepare a code of laws concerning
the waters of the State, respectfully report that having
filed the oath of office, they entered upon their duties
and have prepared a code for regulating the appropria­
tion, distribution and use of water for all purposes, the
adjudication of the priorities of right in respect thereto,
the construction of drainage works, the appropriation
and use of subterranean waters, for preserving record
evidence of the title to waters, and other cog-nate sub­
jects with as Inuch particularity as it seems wise to the
COlnmission to attempt.

Upon mature consideration of the subject it has
.J seemed to the COlllmission that the ideas fundamental

to the systetn heretofore in force in this State, to wit:
. That a right to the use of water tnay be acquired by the

.. - diversion and application thereof to beneficial uses that
priority of appropriation ought to control; that unappro­
priated waters are public property subject to appropria­
tion by all; that 'all persons and corporations diverting

." - the waters of the natural streaU1S for use wholly or in
part by others, are public servants and subject to regula­

'- tion, and that the rights of all persons entitled to divert
l~water froITI the natural streanlS in each principal drain­
~ge basin Inay properly be ascertained and determined

in one proceeding, and regulated by one controlling

COt0R .!\~- 'I o' .::'~ r:-n·"

f\~·:·;~T ('(1:15S7OS'" OJ ;:,
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authority, were founded in a wise consideration of the
nature of the subject matter, and deserve perpetuation.

Fqr the reasons above stated we directed our labors
tnainly to a revision and arrangement of the laws hereto­
fore in force, with such changes and additions as seem
to us requisite and advisable, and report the result in a
code of sixteen articles, and provision for the repeal of
all former legislation.

A brief statement of the more important changes
and addi tional provisions suggested, and the reasons
which have prompted us therein, may be proper.

I.

The classification of the different uses of water in the
the Constitu tion is tnanifestly imperfect. No explicit
provision is made except for those using water for
domestic purposes, for agricultural purposes and manu­
facturing purposes. There are evidently many uses of
water which do not cotne within either of these classes:
The supplying of range cattle is strictly pastoral, and not
agricultural. The cultivation of fish is neither a donles­
tic use, agricultural use nor a manufacturing use. The
supplying- of locomotive engines upon our railways can
11ot, without a violation of language, be called. a tnanu­
facturing purpose. Where in the Constitutional classi­
fication shall be placed the use of water for the operation
of our placer mines, or for the extinguishment of fires,
or for sustaining the trees upon the streets of our cities,_
or the grass or shrubbery in our public parks?

The preference accorded by the Constitution to those
using water for domestic purposes over those claitning
for any other purpose, and to those using water for agri­
cultural purposes over those using it for rnal1ufacturing
purposes, seems to be both exceptional and unnecessary.
So far as we are advised there is no other jurisdiction in
which these preferences have been established by funda­
mental law, and considering the exceedingly limited
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:amount of water applied to domestic purposes and to
the operation of machinery, either stationary or mov­
able, it has seemed to us that the provisions of the Con­
stitution awarding this preference might be repealed
without injury to any interest, and to the avoidance of
much abuse. We have therefore reported separately
from the rest of the work, a bill for amendment of the
Constitution in this respect, which is also herewith
respectfully submitted.

But to obviate as far as practicable the inconveniences
and abuses resulting from the Constitutional preference
in favor of dotnestic use, \ve have provided:

I. That the area about the house within which
water may be supplied to the sustai~ing of the trees,
ilo\vers and shrubbery shall not exceed one-half acre.
If the application of ,vater to this purpose is t~ be
deetned a domestic use, tbis limitation of area seems to
be a reasonable one, and to SOllIe of the Cotlltnission it
appears equally reasonable that such application of water
ought to be classified as a domestic use. To some of us
it seems that whatever pertains to the house and tends
to add to its attractiveness and to promote the comfort
of its occupants in reference to their occupancy of the
11ouse, ought to be regarded as a use pertaining to the
house; that is a dOlnestic use. The trees \vhich shade
it, the grass plat which surrounds it and the vine whicll
adorns it are as necessary to the cotnfort of the family
as the windows which afford light, or the chimney
whicll carries ...away the smoke of its fires; and the pro­
priety of this classification is sustained by the consider­
ation that if the use of water for these purposes be
denied, if all irrigation about the house be prohibited,
if the trees, the grass and the shrubbery die, tIle attract­
iveness of our towns and cities which ~fford a market to
the prod ucts of the fartn and add to the value of the

. fartns in a degree beyond estiluation, will be destroyed.
To one of the COlllnlission it appears to be a dangerous
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perversio~, of language to classify as a domestic use the.
irrigation of lands to any extent, or in any place what­
soever.

2. To prevent the abuse of the preference to domes­
tic use, we have ]?"rovided that the procuring of water

· under pretense of requiring the same for domestic use
and afterwards applying the same to other use shall be
deemed a mi~demeanor punishable by fine, each day of
the ituproper application to be a separate offense.

3. That water shall 110t be suffered to flow in open
,ditches for d0111estic use when resul ting in unreasonable
and disproportionate waste [roln seepage or evaporation.
(Art. I, Sec. 6.)

4. We have also provided renledies by which any
COnSU111er of water tnay bring in question ~he action of
any town or city in the diversion or storag-e of water and
prevent excessive use, storage or waste.

II.

The legislation of 1879 and 1881, providing for the
adjudication of priorities of right, has been found to be
defective in three particulars:

I. The adjudication in each Water District related
solely to the rights of the appropriators \vithin that
Water District;' the inhabitants of the other Districts
were neither required, nor perlnitted to, nor, so far as
we are advised, ever did, attend or participate.

2. No provision was tnade for the nleaSUretnen t and
rating of the ditches and other \vorks to \vhich priorities
were adjudged.

3. No person was appointed to represent the inter­
ests of the public.

It resulted that the atnount of water to whi~h the
several proprietors of the works of diversion were
entitled, was ascertained and detertnined in these decrees
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by the interested conjecture of those proprietors; that
almost invariably the amount awarded largely exceeded,
sometimes three-fold, the carrying capacity of the ditch,
and th~t the whole volume of the stream was absolutely'
adjudged to the junior appropriators upon the upper
parts of the stream in proceedings to which the senior
appropriators in the lo\ver parts of the stream were not
parties, where they had neither right nor opportunity to
be heard. The decrees, therefore, instead of affording,
as was intended, a just, true and absolute measure of the
rights of all appropriators for irrigation, are in fact
false and misleading even as to those \vho participated
in the inquiry upon which they are founded, and abso­
lutely void as to all others. In one of the Districts, as
we are informed, the decree is so void of certainty, that
the Water Commissioner in distributing the \-vater among­
the appropriators is guided solely by his own kno\vledge
in respect to the anlount to which they are severally
entitled.

It has seemed. to the COll1mission highly desirable to
terminate the confusion and uncertainty in which the
rights of appropriators are thus involved. The present
condition is, in SOlne of the Districts, not \vithout peril
to the junior appropriators; for although it appears to
the C0111mission very plain that the failure of those
accorged priority in the decrees heretofore rendered, to
use and avail tl1eUlselves of the excessive aillount Inel1­
tioned in the decree as their right, amonnts in law to atl
abandonment, nevertheless it is true that by an enlarge­
Inent of the ditches of earlier priority to\vhicll the
excessive anlonnts have been decreed, color of right
may be asserted to carry and distribute the increased
amoul1t~ and the opportunity thus afforded is liable to
result in litigation injurious not only to t11e individual
but to the COlll111 unity.

To remedy these abuses and obviate these dangers
we have attempted to provide for a new adjudication in
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each Water Division, in which the several priorities
shall be recognized and establi~hed) according to date of
appropriation, without reference to location in the divis­
ion; and to the proceedings for which all inhabitants of
the division and other parties in interest whomsoever
shall be parties. To prevent the uncertainty which
attended the fortner decrees we have provided for a
measurement and rating of all ditches and works of
diversion or storage, prior to adjudication, so that the
capacity thereof Inay be accurately ascertained. We
have also provided for the appointment of counsel to
represent the public, and to perform the duty which the
former legislation devolved upon the whole cOInmunity,
and which the whole community neglected.

Also for an accurate survey of each ditch and reser­
voir and the preparation of maps thereof, which having
r~ference to the provision of the law that r~tricts the
rights of the appropriators and consumers of water to
their actual need.s, seems al1nost indispensable to the
intelligent distribution of the waters of the State. In
order to prevent extortion in charges for the ratings and
surveys, or the suggestion of official favoritism, we have
provided that the State Engineer shall appoint all com­
petent persons who may apply for the position Deputy
Irrigation Engineers, with authority to 111ake and certify
the surveys and nleasurements and ratings required.

o These provisions coincide in the tnain with those con­
tained in the acts of Congress for the mineral stirveys;
and it is believed that they will be found to operate in
an equally satisfactory lnanner. If in the first instance
the expense of the measurenlen t and rating and survey
should appear burdensome, the cOlnpensating benefit in
the certainty of right so obtained will more than
equalize it.

To prevent an unjust engroSS111ent of the excessive
amount decreed in the fornler proceedings, we have pro­
vided that the ditches Inentioned in the [ortner decrees
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shall not be enlarged until rated and measured, and
until renunciation by deed from the proprietors, duly
recorded, of all excess in amount over that fixed by the
rating.

III.

As the law stands at this time, no record exists of the
rights of any consumer of ,vater. There is no public
-office to which any person making inquiry can resort for
authentic information as to what amount of water any
person is entitled to for the irrigation of his lands; or
for the operation of any mine, mill, manufactory or
other works. To remedy this, \ve have provided in the
ninth article that by the first day of July next the pro­
prietors of every ditch, conduit or reservoir supplying
wat~r for individual consumption, shall tnake and record
in the office of the recorder of each county wherein the
ditch may be situated, or whe'rein any part of the waters
are used, a certificate setting forth the name of each
person entitled to water, the date fronl which such per-

-son or his predecessors in interest began to use and enjoy
the water, and the lands irrigated thereby or the other
place where the saIne were used. Provision is also
made for the falsification of this certificate by any per­
son claitning to be entitled to water who is not therein
mentioned, or who claims to be entitled to a greater
aUlount of water than mentioned in the certificate, and
for establishing the rights of the COnSU111er ,vhere the
proprietors of the diverting works fail to cOlnply Wit}l
the statute. We have also suggested provisions ,vhicll
-declare, as we suppose to be the law now, that water
used for the irrigation of lands or for the operation of
works, or used with and necessary to the enjoylnent of
lands for any other purpose, shall be deetned appurte­
nant thereto and pass by conveyance of the lands, unless

..expressly excepted or reserved; that any person entitled
to the use of water, changing the place or manner of its
use, shall certify and put of record, evidence of the
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change. It is believed that these provisions, if adopted,
Inay, when time sufficient to give thenl full effect has
elapsed, afford ample record evidence of the rights of
all individual consumers.

IV.

It has been brought to the attention of the Commis­
sion that in some instances the proprietors of works of
diversion have, perhaps owing to the uncertainties as to
th~ amonnt of water to which they were entitled by the­
former decrees, and perhaps owing to other causes,
granted to individual consumers the right to the use of
water in excess of the aggregate of the amount of water
which the ditch custonlarily carries. To retlledy tIlis·
abuse we have suggested provisions that any p~rson

claiming to be entitled to the use of water may itnplead
the proprietors of the works from which water is taken,
and all other conSUlners, and cause the total amount of
water actually diverted and carried in the ditch and
applied to beneficial uses to the amount reasonably suffi-­
cient and efficient for the uses to which it is applied, to
be ascertained, and that those first using or enjoying the
waters, to this amount, shall as an10ng thetnselves be
adjudged of equal right and priority; that all grants of
the right to use or take water subseqnent to this shall
as against thenl be void; and that as to the grantees
therein, such subsequent grants' shall have effect as of
the date when the water was actually applied to benefi­
cial uses. It is believed that these provisions will have
the effect to terlninate Inany con troversies and to estab....
1ish the distribution of the water upon a Inore equitable
and certain basis.

v.
rrhe act of February 19, 1879, provides that no res-­

ervoir with embanktnents exceeding ten feet in height,.
shall be made without first submitting the plans thereof­
to the County Commissi?ners for their approval.
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No penal ty for the violation of the act is provided.
Considering the immense nunlber of works of this char­
acter heretofore constructed, and now in progress, and
which will probably hereafter be constructed, and the
great danger to life and property involved in the reck­
less and insufficient construction of such 'wo-rks, we
have thought this provision insufficient to the occasion,
and have suggested provisions requiring that before the
construction of any such works, or any such embank­
ment, the approval of the State Engineer should b~.ob­

tained after inspection of the plan of the work, and, if
necessary, official examination of the proposed site,
and the character of the soil upon which the work is to
be founded. We have suggested the enforcetnent of
these provisions by the i tn posi tion of s tri ngent penal ties
and by provision for the abatement of the works at the
cost of the offending party.

VI.

It is the opinion of nlany intelligent persons tllat by
the alternation of the ,vater to which luanyappropri­
ators or consunlers are entitled, so that upon one day,
or several days, the whole thereof may come to the use
of SOUle of such appropriators or consulners, and 011

other days to others, the water can be tnade llluch more
efficient for the irrigation of lands, and perhaps for ­
other uses. This application of water is terlned ~mong

practical nlen the "rotation of water." We have sug­
gested provisions which· will allow experiUlent in this
direction by agreeluen ts between all or any part of the
conSUluers frolll one ditcll or between different ditclles
(with the consent of the consumers therefronl) whicll
s~lall be for a litnited tinle only, which shall not itnpair
or in any l1lanner disparage the rights of the parties
t~ereto, and tnay be renewed or Blade perpetual as
experience may sho\v to be wise.
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VII.

The ease and facility with which water to which one
person is entitled may be diverted to the prelnises of
:another, and the difficulty of detecting the offender has
'seemed to the Commission to render it' wise to provide
that the fact that upon two occasions within the same
period of thirty days, water to which one consumer IS
entitled has been found flowing into the fields or works
of another consumer, should be pri11la .facie evidence of a
'guilty participation by the person profiting thereby on
all subsequent occasions of such improper diversion.
{Art. XIII, Sec. 3.)

VIII.

It has occurred to the Commission that by the incor­
poration of the Water Districts and Water Divisions
with an organization sitnilar in some respects to the
school districts, and with litnited powers, the supervision
of the distribution and use of water, the prevention of
excessive use and waste Inight l;>e much more efficiently
'Conducted than under the present systetTI. We have
therefore fralned a chapter relating to this subject and by
which on petition of a litnited l1UlIlber of the electors of
any Water Division or Water District, an election may
be held to ascertain the opinion of all. It has also
occurred to the Commission that in case the Water
Divisions should be incorporated it might be wise to con­
fer power upon the directors thereof to agree with the
prior appropriators -in the lower parts of the Divisions
and at a distance from the sources of supply, for the sur­
render of their priority, upon cotnp~l1sation made, and
the subsequent distribution of the water in the discre­
tion of the Board of Directors in the upper portions of
the Division where the loss frolll seepage and evapora­
tion will be least, and so that the water in descending
the valley will everywhere be put to the service of lnan.
Provision is also made that if this systelll should prove
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upon experiment unsatisfactory, the Districts Inay of
their own motion become dissolved.

IX.

The laws now in force do not allow any variation in
the maximum rates prescribed between classes of con-­
sumers. It has seemed. to 'the Commission manifestly
just that an increase in the rate should be allowed for
an increase in the distance of carriage. Many of tIle
ditches in the various Water Districts are many miles in
length. For the service of those at the lower extremity
the whole length of the ditch must be maintained, and
justice seems to require that the carrier should be com­
pensate,d therefor; and the burden should be thrown
upon the persons receiving the service and not upon
others. It seems reasonable also that those who con­
sume water during the whole year, as for dornestic uses,
or for the operation of tnachinery, should pay a greater
maxinlum rate than the farnler whose use ends with the
season of irrigation, and that those who use water only
occasionally and for short periods should pay a greater
rate than those who are consu1l1ing- during the \vhole
year o~ the whole irrigating season.

There are also instances where the proprietors of the
same works are entitled to water under distinct appro­
priations, as by original construction and by subsequent
enlargement, and where those enjoying the water taken
by the enlarge1l1ent are frequently subordinated to prior
appropriators by other ditches, and receive 110 ,vater, or
but a scant supply, at tinles when those enjoying the
water taken by original construction have an abundance.

It has also seemed to the COlnulission that perhap? in
some instances a variation in the luaxiululll rate ulight
reasonably be tnade where the same proprietor operates.
both reservoirs storing water and ditches diverting water­
directly [roin the stream.



14 REPORT OF THE COMMISSION

We have framed provisions authorizing a variation
in the rnaXimU1TI rate between the different classes of
consumers in all those cases.

x.
As the law stands at this tinle the duty and authority

to fix the maximum rate to be charged by the carrier is
devolved solely upon the County COlnmissioners in the
county in which the water is used. In many cases it is
believed the Commissioners have been directly inter­
ested in the question, sometinles as proprietors of the
works, sometimes as conSUluers therefronl. Until this
tilne also their determinations have been absolute, no
appeal or other tnethod of revie\v of their errors b~ing

provided.

It has seemed to the Comtnission that an attempt,
whether by fundamental or ordinary legislation to con­
fer upon the proprietor of the works on the one hand,
the absolute power of determi ning what he shall receive;
or upon the conSUlner on the other, the absolute right
to say what he shall pay for the service, is so manifestly
unjust as to come within the denunciation of the Fifth
Article of the amendments of the Constitution of the
United States prohibiting the deprivation of life, liberty
or property without due process of law. We have there­
fore .suggested provisions allowing a change of the
venue where any member of the Board of County Com­
Inissioners is in any case interested in the question of
the rate to be fixed by the carrier, and for allowing an
appeal to the Supreme Court.

We have prefixed to the work a table showing the
former acts and the places where the saIne subjects are
considered and have added an index to facilitate refer­
ence.

One tnember of the COlnmission is of the o'pinion.
that regulations, which to the others seetn a departure
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froln the lines heretofore laid out, and which treat the
application of water to beneficial us~s as an appropria­
tion of water and the diversion, conveyance or storage
of water as a carriage of water and provide that no
right of appropriation or carriage or water confers upon
the carrier or appropriator thereof any right of sale or
lease of such water, or right to make any charge there­
for, save that for the carriage of such water, may be
wisely enacted, and a separate report will be presented
embracing these views. '

We are gratified to report that of the appropriation
of $4,000 made for the expenses of the Commission, we
have consumed less than eight hundred dollars.

Very respectfully,

Your obedient servants,

J. S. GREENE,
T. C. HENRY,
E. T. WELLS.

•
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meanor, and on conviction thereof, shall pay a fine of
not less than ten dollars and not exceeding three hun­
dred dollars, in tIle discretion of the Court wherein
conviction is had. Each day of such improper applica­
tion of water obtained in the manner aforesaid shall be
deemed a separate offense.

SEC. 2. Any p~rson nlay at any tinle take water
from any natural streanl or open ditch, conduit or reser­
voir at any public road-crossing or at any place upon
his own lands, or upon the lands of others, by license
of the proprietor thereof, or without such license where
such lands are uninclosed and uncultivated, for filling
barrels or other vessels for hi~ dornestic uses.

SEC. 3. Every person resorting for the purposes
aforesaid to any ditch, conduit or reservoir, shall be
responsible that no injury be done to the embankment
thereof or the fence enclosing the same, or other parts
or appurtenances thereof, and that the waters thereof
be not fouled or polluted by any antInal by hinl driven
thereto or watered thereat.

SEC. 4. The proprjetor of any ditch, conduit or
other works for the diversion, carrying or storage of
water, Jnay fence and enclose the same or any part
thereof with a lawfnl feuce and exclude all live stock
therefrom. At all public and private road crossings free
passage shall be left of convenient \vidth and to the full
width of the bridge constructed or required by law to be
constructe'd thereat; as also at all public road crossings
convenient opportunity for those passing thereat to dip
or dra\v "vater froln such ditch or canal by means of
buckets; and at the rating flutne and head-gate of every
such ditch or canal the proprietors thereof constructing·
'such fence shall establish and always tuaintain therein,
gate-ways, or other convenient lueans of passage to the
satisfaction of the Water Comulissioner. Where any
such ditch, conduit or other works passes through any
open cattle range, the proprietors thereof erecting such
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