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The Legislative Council, which is composed of five Senators, six 
Representatives, and the presiding officers of the two houses, serves as a 
continuing research agency for the legislature through the maintenance of a 
trained staff. Between sessions, research activities are concentrated on the 
study of relatively broad problems formally proposed by legislators, and the 
publication and distribution of factual reports to aid in their solution. 
h r i n g  the sessions, the emphasis is on supplying legislators on individual 
request with personal memoranda providing them with information needed to 
handle their own legislative problems. Reports and memoranda both give 
pertinent data in form of facts, figures, arguments, and alternatives, with-
out these involving definite recommendations for action. Fixing upon definite 
policies, however, is facilitated by the facts provided and the form in which 
they are  presented. 
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This study of selected state income tax problems was under- 


taken by the Legislative Council under the terms of House Joint 


Resolution No. 20 (wade and Markley), passed at the First Regular 


Session of the 40th General Assembly. This resolution directed 


the Council to 


"(a) present a reasonable number of alternative schedules 

of statutory income tax rates which would produce, with 

consideration for various exemption and deduction provisions, 

approximately the same gross revenue to the state govern- 

ment as was produced by income tax rates in effect during 

1954 and 1955 and which statutory rates would be reason- 

ably competitive with other western states; and (b)present 

and discuss the feasibility of possibilities for simplify- 

ing the state income tax laws by relating them to federal 

income tax laws and returns, with specific reference to 

producing for the state government approximately the same 

gross revenue as was produced in 1954 and 1955." 


The Legislative Council, at its regular quarterly meeting on 


April 22, 1955, appcinted a com~:ittee to conduct the study, con- 


sisting of: 

Ray B. 
S& 

Senators 
Danks, Chairman 

T. ~ a ~ l o r  
Ernest Weinland 

Representatives 
David J. Clarke 
Blanche Cowperthwaite 
Ferd S, Markley 
Oakley Wade 

Harry S. Allen, Senior Research Analyst of the Legislative 


Council, was assigned the primary responsibility for the conduct 


of the staff work for this study. 


At its initial meeting, the committee reviewed the exhaustive 


historical and comparative analysis of the Colorado Income Tax 


(~esearch Publication No. 9), which Dr, Earl Crockett completed 


for the Council in 1954. The committee then determined that its 


studies would deal first with the problem of simplification of the 




income t a x  r e t u r n  preparation by providing a t i e - i n  with the  

Federal  I n t e rna l  Revenue Code, and then,  following completion 

of t h i s  pa r t  of  the  study, t he  r a t e  schedules and exemptions 

would be examined. To-date, the  study has been l imi ted  prin-  

c i p a l l y  t o  an in tensive  review of the  problems r e l a t i n g  t o  the  

t i e - i n  with t h e  f ede r a l  income t a x  provisions.  Therefore, i t  

i s  suggested t h a t  t he  General Assembly d i r ec t  the committee t o  

continue i t s  s tud ies  on Colorado income taxat ion and repor t  on 

the  matter of poss ible  r a t e  rev i s ions  t o  t he  1957 sess ion of the  

General Assembly. 

The committee conducted a s e r i e s  of hearings on t he  subjec.t 

of t he  survey. Among those who t e s t i f i e d  were Mr .  W i l l i a m  B. Paul, 

Chairman of the Taxation Committee of t he  Colorado Society of 

Ce r t i f i ed  Public Accountants; M r .  John F, Hekly, Jr., Deputy 

Director ,  Colorado Department of Revenue; Professor Jerome Kessel- 

mann, Accounting Department, Universi ty of Denver; M r .  R.E.Olson 

and M r .  Robert Cattimore, of t he  accounting f i rm of Brnst and 

Ernst .  The committee a l so  wishes t o  acknowledge the  ass i s t ance  

of Professor A 1  Menard of t he  University of Colorado Law School 

i n  preparing a l e g a l  analys is  of t he  cons t i t u t i ona l  problems in-  

volved i n  cor re la t ing  the  f ede r a l  and s t a t e  income t a x  laws and 

Attorney General Duke Dunbar f o r  h i s  cooperation and l e g a l  opinions. 

The invaluable ass i s t ance  of these  men i s  g r a t e fu l l y  acknowledged. 

Much of t he  d e t a i l  i n  t h i s  repor t  could not have been presented 

without t h e i r  help. 

The study i s  presented i n  two par t s .  Par t  I i s  f o r  general  
% 

d i s t r i bu t i on  and cons i s t s  of a non-technical s-ary of t he  research 
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material .  Par t  11, copies of which a r e  ava i l ab l e  upon request f o r  

those who wish t o  study the  question more intensively1,  contains the 

de ta i l ed  and technical  ana lys i s  of t h e  problems. The mater ia l  i s  

handled i n  "topic fortriff, r a t he r  than a s  a  na r ra t ive  teXt. Each 

topic  i s  a self-contained presenta t ion of the  f a c t s  r e l a t i n g  t o  

t h a t  p a r t i c u l a r  subject .  The top ics  a re :  

The Surtax 
The Withholding Provision 
Comparison of the  Colorado Income Tax Law with the  Federal 

Income Tax Law. 
Const i tu t ional  Problems Involved i n  Basing the  Colorado In- 

come Tax Law on the  Federal Income Tax S ta tu te  and Returns 
Optional F i l ing  of Income Tax Based on Federal Net Taxable 

Inc ome 

iii 



TOPIC I -	 THE SURTAX 

The committee concluded thaf the surtax should 
remain unchanged, and that the surtax offers a 
better method of taxing intangibles than an ad- 
va lorem levy. 

A s  a revenue prodz~cer, the surerx is relatively 
minor on adjusted p s s  incomes of Iess than 
$8,000. 

Increasing the surtax exemption from $600 to 
$1,000 would result ib a. revenue loss of 
approximately $148,000. 

TOPIC I1 -	 THE WILTWHBLDLYG TAX 

The evidence iwdicstes that the withholding pro- 
vision af dae Colorado income tax law has been 
effective i r a  .increasing the amorant of revenue and 
has proven inexpensive to administer. 

Appro,x.imteEy $B,300,000h additional revenue 
was realized from the wid-hddLng tax, and ad- 
ministrative costs were approximately $53,495 
during the first  year of its operation. 

The csmmirtee 	feels that the withholding pro- 
vision should not be extended tlo other types sf  
income without 	substantial, additional study. 

TOPIC IHI -	 COMPANSJN OF C O L Q R A ~  AND FEDERAL 
INCOME TAX LAWS 

Approximzitely ninety-dour sepatrarte items a r e  handled 
differently ~ ' ~ n d e r  the atate and federal income tax laws. 

TOPIC N -	 COhlSTXaaSTIQMAL PROBLEM INVOLVED HN BASING 
COLORADO'S KNCBME TAX LAW QN THE FEDERAL 
STATUTE AND RETURNS 

There a r e  serious legal problems involved in making 
the Colorado statute follow the federal income tax 
act on a mandatory basis. 



While cases from other jurisdictions have upheld 
the adoption of the federal h te rna l  Revenue Code 
by reference, in none of these cases were the con- 
stitutional hurdles present a s  exist in Colorado, 

TOPIC V 	 - TIEING-IN COLORADO AND FEDERAL INCOME TAX 
LAWS ON AN OPTIONAL BASE 

In an opinion to the study committee, the Attorney 
General has ruled that an optional system of tieing- 
in state and federal income tax laws would probably 
be valid in the state. 

Under an oprisnal filing system, the taxpayer would 
report a s  his "net income" to the state the same 
ftgure a s  shown on his return to the federal govern- 
ment. This would eliminate having to make two 
different sets of tax calculations. 

With an optional filing system, adjustments to "net 
incomeq* may be albwed a s  state policy dictates. 

It is possible to adopt a tax table to be used with 
optional filing, which would eliminate all tax com- 
putations on 	 the part of the taxpayer. and allow for 
all special considerations in the Colorado tax law, 
with the exception of the surtax. 

A system of optional filing seems to offer a reason-
able method of simplifying the Gol~rado  personal 
income tax, and it is therefore suggested that the 
GeanerzZ Assembly give serious consideration to 
this plan, 
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The cemmittttee i n r e a t i m  the surtax as Wxme rmelve;B.fmm 

IntaigbbiaS ue one pm- @mpUcB#RB af the €bbreQ ~CQBIB tax. 

l%htax was diec1~~sed in ihe 1.951bgia-hpm n hl lor i~d;taadp&nt 

study notea that further Investigation should be made .Wp the m z t ~ .  

*bz'W~@LUr Upact \apon, v8ri~u.sincome bractets, the &ect tsf 

e w m the sum$ in each acI&&ed grws incame bracket, and 

F 
tlse extent te WJLWI the tax W W M . ~hard.htp on am& taxpayeis 

whose Wmme ig ~ ~ derive4 fromy surtoxabh samces,d *.the 
* 
U. baais of the staff malysb of Ofs xmtter, the wmqi~t~eeumcluQR#i 

'5* 

A
k that (1) the awtax shadd remein unchqpd, stnd (2)  the eurtejc 

offere a better method Q€ taxing LatangUea tban $n ad-aabrem true 

A further: qnention on the surtax cen&eredaa the Wtg!dk-k 


pW~%ahtp~tuw eurtaxQble iacame fa deduct theix: h&em ex-

*' 
. -8- priar to &atrib- the income to & af the ffarlafzs, 

1.- . ,  tax oa.the mas mrsr to lwinem ~ c ~ s .This is  

true even thwirgh the e e bwimss may ZTwef,ve 4 a . m ~from 



expensere prior lo 'the dtstrllbuthx of the hCm6aarasg the partner& 

take precedence over the eurtax law arlzich zeq4ires the surtax tobe 

calculated on dile gmm surtaxable income. 

Oa M foWing pages are the principal fin- of the dehiled 

stati~tical analysis made of surtax returns by the Council etaff, The 

analysis of the income tax returns was made on bopr .uthariuWon. 

Results af the Studx 

a' 	 pwrtbla to ~ a a c ~ i k mthe f0u-g 	 from the a* 

1, 	 The surtax as a revenue pmdmer ig mlatively HifMt:on 

ad3wte8 p s s  incanes under $8,000. Collected data 

W a t e s  that all brackets under $8,600 wxmit for ap-

poroxbmtelg 20Sg of the total eurtax collected. It is 

Wereatfng to note that the $7,OCB)-$8, WIl bracket pays the 

lowmitt prop~rtim of eurtax of aay adjwted gram iacozge 

bracket except the under-$1,000 class, 

2, 	 Approximately 5.9% of all Cobrado income tax returns pay 

a irur;tax, Bwt this aurtax varies widely as be- djur9tet-t 

gnoesl iacame brackets. For example, the emsbrt gro-

portion af income tax rettnna with surtax is iq the $3,000-

Sir* 000 brs*t (1,9%), while the highest percentage re-

W s  with surtax is faad in the $20,000-$25,060 bracket 

where approximately 81% of all returns have a 8urtax. 

The average surtax payment for all inccane hrackem is 

-46, but th6 we=@ p ~ n tin each brhcktir; rages 



3. 	 More than half,. o r  55.4%, of the surtax is collected on 

adjusted gross income of $15,000 or  more. 

4. 	 The number of persons whose entire income is surtaxable 

is extremely small. The highest percentages a r e  found in 

the under-$1,000 bracket, where 3.0% of all income tax 

returns a re  on incomes which a re  entirely surtaxable, 

and in the $20,000-to-$25,000 bracket, where 4.0% of all  

income tax returns a r e  on income which is entirely eur-

taxable. These percentages increase when calculated on 

only the surtax returns themselves. In other words, in the 

under-$1,000 surtax income bracket, there were 442 sur- 

tax returns out of 8,163 income tax returns. Of the 442 

returns with surtax, 250 o r  56.5% had no income except 

that which was surtaxable. However, in the $20,000-to- 

$25,000 bracket, 4.9% of the surtax returns were on in- 

comes which were entirely subject to surtax a s  contrasted 

to 4.W0 of all  tax returns in this bracket. 

5. 	 Increasing the surtax exemption from its present $6001 

figure to $1,000 would result in an estimated minimum 

revenue loss of $1148,000. This is calculated on the 

number of surtax returns in each income bracket multi- 

plied by $8.00, which would be the amount of actual tax 

reduction resulting from a $400 increase in exemption. 

This figure is given a s  a minimum, since it is not known 

how many taxpayers a r e  entitled to a double deduction on 



the  basf!; of I I I I , L , ' ~ ~ ~ I I C !a ~ i r lw i f e  scr:urjIi~s jn fnirlto~rr l i~ig  

I . I'crccbnt:~gc.-wisr, xi increase fn deductions to 

$1,000 wol~ldclinllnatc the s i ~ r t a x  in the under-$], 000 

hrencket and virtually cliniinate i t  it1 the $1,000-to-$2,000 

ant1 the $7,000-to-$F1,000 ntijustcd g ross  income brackets. 

'I'hesc co~lclr~sionsarc basell on tlie estimated n u m k r  of 

1axpayct.s in each adjusted g ross  inconlc bracket whose 

sttrtaxablc fnco~ne was $1,000 o r  less.  

6. 	 Even tllough the avcragc surtax payment, a s  well a s  the 

amount of surtaxahle income, generally increafies a s  the 

adjustcd gross irlcome increases,  this is not uniformly 

true. Sonic cases  were found in which persons in the 

lowcr atijusted gross  income brackets had l a rger  surtax 

payments than those in the higher brackets. This wot~ld 

seern to intlicatc that the principal justification of the sur-

tax is a s  an ad-va lo~em levy ra ther  than a s  a tax hased 

on ability to pay. 

7. 	 As a gencral observation, and one which was not proven 

statistically, il sccms obvious that the instiuctions on com- 

puting the surtax shoultt he clariEied. The fact that a tax-

payer who owns secridt ies o r  intcrcst-bearing notes jointly 

with h is  sj-rouFr is cntitlccl to a $1,200 dedr~ction instead 

of a $600 t1c:ducrion is probably not fully understood. If it 

wcrc, ~11once:i;tl"t. that n fa r  gseater  number of surtax 

returtis wr31~ldcJni111 the !b1 ,200 ticduction. Virtually none 



of the returns in the lower brackets, which by-and-large 

were prepared by the taxpayers themselves rather than by 

accountants, took a $1,200 deduction. 



TOPIC U 

THE WITHHOLDING PROVISION 

The committee considered whether or  not the withhdding pro- . . . .) 

visions in the Colorado income tax law had contributed sufficiently 

in terms of increased revenue to offset the coat of i ts administration. 

and whether or not withholding should be extended to incomes other 

than salaries and wages. 

Withholding Tax Revenue and Coat af Administration 

The widence indicates that the withholding provision of the Colo- 

rado tax law has been effectiye in increasing tke ampunt of income tax 

.. 
revenue, and that i t  has proven inexpensive to administer. For fiscal 

year 1955, the first full year of the withholding law's operation, 

approximately $183W, 000 in additional rewnue was attributed to the 

withholding tax, excluding refunds.(') The cost of administering the 

tax during the year was $53,495('? distributed as  follows: 

Salaries 
Capital dpipment 
IBM rentala 
Supplies 
Poatage 

E . - Appro~dmately 455,000 Colorado taxpayers were subject to the 

withholding law: in addition, the Department of bvenue maintained 

some 31,000 employer accounts. Since emplayere a r e  required to 

file qwrterly. there were approximately 102,00&~)em~lo~er  returns 

processed. 
b 

(1) Some: Department of Revenue. 


(2)?bis figure is for three quarters of the 1955 fiscal year only, 

since em lo era have one month after the close of the fiscal year to 
file the P K  returns.ma quarter's 

-4-



Refunds to taxpayers were made in 68,713 cases, and a total of 

$277,231 in overpayments was refunded. The average refund was 

$4.03. In addition to the refundii actually paid, there  were another 

11,545 cases in which the refund due was $1.00 o r  less and which, 

under the statute, was not made by the Department of Revenue. a) . 
The cost of processing refunds was'$.05 per refund check written. 

The principal problem in withholding seemed to be whether 

o r  not 4% of the federal income tax is the proper amount which 

should be withheld. In reply to a question, Mr. John F. Healy, 

Jr., Deputy Mrec tor 'of the Department d . &venue, testified as 

follows: 

, 

I 

"Of the persons subject to the withholding tax, the 
larger number do not have sufficient state tax with-
held, which would indicate that, if anything, the 
percentage of federal income tax now being withheld 
should be increased. The Revenue Department can 
process overpayments for less than it caa process 
additional collections, but we have no strong geelings 
about the matter either way. If, however, the General 
Assembly makes any changes in the amount withheld, 
5% of the federal income tax m@t be a proper figure." -

Extension of Withholding to Income Other than SaJaries and Wages 
C 

TZhe committee considered the desirability of extending the with-

holding provisions to incomes other than salaries and wage@. In 
r( 

testifying on this point, Mr. Healy indicated that, in his judgment, 

little would be gained from such a program, since there is no 

evidence that income taxes were being avoided by those groups nut 

now included in the withholding provisions. He also indicated 
\ 

that to administer the withholding on incomes other &an sdariee 
I 

@)Ses.fon Law* of &lorado, Second Brtraordinory, Session, 
Chapter 4, Article 10. 

I 

\ -2 -

19S4, 

+ 

I 

'! 



and wages would present a number of problems which, under the 

present provisions, do not exist. 

On the basis of Mr. Healy's discussion, the committee felt 

that no extension of the withholding act should be recommended 

without substantial additional study. 
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TOPIC IU 

COMPARISON OF 	?HE r n ~ o u mINCOME TAX WITH THB 

FrZDERAL INCOME TAX 


There are numerous and substantial differences between the Cola-
,-

raQo and the federal 1 income taxes. These differences, discounting 

differences in rates, may roughly be ggr~~pedinto thirteen ~ategoriee, 

as follows: 

Imposition of tax 

Definition bf "gross income" 
 I 

Definition of "adjusFed gross income" 
Exclusions from gross income 
Deductiona 
Ikducti0ns nut allowed, as distinguished 
from different methods of handling the 
same deductione as in S above. 
Exemptions 
Accounting methods 
Non-capital gains o r  losses ' 

Estates and tmsts 
Partnerships 
Capital gains and losses 
Split income filing. 

There are  apprsximately ninety-four raeparate: items which are
- "1 
 n.  

i :i. .c<i ltI ,  , '~ :(.id,, 0:.
 , ~ - '  

handleg &erantly under the state and federal income tax statutes. 

These ,differences have led to a number of esuggestions that there 

be a carrelation between the state and federal income tax laws. 

These euggesdo~~will be discussed under Topics N and V. 

I
I
I 

I 

The above summariztation is explained in detailla Part U of this report. 

Because of the number of items inwohed, and the technical detail in each 

ar- of comparison, i t  was not deemed adviaable to attempt a short 

e'mmation of than. The complete cornparism waai p ~ p a r a dby the 

staff of the Colarcrdo State Departmart of Rmenue under the super-

vision of Mr. John F. n d y ,  Jr. Depuo Mrector. 

5 
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TOPIC nr 


CONSTITUTIONAL PFU3BLEMS INVOLVED JN BASING COLORADO'S 
INCOME TAX LAW 014 THE FBDBRAL STATUTE AND .IPB'l"URM 

Introduction 

Recognizing the fundamental legal questions involved in 

c~rrelat ing the Cobrado and federal income tax statutes, the 
\ 

committee first examined the problem of making the Colorado 

income tax law follow the federal code in its entirety. The 

University of Colorado Law School was asked for a detailed 

brief on the subject, This brief, the principal conclusions 

of which follow, was prepared by Professor A1 Menard of the 

University QB Caloritd~ Law School at the .cornhittee's request. 

"In summary, the legal conclusions reached can 
be stated only in terms of the extent of risk 
and the presence of counterbalancipg factors in 
each of *e alternatives which may be considered, 
Thus, to correlate the Colorado and the United 
States incox'ne tax by merely setting out the fed- 
eral statute verbatim in our own statutes involves 
no constitutional risks and is perfectly legal. 
However, it is somewhat cumbersome and must 
be Isep ln adjustment by positive amendments to 
wx own k w  each time the federal statute charagee, 
if the correlation is to continue. 

On the other hand, to base Colorado Wome t w  on 
the figure reported to the federal governmeat aa 
adjusted gross income, whfle most attractive from 
a practical viewpoint, does raise certgik constit- 
utional objections. They can be m a  in one of 
three ways, none of which is entirely without 
drawbacks, as follows: 

1. Adopt a etatute utilizing the principle of in-
corporation by rderence and with' possible retro- 
spective aspects, taking the risk that the Cobrado 
Supreme Coult will decide favorably if the statute 
Is challenged. While courts of certain other 



jurisdictions have upheld such statutes and the modern 
trend appears to be in their favor, in none of these 
decided cases were the constitutional hurdles a s  high 
as  those in Colorado. Still, our court might well up- 
hold a statute on the basis of these precedents and the 
trend toward a practical solution. Perhaps the odds 
favor such a decision. However, i t  must be stated 
that there is some doubt a s  to the constitutionality of 
this type proposal and a s  to the decision the Colorado 
Supreme Court might enter. 

2. Introduce a statute utilizing the principle of incor- 
poration by reference and possible retrospective operation. 
At an appropriate stage before final passage by both houses, 
seek an advisory opinion from the Colorado Supreme 
Court concerning the validity of the statute. I€ the court 
renders an unfavorable decision, other action can be 
taken. 

3. Propose for submission by the General Assembly and 
ultimate decision by the people a constitutional amend- 
ment clarifying the situation and resolving any doubts." 
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TOPIC V 


"TIEINO-IN" COLORADO AND FEDERAL INCOME TAX LAWS ON AN OPTIONAL 
BASIS 

I n  Topic I V  a re  presented the  major l e g a l  obstacles involved 

i n  adopting the federa l  personal incoma t ax  by reference i n  the 

C ~ l o r a d o  s t a tu tes .  The forbgoing discussion i s  concerned prin- 

c ipa l ly  with the l e g a l  questions which might a r i s e  i f  the federa l  

law were adopted by reference a s  "the method" f o r  the Colorado 

taxpayer. I n  Topic V, however, t h i s  report  examines the poss ib i l i ty  

of allowing the taxpayer the option of using e i the r  the federa l  

def in i t ions  f o r  a r r iv ing  a t  "net income" or the s t a t e  of Colorado 

def in i t ions  f o r  a r r iv ing  a t  "net income." 

Before discussing the mechanics of such a proposal, the com-

mittee desired t o  have some spec i f ic  l ega l  opinion on the matter, 

and aacdrdinily, an inquiry was sent  on June 14, 1955, t o  the 

Attorney Oeneral, posing three spec i f ic  questions r e l a t i v e  t o  

adoption of an optional  f i l i n g  system. 

The questions asked of the Attorney General a t  t h a t  time re-

l a t ed  t o  using the f ede ra l  "adjusted gross inuomen rather  than the 

federa l  "net incomeN a s  thesopt ion ,  but the pr inciples  invblved 

would appear t o  be the same i n  e i the r  case. He expressed the opinion 

t h a t  an optional  system would probably be va l id  i n  Colorado, i f  

properly drawn. He qui te  properly indicated t h a t  the language of a 

spec i f ic  biz1 would have t o  be examined before any f i n a l  answer on 

the ~ b j e a t  could be made. The complete t e x t  o f . h i s  opinion i s  

reproduced on the next two pages. 
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Legis la t ive  Council 

S t a t e  Capitol  
Denver 2, Colorado 

Dear S i r  : 

Receipt i s  acknowledged of your l e t t e r  of June 14, 1955, 
i n  which you request  my opinion concerning t h e  following: 

FACTS: The Legis la t ive  Council, pursuant t o  House Jo in t  
R e s o l u t i o n ~ i r s tRegular Session, F o r t i e t h  General Aseembly, p 

is engaged i n  t he  study of t h e  Colorado Income Tax law* The chair -  
man of t h e  Income Tax Sub-committee of t h e  Council i8 i f i terested i n  
the  l e g a l i t y  of ty ing  the  Colorado l a w  t o  t he  Federal  In t e rna l  Reve- 
nue Act. One of t he  plans considered has been f o r  Colorado t o  bdopt 
an op t iona l  sho r t  form r e t u r n  which an individual  taxpayer could e l eo t  
t o  f i l e  i n  l i e u  of t h e  current  long form r e t u r n .  Such sho r t  fokm 
would permit t h e  taxpayer t o  e n t e r  t h e  amount of t h e  adjus ted gross 
income reported t o  t h e  f e d e r a l  government, deducting therefrom e i t h e r  
t he  t o t a l  amount of itemized deductions o r  t h e  standard deduction, 
whichever he pre fe rs ,  plus t h e  amount paid i n  f e d e r a l  income taxes, ' 

thus a r r i v i n g  a t  t h e  ne t  income f o r  computing the  Colorado inconte 
t a x ,  

Another plan considered has been f o r  Colorado t o  adopt a 
\r e tu rn  i n  which the  taxpayer pay t o  t h e  s t a t e  a given percentage 

of h i s  tax paid t o  t h e  f e d e r a l  government. 

QUESTIONS: 1. would op t iona l  shor t  form, indicated i n  
f a c t s  above, be cons t i t u t iona l  i f  adopted by t h e  General Assembly? % * 

b 

2. Would t h a t  plan involve an unconstitutional d+$egatio,n
of au tho r i ty  inasmuch as it involves t h e  use of federak'atat 'utes 
and adminis t ra t ive  decis ions?  

3. 	 Would the  plan e t  f o r t h  i n  t h e  second p ropos i t i on '  
contravene t h e  Colorado Cons$ h t u t lon?  

I 



-- 

M r .  Harry  S .  Allt-!n J u l y  27, 1955 

CONCLUSION: 
a p p e a r  i n  a g i v c n  b i l l ,  nly c o n c l u s i o n  i s :  

(1) An o p t l o n a l  s h o r t  fo rm c o u l d  . b e  a d o p t e d ;  ( 2 )  Such 
would n o t  b e  a n  u n c o n s t l t u t 3 . o n a l  d e l e g a t i o n  of  a u t h o r i t y ,  and ( 3 )  
The t a x p a y e r  niight a d o p t  a r e t u r n  i n  which h e  pays  t h e  s t a t e  a g i v e n  
p e r c e n t a g e  of  h i s  f e d e r a l  income t a x ;  p rov ided  t h a t  t h e  imposing 
s t a t u t e  were c a r e f 1 . 1 1 1 ~drawn s o  as n o t  t o  v i o l a t e  A r t i c l e  5, S e c t i o n s  
17 and 24 ,  Co lo rado  C o n s t i t u t i o n ,  and i f  p r o v i s i o n  were made f o r  
e x c l u s i o n  of  income o v e r  which Colorado  h a s  no j u r i s d i c t i o n .  

ANA1,YSIS: It i s  e x t r e m e l y  d i f f i c u l t  t o  a d e q u a t e l y  a n a l y z e  
and a n s w e r x r - 1  p r o p o s i t i o n s  advanced i n  t h e  q u e s t i o ~ z s  w i t h o u t  h a v i n g  
b e f o r e  me f o r  a n a l y s i s  a s p e c i f i c  b i l l .  T h l s  problem h a s  been d e -  
v o t e d  c o n s i d e r a b l e  t i m e  and r e s e a r c h .  Any o b j e c t i o n s  which a p p e a r  
on  a t h e o r e t i c a l  e x a m i n a t i o n  might  w e l l  be  r e s o l v e d  by c a r e f u l  d r a f t s -  
manship.  . I  b e + i e v e ,  g e n e r a l l y ,  t h a t  t h e  above  q u e s t i o n s  c a n  b e  e m -
bod ied  i n  a s a t i s f a c t o r y  s t a t u t e  w i t h  t h e  a d m o n i t i o n  t h a t  A r t i c l e  5, 
S e c t i o n s  17 and 24,  Co lo rado  C o n s t i t u t i o n ,  must be  o b s e r v e d .  ( s e c t i o n  
17 r e q u i r e s  t h a t  no law sha.11 b e  p a s s e d  e x c e p t  by b i l l ;  S e c t i o n  24 
s t a t e s  t h a t  no law s h a l l  b e  r e v i v e d ,  o r  amend.ed, o r  t h e  p r o v i s i o n s  
t h e r e o f  ex tended  by r e f e r e n c e  t o  t i t l e  o n l y ,  b u t  s h a l l  b e  r e - e n a c t e d  
and p u b l i s h e d  a t  l e n g t h ) .  It i s  i m p o s s i b l e  t o  r e n d e r  a n  o p i n i o n  con-
c e r n i n g  t h o s e  two s e c t l o n s  of  t h e  C o n s t i t u t t o n  w i t h o u t  h a v i n g  s p e c i f i c  
l anguage  b e f o r e  me t o  a n a l y z e .  

The a d o p t i o n  of a n  o p t i o n a l  method of r e p o r t i n g  income, i f  
t h e  t a x p a y e r  were g i v e n  a n  o p p o r t u n i t y  t o  s e l e c t  h i s  r e t u r n ,  and t o  
amend, i f  h e  l a t e r  d i s c o v e r e d  a n o t h e r  form were t o  h i s  a d v a n t a g e ,  
would p r o b a b l y  b e  v a l i d .  The e l e c t i o n  g i v e n  would e l i m i n a t e  a l a r g e  
c l a s s  o f  p e r s o n s  who might  b e  i n  a p o s i t i o n  t o  r a i s e  a c o n s t i t u t i o n a l  
q u e s t i o n ,  as t h e  e l . e c t i o n  would minimize  t h e  p o s s i b i l i t y  of t h e  t a x -  
p a y e r  b e i n g  d e t r i m e n t a l l y  a , f f e c t e d  by t h e  a d o p t i o n  o f  t h e  f e d e r a l  
f i g u r e s .  

1 s h a l l  b e  happy t o  examine any s p e c i f i c  l e g i s l a t i o n  t h a t  
you may p r e s e n t  t o  m e .  May I s u g g e s t  t h a t  t h e  C o u n c j l  examine t h e  
e x p e r i e n c e  o f  New Mexico w i t h  i t s  p e r c e n t a g e  of  t h e  F e d e r a l  t a x  
s t a t u t e  which was r e p e a l e d  i n  1955. 

I f  you d e s i r e  a member o f  my s t a f f  t o  b e  p r e s e n t  a t  t h e  
m e e t i n g  on J u l y  29 t o  d i s c u s s  t h e  r e s e a ~ ~ c h ,  p l e a s e  a d v i s e .  

t 


DUKE 1J. DUNBAR 
A t t o r n e y  G e n e r a l  

Sub J e c t  t o  t h e  s p e c i f i c  langua.ge t h a t  may 
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Meqhanics of an O~>ional F i l i n g  System 

Topic I11 of - t h i s  r e p o r t  l i s t s  the major d i f f e r e n c e s  between 

t h e  d e f i n i t i o ~ s  used i n  the  f e d e r a l  income t a x  law and t h e  Colorado 

income tax law. A l l .  t hese  d i f f e r e n c e s  a f f e c t  t h e  c a l c u l a t i o n  of 

Itnet income." T h i s  "ne t  incomeu f i g u r e  appears  a s  l i n e  3 i n  t h e  

tax  computation s e c t i o n  of page 3 on the  19% f e d e r a l  income tax 

r e t u r n  (Form 1040). The n e t  income on the  s t a t e  r e t u r n  i s  l i n e  3 

of Schedule N of the  19% Colorado income t a x  r e t u r n  (Form 104).  

Since t h i s  "ne t  incomet1 i s  t h e  one a f f e c t e d  by the  d i f f e r e n c e s  i n  

d e f i n i t i o n s ,  the  use  of t h e  same d e f i n i t i o n  t o  a r r i v e  a t  "net  

incomev f o r  both  s t a t e  and f e d e r a l  purposes would r e s u l t  i n  g r e a t  

s i m p l i f i c a t i o n  f o r  t h e  taxpayer ,  s i n c e  he would have t o  make only 

one s e t  of c a l c u l a t i o n s  i n s t e a d  of two. 

Under a n  o p t i o n a l  f i l i n g  system, t h e  taxpayer would r e p o r t  a s  

h i s  Itnet incomeu t o  t h e  s t a t e  t h e  same amount a s  shown on h i s  r e t u r n  

t o  t h e  f e d e r a l  government. This  a l s o  would g ive  t h e  taxpayer t h e  

advantage of t h e  more l i b e r a l  f e d e r a l  provis ions ,  such a s  deduction 

f o r  b a b y s i t t i n g  expense, c h a r i t a b l e  c o n t r i b u t i o n s ,  and so on. 

Mandatory Adjustments t o  met Income 

Even i f  t h e  s t a t e  should a l low t h e  taxpayer t o  r e p o r t  a s  h i s  

"ne t  incomett f o r  s t a t e  t a x  purposes t h a t  f i g u r e  which i s  so repor ted  

on the  f e d e r a l  r e t u r n ,  c e r t a i n  o the r  minor adjustments  must s t i l l  be 

made t o  conform wi th  c o n s t i t u t i o n a l  ( f e d e r a l  and s t a t e )  provis ions.  

For  example, t h e  amount of income der ived  from f e d e r a l  bonds must be 

deducted before  the  s t a t e  t a x  can be app l i ed ,  s i n c e  s t a t e s ,  by 

f e d e r a l  c o n s t i  tu t ionnl .  p rov i s ions ,  a r e  no t  allowed t o  t a x  income 
% 

der ived  from t h a t  source.  



Optional Adjustments to Net Income 


In addition to the mandatory adjustment to federal "net incomeu 


on the state return it is possible to allow other adjustments as 


state policy may dictate. One of the adjtistments which would have 


the greatest effect, aside faom allowing credit for federal income 


taxes paid, is that of adding back into income for state purposes 


the loss "carry-backtt allowed in computing net income for federal 
I-: purposes. Under the Federal Internal Revenue Law of l9%, a net 

operating loss may be offset against net income of other years by 

means of a 2 year carry-back, and a 5 year carry-forward. The Colo- 

rado law allows only an offset against net income for 4 succeeding 

years. Also the ihterest received from state and municipal bonds sub- 

ject to taxation may be added to the state return inasmuch as this 

source of revenue is not included in net income for federal purposes. 

Computation of Tax 


In computing the tax on the basis of "net income,It credit must 


be then allowed for the Colorado personal exemptions ($600for each 


dependent at the present time). To illustrate the maximum informa- 


tion which would be needed to arrive at Colorado net taxable income 


under an optional system of filing and the present Colorado deductions, 


the following specific entries are given: 


Net income (report same figure as on line 3 

of tax computation section, federal form 1040) 


Less income from federal bonds $ xxx 

Less federal income taxes paid xxx - XXX 

Total $ x,xxx 

Add optional items as state policy 

dictates (see instructions) 
 XXX 

Total $ x,xxx 
Less personal exemptions ($600multiplied 
by numbor of exemptions cl-aimed) - XIXXX 

Colorado net taxable income 



4 

4 
B 
Y 

The above i s  the information which would be necessary on a  

s t a t e  income t ax  re tu rn ,  i n  add i t ion  t o  the personal information 

+l i s t i n g  the  taxpayer1 s name, names of dependents, e tc .  ~ h s r ewoul-d 

a l s o  be required an add i t iona l  small sec t ion  f o r  those taxpayers 

who a r e  subject  t o  the su r t ax .on  income derived from i n t e r e s t  and 
11
-dividends, plus space f o r  t,he l i n e s  t o  compute the  t ax  and t o  take 	 .. 
4 

the ex i s t i ng  20% c r e d i t ,  These l a t t e r  two computations aould be 
h 

eliminated by s t a t u t o r y  adoption of a  t ax  t ab l e  taking i n t o  con- m 

s ide ra t ion  a l l  f a c t o r s  t o  be used by those taxpayers e lec t ing  t o  	
, 

c -
f i l e  under the  opt ional  form, 

Spec ia l  Considerations i n  Using an Option 

The f ede ra l  law allows a  husband and wife t o  f i l e  a  j o in t  
,-

r e t u r n  and s p l i t  income f i l i n g ,  Therefore, the use of the  opt ional  

f i l i n g  would4have t o  be l imi ted t o  the  income p r io r  t o  s p l i t t i n g ,  2 

and a  taxpayer must f i l e  a  Colorado r e tu rn  on the  same bas i s  a s  h i s  4 
*-

f ede ra l  r e t u r n  unless  the  s t a t e  wished t o  l o se  subs t an t i a l  amounts 

of revenue, I n  other  words, i f  a j o in t  r e t u r n  i s  f i l e d  f o r  f ede ra l  

.-purposes, then a  j o in t  r e t u r n  must be f i l e d  f o r  s t a t e  purposes and 

the  ne t  income f igu re ,*  p r i o r  t o  applying the' s p l i t ,  a s  reported 

on the  f ede ra l  t ax  r e tu rn ,  used a s  the  Colorado f igure .  I f  husband 

A,
and wife f i l e  separa te  r e tu rns  wi th  the f e d e r a l  government, then 

they would have t o  f i l e  separa te  r e tu rns  with the  s t a t e  and use the 

ne t  income reported by each of them t o  the f e d e r a l  government a s  

the  n e t  incomes reported t o  the  s t a t e ,  

If the s t a t e  i s  using the n e t  income reported t o  the  f ede ra l  

government a s  the  base f o r  s t a t e  income tax ,  then i t  must a l s o  
k 

* This f i gu re  appears on l i n e  of the  t ax  computation sect ion on 
page 3 of Form 1040 (Federal?,  1 9 9 .  

+. 



'provide the taxpayer with the same opportunity to amend his return, 


as is provided in the federal law. Since at the present time the 


state law is more liberal in this respect than the federal govern- 


ment, this presents no particular problem, but should the federal 


government extend the statute of limitations for filing an amended 


return, then the state would have to conform. 


Use of Tax Table in Optional System 


At the request of the committee, the State Revenue Department 


has developed a tax table that could be used with optional filing, 


and which takes into consideration all special features of the present 


Colorado income tax law except the surtax, and allows the taxpayer 


to arrive at the amount of state income tax due without the necessity 


for any computation. This table starts out with the net income,* 


as reported to the federal government, and computes the tax due to 


Colorado for a11 types of taxpayers. It includes the credit for 


federal income taxes paid as well as the,present 2% credit.allowed 


on Colorado state income tax. 


If such a table were adopted in the statutes as part of the 


optional filing system, it would provide the greatest possible 


simplification to the taxpayer. 


Arguments for Optional Filing 


1. This makes the filing of a state income tax return as simple 


as possible, and thus serves to eliminate any reason for complaint 


on the part of the taxpayer that the computation of the Colorado 


income tax is complicated. 
* 

* This figure appears on line 3 of the tax computation section on 

page 3 of Form 1040 (Federal), 1954. 




2, Admin i s t r a t i on  of t h e  p e ~ s o n n l  income t a x  by t h e  S t a t e  . 
Department of Revenue would be s i m p l i f i e d  t o  a  c o n s i d e r a b l e  extent;. 

The a u d i t  program f o r  pe r sona l  income t a x  r e t u r n s  would be reduced 

t o  mathemat ical  computat ions  p l u s  checks ,  a s  neces sa ry ,  w i t h  t h e  

F e d e r a l  Bureau of I n t e r n a l  Revenue. The c o s t  of p r i n t i n g ,  process-

ing ,  and ma i l i ng  r e t u r n s  would a l s o  be reduced t o  some e x t e n t .  

3. An o p t i o n a l  f i l i n g  system would a p p a r e n t l y  avoid  t h e  

c o n s t i t u t i o n a l  p i t f a l l s  which a r e  i n h e r e n t  i n  t i e i n g  t h e  s t a t e  and 

f e d e r a l  laws t o g e t h e r  on a  mandatory b a s i s .  

Arguments Against  Op t iona l  F i l i n g  

1. The enactment of a n  o p t i o n a l  f i l i n g  system may r e s u l t  i n  a  

revenue l o s s  t o  t h e  s t a t e .  

2. Even an  o p t i o n a l  f i l i n g  system may pose some s e r i o u s  

cons t i t uCiona1  problems. 

COMMITTEE CONCLUSION 

A system of o p t i o n a l  f i l i n g  appears  t o  o f f e r  a r ea sonab le  

method of s i m p l i f y i n g  t h e  Colorado p e r s o n a l  income tax  and it  i s  

t h e r e f o r e  sugges ted  t h a t  t h e  Genera l  Assembly, i f  s i m p l i f i c a t i o n  

i s  d e s i r e d ,  g i v e  s e r i o u s  c o n s i d e r a t i o n  t o  t h i s  p lan .  P r i o r  t o  i t s  

f i n a l  adop t ion  i t  i s  a d v i s a b l e  t h a t  t h e  c o n s t i t u t i o n a l  q u e s t i o n  

be passed upon, e i t h e r  by submi t t i ng  a b i l l  t o  t h e  At torney  General  

f o r  h i s  op in ion ,  o r  by ask ing  t h e  Supreme Court  f o r  an  i n t e r r o g a -  

t o r y  opinion.  I t  i s  f u r t h e r  sugges ted  t h a t  i f  a n  o p t i o n a l  f i l i n g  

system i s  adopted t h e r e  a l s o  be enac ted  a tax  t a b l e  t o  be used i n  

computing t a x e s  under t h e  o p t i o n a l  f i l i n g  which would ma in t a in  

t a x  revenue from t h o s e  u s i n g  t h i s  s i m p l i f i e d  form a t  s u b s t a n t i a l l y  

t h e  same l e v e l  as e x i s t e d  a t  t h e  t ime such p l a n  was adopted.  


