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The reconmendat ions of the Cnlorado Legislative Council 
for 1978 appear in two consolidated volumes and five separate 
reports. Volume I contains the reports of the Comanittees on The 
Budgeting Pmcess, Judiciary, Fixed Uti l i t ies ,  and Transportation 
and Energy. Reports in Volume I1 are from the Connittees on 
Agriculture and Wild1 i f  e ,Higher Education, Mined Land, Cavern-
mental Expenditures, and Legislative Procedures. 

In addition t o  the findings and recommendations resulting 
from studies assigned pursuant t o  House Joint Resolution No. 1046 
(1977 Session), several other b i l l s  and reconnnendations pertain-
ing t o  a "sunset" review of the Public Ut i l i t ies  Comnission's 
regulation of fixed and non-fixed u t i l i t i e s ,  as directed by the 
Legislative Council and assigned t o  the C d t t e e  on Fixed I J t i l i -
t i e s  and the Comnittee on Transportation and Energy, are included 
with the committee reports in th i s  Volume I .  

The Legislative Council reviewed the reports contained in 
th i s  V o l m  I a t  its meeting on November 28, 1977, and transmits 
a l l  b i l l s  included herein with favorable recommendat ion t o  the 
Cavernor and the 1978 session of the Ceneral Assedly. 

The comnittees and s taff  of the Legislative Council were 
assisted by the s taff  of the Legislative Drafting Office i n  the 
preparation of b i l l s  and resolutions contained in  t h i s  Volume. 
Gary Davis and Mike Risner assisted the Comnittee on The Budget- 
ing Process; Vince Hogan and Mike Risner, the C m i t t e e  on 
Judiciary; Gary Davis and Doug Brown, the Comnittee on Fixed 
Uti l i t ies ;  and Cnry Davis and Marcia Baird, the Cornnittee on 
Transportation and Energy. 

December, 1977 Lyle C. Kyle 
Director 
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The findings and reconmendations of the Cxnrmittee on the 
Budgeting Process, resu l thg  f r o m  the study directives assigned by the 
Legislative Council, may be categorized under three general subj ect 
headings : 

I.  The present s ta te  budgeting process; 

11. 	 The cash flow problems of the general fund and a detenni- 
nation of the general h d surplus; and 

111. 	 A program of incentives for s ta te  agencies t o  develop 
more off icient methods of conducting activit ies . 

I. State Budgeting Process 

The c d t t e a  was directad t o  study the present s ta te  budgeting 
process with a view toward identifying mecessary steps in  the proc- 
ess, the appropriate roles of the executive and legislative branches, 
and duplications of effort  among the agencies involved in the process. 
In addition, the feasibil i ty of zero-base budgeting was t o  be exam- 
ined. 


The study involved looking a t  the present budgeting system i n  
t o m  of the mechanics and actual practices, and obtaining the 
perspektives of the executive and legislative branches of government.
Budget system and practices in other states were examined, together 
with innovative budget systems such as zero-base budgeting and the 
City of Lakewood's program performance budgeting, t o  give the conanit- 
tee a broader perspective of budgeting in general. 

Colorado's budget process is recognized as a legislatively pre- 
pared line-item budget system, exerting s t m g  f iscal  control through
the identification of objects of expenditure in the Long Appmpria- 
tions B i l l .  Throughout the hearings, the comnittee received testimony 
concerning the strengths and weaknesses of the system from a variety
of individuals involved in the process, including former Cavernor's 
Love and Vanderhoof, Cavernor L m ,  representatives from the executive 
branch, mnbers of the Joint Budget Camnittee, representatives from 
the City of Lakewood, and a student of the s ta te  budgeting process. 

The major strengths of the system as expressed by many of these 
individuals and mnbers of the comnittee are detailed below. 

1) The legislatively controlled preparation of the budget is 
preferable t o  the executive domination experienced in other states. 



The General Assembly, by nature of its duty t o  appropriate money and 
provide direction for the s ta te ,  nust se t  the policies, c r i t e r i a  and 
dollar constraints that  the executive branch should administer. The 
Governor, as the  primary elected off ic ia l  in the executive branch 
directly involved in the administration and direction of the s ta te ,  
should not make all of the necessary decisions alone. The appropriate 
roles of the legislat ive and executive branches are well established 
in Colorado. 

2) The line-item budget format permits the Cmeral Assenbly to  
closely control how m e y s  m e  spent, and helps t o  insure that  the 
program and policies established by the C~neral  A s s d l y  are carried 
out as they were envisioned. 

3) The adversary hearings process involving the Joint Budget 
Conmittee and the executive departments, by in  large, provides a 
healthy climate for  the exchange of view points. This process allows 
the Joint Budget Camittee t o  discuss a departnrent 's budget request
with the head of the department t o  &tennine what he or  she thinks 
mst be considered, and the factual grounds for funding an activi ty at  
the level requested. The hearings also allw agencies an opportunity 
t o  defend the i r  requests and t o  gauge what areas of thei r  requests are 
of concern t o  the members of the Joint Rudget C d t t e e .  

The concerns expressed by many of the individuals deal with the 
roles of the legislative and executive hranches ,duplications of 
effort ,  the lack of integrated planning, the lack of f lexibi l i ty ,  and 

Lack of long-range planning - Other than specialized plan- 

items of a 
shown below. 

procedural nature. These concerns can be swmnarized as 

-1)
ning efforts  conducted by the executive departments, no comprehensive
planning for  the s t a t e  is being conducted. For the present f iscal  
year the Office of State Planning and Budgeting was budgeted for  only 
three F.T.E. (full-time equivalents) t o  cany out its statutory plan- 
ning responsibilities. 

The General Assembly does not engage in long-range planning 
act iv i t ies. The planning is short -range, usually year- to-year , and is 
primarily accomplished through the appropriations process. Ihm t o  the  
uncertainty of the direction the Cmeral Assen6ly will take from year 
t o  year, executive departmerits are prevented from planning t o  meet 
perceived future needs. 

2) The General Assenhly has a s s m d  too dominant a role in the 
budgeting process. The budget requests submitted t o  the Joint Budget
Conmittee are often ignored in the preparation of the Long Appropria-
tions B i l l .  The Joint Budget Camnittee essentially builds the h g  
Appropriations B i l l  from scratch, suggesting that the executive budget 
act iv i t ies  may not be worth the time and energy involved. Therefore, 
the executive's expertise and knowledge of the operations of the 
departments is often not ut i l ized t o  the ful les t  possible extent by 
the Joint Budget Connittee and the Cmeral Assenhly as a whole. 



3) The line-item budget format andthe rmeral  Assembly's 
almost exclusive concern far  control of objects of expenditure 
severely res t r ic t s  the department heads ' f lexibi l i ty  in administering 
the functions and activi t ies for  which they are responsible. These 
executives should have m r e  freedom t o  manage the resources a t  their  
disposal. The present syst en breeds inefficiency and ineffectiveness 
due t o  the inabil i ty t o  apply the resources t o  unpredicted situations 
as they arise. 

4) Members of the General Assembly, other than the Joint 
Budget Committee mmbers , are not sufficiently involved in  the budget -
ing process. The only exposure t o  the process for most mentbers is the 
party caucus discussions and the floor debate on the Long B i l l .  Indi-
vidual members may be well versed on particular portions of the Long 
B i l l ,  but may not be familiar with the overall impact. 

5) The Joint Budget Comnittee process is too closed. The 
departments are not adequately informed prior t o  a hearing as t o  the 
concerns of the comnittee. The result is that  the departments often 
do not h o w  what t o  expect o r  what information t o  provide. This 
situation is not conducive t o  a meaningful' dialogue and exchange of 
informt ion necessary for effective budget decision making. 

6) The short time between introduction of the Long R i l l  and 
subsequent adoption does not allow sufficient time for its review by 
members of the General Assembly, the departments, o r  other interested 
parties. Sufficient time should be given t o  permit thorough consider- 
ation, perhaps hy introducing a "draft" Long B i l l  early i n  the 
session. 

7) The supplemental appropriations process is too slow. 
Supplementals are passed l a t e  in the session, often causing cutbacks 
in departmental operations which the supplementals were designed t o  
prevent. Sup~lementals should be considered as early in the session 
as possible. 

Lakewood's "Program Performance" Budget System 

Based on the committee's understanding that  the City of 
Lakewood has established a highly regarded budgeting process, the 
comnittee invited representatives from the City of Lakewaod t o  make a 
presentat ion on thei r  "program performance" budgeting process. In 
sumnary, performance budgeting emphasizes grouping the expenses into 
functional and activi ty categories. In performance budgeting tenni-
nology, a function refers t o  a group of related act iv i t ies  for which a 
government a1 unit is responsible. Public safety, health, and trans- 
portat ion are three functions performed by government. In preparing a 
performance budget these functions would be divided into activi t ies --
specific groupings of work and expenditures. For example, the health 
activi ty might include food inspection, .water treatment, and the oper- 
ation of clinics. This classification structure is the product of 
f iscal,organizational , and poli t ical  considerations. 



The budget d o c m t  prepared in  support of a program perfor- 
m c e  budget emphasizes performance ob j ectives and indicators. For 
example, in  Lakewood, a major governmental function o r  program is 
"safety"; the sub-element is " t raf f ic  regulation" ; and the specif ic  
program is " t raf f ic  activities".  The program is br ief ly  described, 
performance ob j ectives for  the f i s c a l  year a re  enumerated, indicators 
of p e r f o m c e  a re  l i s t e d  and comnented upon, and the  resources needed 
t o  f u l f i l l  the program are l i s t e d  both in  general and more specific 
object-of -expenditures terms. This procedure is followed for each 
program identified under the major functions t o  be p e r f o d .  

Comnittee action. Recognizing tha t  the resul t s  of zero-base 
budgeting, in its infancy t h i s  year, should f i r s t  be analyzed, the  
comnittee does not recomnend the implementation of a "program perfor- 
mance" system a t  t h i s  time. 

Zero-base budgeting. The cormnittee requested the opinions of 
several people on the feas ib i l i ty  of zero-base budgeting. The c o r n  
opinion is tha t  the zero-based budgeting process is not a panacea. 
Members of the  Joint Budget Comnittee indicated tha t  they w i l l  offer 
changes t o  the zero-base budget s t a tu te  fo r  the 1978 legis la t ive  
session. 

Committee Recomnendatiuns 

The major conclusion from the study of the budgeting process is 
contained in the following statement formally adopted by the comnit- 
tee: 

' I n  its meetings, the Comnittee on the Budgeting Process heard 
of the strengths and weaknesses of the s t a t e ' s  budgeting system 
from two former Governors, Governor Lanun, members of the kn-
era1 Assembly's Joint  Burlget C m i t t e e ,  executive department 
heads, mrnicipal budget experts, and a college professor. In 
addition, the committee reviewed the reports of Joint  Budget 
Committee menhers who traveled t o  four s t a t e s  -- Idaho, Oregon, 
Iowa, and Wisconsin -- t o  study the budgeting process i n  those 
jurisdictions. The conclusion of the  Camnittee on the Budget-
ing Process is tha t ,  despite the numerous criticisms of 
Colorado's existing process, our present system of budgeting , 
representing a legis la t ive ly  prepared budget, is superior t o  
any other described t o  the comnittee. The changes the comnit-
t ee  does find a re  necessary are  in  the areas of "fine-tuning". 
The basic budgeting structure should be retained. 

Consistmt with t h i s  conclusion, the connnittee submits four recom-
mndat ions for  improving the present budgeting process. 

B i l l  1 -- Create by joint  ru le  a cormnittee on Sta te  Needs, 
Caals.. and Priori t ies .  The most c o m n  and serious criticism of - t h e  
budgeting process registered is the lack of planning and ar t iculat ion 



of s t a t e  needs, goals, and objectives. The conunittee concludes that  
it is the responsibili ty of the rmera l  Assembly t o  correct t h i s  weak- 
ness. 

The Joint Cornittee on State Needs, Caals, and Pr io r i t i e s  w i l l  
consist of eight members, four from each party, and four from each 
house. Members w i l l  be appointed for  t he i r  term of off ice by the 
leadership of the House and Senate. Their responsibility w i l l  be t o  
issue an annual report ar t iculat ing the needs, f i s ca l  resources, 
goals, and objectives of the s t a t e  fo r  the short and long term. In  
addit ion, the committee is  t o  suggest p r io r i t i e s  and examine long- 
range plans of s t a t e  agencies. In pursuance of these objectives the  
committee w i l l  be able t o  draw on the expertise of the s taf fs  of the 
Legislative Council, the ,Joint Budget Committee, the Office of the 
State Auditor, and the Office of Sta te  Planning and Budgeting. 

Supplemental budget process. The comnittee finds tha t  the 
delay in approving supplemental requests un t i l  l a t e  in  the  legislat ive 
session resul ts  in a hardship t o  the requesting agencies. Establish-
ing a deadline (February 1) for  the passage of supplemental requests 
was considered, but rejected due t o  the fact  tha t  the  need for 
supplementals is often not known ear ly  in the session. 

Recomnendat ion. The cormni tt e e  recommends tha t  the  Joint  Budget 
Committee give high pr ior i ty  t o  supplemental requests in  order fo r  the 
Cmeral Assembly t o  make decisions on them as early i n  the  session as 
possible. 

B i l l  2 -- Require the Governor t o  Give Notice t o  the General 
Assenbly o t  Unmatched Federal Moneys Received fo r  U s e  a t  h i s  Discre- 
tion. This b i l l  w i l l  require the rovernor t o  report receipt of fedr 

funds tha t  cb not require state matching funds t o  the Ceneral 
Assembly. Although the committee recognizes tha t  these funds a re  not 
subject t o  legis la t ive  appropriation, it is in the best interests  of 
the s t a t e  for  the General Assenhly t o  how tha t  these mnies  were made 
available. This report would be made within th i r ty  days of receipt of 
such funds. 

"Oversighttt responsibility. The committee concludes that  more 
active involvement of. the menbers of the  General Assembly in the  
budgeting process would be beneficial, t o  the  members and the execu-
t i ve  agencies. The comnittee strongly recomnends tha t  the "oversighttt 
responsibi l i t ies  of the standing cormnittees of reference be more 
actively fu l f i l l ed ,  with an emphasis on the ac t i v i t i e s  and budgets of 
the agencies under t he i r  jurisdiction. 

11. Cash Flow and Sumlus 

The Committee was directed t o  review the  cash flow problems of 
the  General Fund in order t o  determine what s ize  cash reserve should 
be maintained by the state .  



The committee, with the assistance of the State Controller, 
studied a discussion paper prepared by the accounting f i m  of Arthur 
Young 6 Company and Touche Ross 6 Company. The paper addressed the 
cash flow situation of the Cmeral Fund. I t  also presented several 
alternative levels of surplus, based on the inclusion of various 
reserves that a u l d  be tapped t o  avoid a constitutionally prohibited 
&f i c i t  . 

The paper noted that  discussions of a budget safety factor or 
surplus tend t o  confuse two concepts: fund balance management, and 
cash management. Cash management is concerned with the day-to-day 
timing of revenue receipts and expenditure disbursement. Fund balance 
management is concerned with to ta l  revenues versus t o t a l  expenditures. 
In the long run, i f  the General A s s d l y  does not appropriate i n  
excess of revenues, there cannot be a cash def ic i t ,  but only temporary 
periods of cash shortage. Effective cash management procedures are 
available through the co-mingling of funds in revolving accounts in 
the State Treasurer's Office. In addition, the general fund can 
borrow from other s ta te  funds in cash short situations. 

The committee, not seeing a significant problem with the cash 
f low of the Ckneral Fund, narrowed the scope of its study t o  the ques- 
tion of fund balance management, including the treatment of reserves 
and a determination of surplus. 

General Fund Surplus 

The comnittee concludes that a clear definition of surplus, in  
t e rm of what it should or  should not contain, is extremely important. 
The importance of t h i s  determination is enhanced by the "Kadlecek 
Amendment" t o  H.B. 1726, enacted during the  1977 session of the CJn-
eral  Assembly. 

The "Kadlecek Amncbnent" reads: 

24-75-20.1. Restriction of s t a t e  s ending. For each of 
the f iscal  years - -80, -81, 1981-82, and 
1982-83, s ta te  g e n e E i 8 z ~  s:z%ng d$be  limited t o  s m  
percent over the previous year. Any amount of general fund 
revenues in excess of seven percent, and a f te r  retention of 
unrestricted r a l  fund year end balances of four percent of 
revenues, sh be placed in a special reserve fund t o  be u t i l -  
i z e d r  property tax relief.  The method of distribution of 
such rel ief  shall be determined by the legislature during the  
second session of the f i f t y - f i r s t  general assembly. (House 
B i l l  No. 1726, 1977 Session) (Enphasis added) 

The majo r  auest ion the comnittee addressed is: What should the "unre- ,

str icted general fund balances" include? 

The Arthur Young, Touche Ross paper, as noted above, discussed 
several reserves that are not a part of the unrestricted general fund 



balance, but could be used t o  avoid a defici t  . The connnittee examined 
the reserves and the statutes creating them, in order to  determine i f  
they should be a part of the unrestricted balance. Each of these 
reserves was found t o  be restricted for a particular purpase by 
s ta tute  o r  intent. On th i s  basis, the committee concludes that  the , 

following reserves should be maintained and, should not be counted as 
part of the unrestricted balance: 

1) revenue sharing appropriated t o  capital construction; 

2) Old Age Pension stabilization (Article XXIV, Sec. 7) ; 

3) revenues restricted t o  specific agency appropriation (for 
example, the Brand Inspection Fund (35-22-111, C.R.S. 
1973)); 

4) o i l  shale reserve (34-63-104, C,R.S. 1973) ; 

5 )  appropriations rolled foxward ; and 

6) the general cash revolving fund (24-75- 501 -et.  x.,
C.R.S. 1973). 

The comnittee examined three reserves that  have been reclassi- 
fied t o  the unrestricted general fund balance by the authority of the 
State Controller. These reserves are: 

1) social services reserve; 

2) inventory reserve; and 

3) the University of Colorado working capital reserve; 

The c o d t t e e  concluded that  the inventory reserve should be restored, 
as items in  inventory should not enter into a determination of unre-
s t r ic ted balance since they are not readily convertible into cash. 
The social services reserve, i n i t i a l l y  established t o  recognize a 
l i ab i l i t y  contingent on the outcone of a lawsuit, should be reestab-
lished and broadened t o  recognize the possibility of losses due to  
lawsuits involving the state. The University of Colorado working 
capital reserve should be counted as part of the unrestricted balance 
and, should not be reinstated. The rationale for such an action is 
that the cash accounts maintained by other institutions of higher edu- 
cation are counted as unrestricted, and the  University of Colorado 
should be treated in the same manner. 

Federal revenue sharing money was another item of concern t o  
the connnittee. Federal revenue sharing moneys are made available t o  
the s ta te  for general purpose use. The moneys are received and cred-
i ted t o  the revenue sharing trust fund, out of which the General 
A s s d l y  makes appropriations. The balance a t  the end of the f iscal  
year does not revert t o  the Ckneral Fund (Section 24-75-306, C,R.S. 
1973). 



lkwever, the balance of the t rus t  fund is normally included 
together with the Ckneral Fund balance in  discussions of the surplus 
or unrestricted balance. 'he rationale is that  the revenue sharing 
funds are not restricted t o  any particular use, and the separation of 
the fund from the General Fund is required only for accounting pur-
poses by the federal g o v e m n t .  

The comnittee concludes that  revenue sharing mneys should be 
included in the determination of General Fund revenues, and the bal-
ance remaining in the fund should be counted as part of the unre- 
str icted balance for purposes of the Kadlecek Amendment's calculation 
of four percent of revenues. The revenue sharing statute should 
remain intact t o  f u l f i l l  the requirement of the federal government 
that the funds be separately accounted for in  a t rus t  fund. 

Recommendat ions 

The follawing h i l l  is recomnended by the Committee, based on 
the findings ancl conclusions articulated above. 

B i l l  3 -- Concerning the Calculation of Surplus Revenues. The 
b i l l  provides that the unrestricted balance a t  the end of any f iscal  
year shall  not include moneys budgeted or allocated for possible s ta te  
l i ab i l i t y  from legal actions nor m e y s  invested or  spent on inven-
tories; that for purposes of determining unrestricted balances of four 
percent of revenues, the balance of the federal revenue sharing t rus t  
fund shal l  be included; and, that for purposes of determining four 
percent of revenues, federal revenue sharing moneys shall he included. 
This portion of the b i l l  w i l l  amend the "Kadlecek Amendment". 

In addition, section 24-75-201, C.R.S. 1973, which presently 
describes surplus as any unappropriated balance, is amended t o  replace 
"unappropriated" with the te m  "unrestr ictedw . "Surplus", under the 
new language, does not include inventory and s t a t e  l i ab i l i t y  alloca- 
tions, as reflected in the proposed changes t o  the "Kadlecek Amend-
ment". 

111. Efficiency Incentive Program 

The camnittee was directed t o  consider possible incentives for 
s t a t e  agencies t o  implement innovative managerial or  organizational 
changes t o  achieve a more efficient  operation. 

The camnittee found that agency efforts  t o  implement efficiency 
changes in thei r  operations is lacking, due in large part t o  the oper- 
ation of the budgeting system. For example, an agency that  implements 
an efficiency measure and saves the s t a t e  same money n m s  the r isk of 
having its appropriation reduced by the same amount the following 
year. 



The proponents of an incentive program contended that  the s ta te  
w i l l  save more money in the long run by allowing an agency to  keep a 
portion of the savings. The advantages of such a program a m  two 
fold : 

1) 	 the incentive for efficiency change w i l l  be increased; 
and 

2) 	 the savings retained by the agency can he used t o  examine 
other innovative techniques that  may lead t o  more eff i -
cient operat ions. 

The committee finds that such a program would be beneficial for s ta te  
agencies. 

The committee also examined the employee honus program f i r s t  
implemented in f iscal  year 1974 (Section 24- 50-104 (8), C.R.S. 1973). 
The program was to  provide a cash bonus t o  an employee in recognition 
of an unusually outstanding performance. The State Personnel Board 
has administered the program, and awarded bonuses of five percent of 
an employee's annual salary not t o  exceed $500. Payments from the 
bonus fund totaled $119,000 for  f iscal  year 1974; however, the program 
has not been funded since that  year. 

The committee concludes that  a ful ly  fimdecl bonus program of 
th is  nature w i l l  provide an incentive for increased employee produc- 
t iv i ty  and ingenuity. The committee fin& that  the responsibility for 
administering the bonus program more properly belongs with the Caver-
nor, as the chief s ta te  executive, and ultimately responsible for the 
act iv i t ies  of the executive departments and agencies. 

Reconanendat ions 

The committee reconunends two b i l l s  concerning efficiency incen- 
tives. B i l l  4 w i l l  create a m g e m e n t  efficiency program, and R i l l  5 
w i l l  amend the provisions of the employee honus program. The commit-
tee also strongly reconrmends that  the Ckneral Assembly appropriate 
sufficient funds to  effectuate the bonus program. 

$100,000 w i i l  be r~vi&ed and confirmed by the- State ~ d i t o r  and the 
Joint Budget Committee. One-half of a l l  moneys saved w i l l  he depos- 
ited with the State Treasurer in a mnagement incentive fund, and w i l l  
be available t o  the remitting agency in the following f iscal  year. 

B i l l  5 -- Concerning Awards for State Employees. This b i l l  
w i l l  provide that  the Governor, rather than the State Personnel Board, 
conduct a program for cash bonuses t o  s t a t e  employees for outstanding 
performance. The cash bonus w i l l  be f ive percent of an employee's 



yearly salary, not t o  exceed $1,000. 

The b i l l  w i l l  repeal the incentive award program and he 
supplanted by the cash bonus program. 



COMTIEE ON 'IlE RIJIKETINT; PROCESS 


BILL 1 


JOINT IESOLUTION NO. 

Be I t  Resolved by thc of the Fifty- f irst 

General Assembly of the  State of Colorado. the 

concurring herein : 

That the Joint  Rules of the Senate and House of 

Representatives a re  amended BY TIE ADDITION OF A NUV JOINT RULE 

t o  read: 

JOIN RUJJI NO. 32 

(a) 	 There is hereby created a joint conmittce on s t a t e  goals t o  

study the needs, f i sca l  resources, al ternat ive goals and 

objectives, and suggested p r io r i t i e s  of the state;  t o  

examine ad evaluate the long-range plans of departments of 

the executive branch of the state;  and t o  make written 

reports thereof t o  the General Assembly by January 15 of 

each year. 

(b) 	 The committee shal l  consist of four senators, two of whom 

shall be of the nlajority party and two of whom shall  be of 

the minority party of the Senate, and four reprcscntat ives, 

two of whom shall be of the majority party and two of whoin 

shall  be of the minority party of the House of 

Representatives. The members of the committee shall  be 

chosen i n  each house in the same manner a s  members of other 

-11-




1 standing committees are  chosen, The cormittee shall 

2 function during t legislative sessions and during the 

3 interim between sessions. 

4 (c) Appointments t o  the comnittee shall be d e  no la ter  than 

5 th i r ty  days af ter  the convening of the Firs t  Regular Session 

6 of the General Assembly held in each odd-numbered year. 

7 blembership on the cananittee shall terminate with the 

8 appointment of a member's successor o r  upon the termination 

9 of a member's term of office in the General Assembly, 

10 whichever occurs f i r s t, and any member may be appointed t o  

11 succeed himself on the coarmittee. Vacancies in the 

1 2  camnittee's membership shall be f i l l ed  in the same manner as  

13 original appointments. 

14 (d) The c m i t t e e  stall select its chairman a vice-chairman 

15 from among i ts mnbership, and it shall prescribe 

16 subcmi t tecs  from the membership of the General Assembly 

1 7  a d  other persons to  ass i s t  it in carrying out its 

18 functions. The ctnmnittee may meet as  often a s  may be 

19 necessary t o  perform its functions, kt it shall meet a t  

20 least once in each quarter of the calendar year, 

21 (e) In carrying out its duties under t h i s  joint e , the 

22 c m i t t e e  may request staff assistance from the Legislative 

23 Council, the Joint W g e t  Committee, the Legislative A d i t  

24 Camittee, and the Off ice of State Planning ad Ikulgeting. 

25 (f) The memkrs of the cmnit tee or of a subconunittee app in t a l  

26 by it shall he compensated and reimbursed for necessary 

27 expenses incurred in the performance of their  duties in the 



1 

2 

3 

4 

5 

6 

7 

8 

same manner a s  provided in section 2-2-307 (5) (b) ,  C~lorado 

Revised Statutes 1973, fo r  members of the Joint  Buclget 

Conmiittee and the Legislative Audit Committee. 

(g) 	 A l l  expenses incurred by the committee shal l  be paid upon 

vouchers signed by the cllainnan, or ,  i n  h is  absence o r  

unavailability, by the vice-chairman, arul drawn on fur& 

appropriated generally fo r  legis la t ive  expenses and 

allocated t o  the cananittee. 

R i l l  1 



-- - ---- 

A BILL FOR At4 ACl" 

1 REQUIRING rn GOVERNOR TO GIVE N ~ I C ETO THE QNERAL s s a m  OF 

2 W T Q i E D  FEDERAL IWEYS RECEIVED FOR USE AT HIS DISCRETION. 

B i l l  Sumnary 

(NUE: This sumnaw aml ies  t o  t h i s  b i l l  as introduced and 

Requires the governor t o  give notice t o  the general assembly 
of federal moneys received which do not require matching s ta te  
moneys and which are distributed a t  the discretion of the 
governor. 

Be it enacted & t h e  Cmeral Assenhly of the State of Colorado: 

SFdTI(Bl 1. Part 1 of ar t ic le  75 of t i t l e  24, Colorado 

Revised Statutes 1973, is anended BY W ADDITION OF A NEW 

SECTION t o  read: 

24-75-105. Notice t o  general assembly of federal moneys. 

Any federal moneys received which do not require matching s ta te  

moneys and which are distributed a t  the discretion of the 

governor shall be r ep r t ed  t o  the general assembly by the 

governor within th i r ty  days af ter  receipt of such mmcys. 

SECNON 2. Safety clause. The general assembly hereby 

finds, determines, and declares that th is  act is necessary for 



1 the immediate preservation of the public peace, health, and 


2 safety. 




-- - ---- 

COFMI'ITEE ON TIE RI~GETINGPROCESS 


RI1.L 3 


A BILL FOR AN ACT 

SPECIFYING FACTOIE WHICH m s I n m n  IN TIEARE m BE I I E ~ R M I N I N G  

A?4XJNTS OF UNRESTRICTED GENERAL FUND YEAR-FND BALANCES FOR 

PIJRPOSES OF COFdPUTIEJG REQUIRED RESTRICTIONS IN STAm 

SrnJDING. 

B i l l  Suinmry 

(NI'IE: This s ~ ma l i e s  t o  th i s  b i l l  as  introduced and 
does not neccssari Y re ec t  anF ~ d m e n t s w h i c hmay I>e-++ 
siheqilently adapted.) 

Provides that the unrestricted balance a t  the end of any 
f isca l  year sha l l  not include moneys budgeted o r  allocated for  
possible s t a t e  l i ab i l i t y  from legal actions nor m e y s  invested 
o r  spent cn inventories. 

Provides that  for purposes of determining unrestricted 
balances of four percent of revenues, the balance of the federal 
revenue sharing trust fund sha l l  be inclu&d. 

Provides that  for  purposes of determining four percent of 
revenues, federal revenue sharing m e y s  sha l l  be incliided. 

Be it enacted by- the General Assembly of the State of Colorado: 

SEXX(PJ 1. 24-75-201, Colorado Revised Statutes 1973, is 

m n & d  t o  read: 

24-75-201. General ftnd - general fmd surplus. 'Ihere is 

hereby created and established the general fund, t o  which shal l  

be credited and paid all revenues and moneys not required by the 

s ta te  ccnstitution o r  the provisions of any law t o  be credited 



and paid in to  a spcial h d .  Ihe surplus fund created b e f o ~  

Jme 30, 1971, is hereby mrged in to  the gmeral fimd. Any 

u~ppmpr4atedUNRESTRICTED balance mrnaining in the general fund 

a t  the end of  any f i sca l  year s h a l l  he designated as the general 

furd surplus. FOR PURPOSES OF DETERMINING ?IIE UNRESTRICIED 

W J C E  AT ?IJE END OF ANY FISCAL YFNI, NO WDC;ETFD OR 

ALIXA'IED FOR POSSIBLE STAZ LIABILITY, PENDING lIiE DlXERMINATION 

OF A LEGAL ACTION, AND NO MONEYS INVESED OR SPENT (PJ INVEMTORIES 

SHALL BE INCLUED. 

SECI'I(3N 2. 24-75-201.1, Colorado Revised Statutes 1973, as 

enacted by chapter 516, Session Laws of Colorado 1977, is mnded 

t o  read: 

24-75-201. 1. bstrictim m s t a t e  spending. (1) For each 

of the f i s c a l  years 1978-79, 1979-80, 1980-81, 1981-82, and 

1982-83, s t a t e  general f m d  spending s h a l l  be limited t o  seven 

percent over the previous year. 

( 2 )  Any amount of general fund revenues in excess of seven 

percent, and a f t e r  retention of unrestricted general fimd 

year-end balances of  four percent of revenues, sha l l  be placed in 

a special reserve fund t o  be u t i l i zed  for  property tax re l i e f ,  A!! 

PIMVIJXD I N  SUBSECTION (3) OF THIS SECTION. FOR mJRPOSES OF 

UETERMININC; THE IWSIRICTED FLPO) YEAR-END BALANCES OF 

FOUR PERCENT OF REVENUES, WE YFAI-END BALANCE OF I)IE FEDERAJ., 

I E W M  SHARING TRUST FWD SIIALL BE INCUD. FOR MJRPOSES OF 

1X,%mININC FOlJR PERCENT OF lllMNJFYF, ALL ~~S FRCM 

I I E  GENERAL AND SPECIN. R I M I  PR(X;MllltS OF 'fflE FEDERAL 

GOVEMa-N SlUL RE INCUJIEI). 



(3) The method of distribution of such-r&id TIE PIIOPFJITY 

TAX IELIEF AVAILABLE UNDER SUBSECTICR\I (2) OF nlIS SECTION shal l  

be determined by the general assenbly during the second regular 

session of the f i f t y - f i r s t  general assembly. 

SECTION 3. Effective date. This act  sha l l  take ef fec t  July 

1, 1978. 

SECTION 4. Safety clause. 7he general a s s d l y  hereby 

finds, determines, and declares that th i s  ac t  is necessary for  

the imnediate p ~ s e r v a t i o n  of the public peace, health, and 

safety. 

B i l l  3 



-- - ---- 

A BILL FOR AN ACT 

1 ESTAI3LISIIINC; A STATE AWNCY W A m . N T  INCENTIVE PROGRAM \HEREBY 

2 AN AGENCY MAY RETAIN (la-IIALF OF ANY FIKST YEAR SAVING? 

3 IESULTINI; FRON ?MAm@JR TECl NIQUE5 OR INITIATIm5. 

B i l l  Sumnary 

(NOTE: ?his sumna lies to  this b i l l  as introduced and 
does not neoessari re ect &=i in t s  i ma 
3 E k q ~ yd-+F whch-be 

pte  . 
Authorizes the management of a s t a te  agency t o  retain 

me-half of any general find savings, a f t e r  my costs thereof, 
whi& resul t  from management in i t i a t ives  o r  efficiencies i n  the 
f i r s t  year of their use. 

k it enacted & the C~nera l  Assenbly of the State of Colorado : 

SECTION 1. Article 30 of t i t le 24, Colorado Revised 

Statutes 1973, as arnended, and as further amended by Session Laws 

of Colorado 1977, is amended BY nIE ADDITION OF A NEW PART to  

read: 

PART 12 

bIANAGENENT INCENTIVE PROGRM1 

24-30-1201. Management incentive program - policy. I t  is 

the policy of the s t a t e  of Colorado t o  encourage each s ta te  

agency t o  enploy varied and innovative management techniques in 

its operation for  the purpose of realizing dol lar  savings, 



increased efficiency , incmased productivity, elimination of  

duplicate functions, and other hpmmnents  in the operation of 

the agency. For such purposes, there is heneby established a 

management incentive program t o  provide an incentive to the 

manammmt of s t a t e  agencies to  encourage dollar  savings in its 

operations. 

24p.70-1202. Management incentive fund. (1) lhere is hereby 

created in the office of the s ta te  treasurer a management 

incentive f w d  t o  which sha l l  be credited one-half of any net 

dollar  gewral furid s a v i n s  malized by a state agency in the 

initial year of the savings, a s  det,er~nined by f i sca l  nile of the 

cantroller and approved by the governor, which resul t  from the 

hplemntat ion  of  managenlent t e d m i q ~ s s  in i t i a t ed  by such agency. 

(2) Moneys credited t o  said fund sha l l  not revert t o  tlre 

general fund at the end of the f isca l  year, but sha l l  remain in  

said fwd and be available t o  the remitting s t a t e  agency in the 

f i sca l  year following the year in  which the savings may be 

realized. 

(3) A A ~moneys charged against suct~fimd and available to a 

s ta te  agency shall be used t o  support the overall goals and 

purposes of the agency. Each agency spending moneys under t h i s  

subsection (3) sha l l  make a quarterly report t h e ~ o f  to  the 

governor and the general assembly. 

(4) ?he s t a te  auditor and the joint  bidget conunittee shal l  

review and confirm the savings of each state agency in excess of 

one hundred thowsand dollars. 

(5) 41 .mmt equal t o  the moneys available to  a s t a te  



agency under subsection (3) of this section shall not be reduced 

from the agency's budget solely because of such available mneys. 

SKTI(N 2. Iiffective date. 'his act shall take effect July 

smIm 3. Safety clause. 'Ihe general assembly hereby 

fin&, determines, and declares that this act i s  necessary for 

the k d i a t e  preservation of the ptlblic peace, health, and 

safety. 

B i l l  4 



E 

3 

A BILL FOR AN ACT 

1 PROVIDING FOR I l ' E  ESTN3LIStIMENT HY ?IIE GDWRNOI? OF A SINGLE 

0UISTANl)ING JOB PERFORMANCE. 

B i l l  Summary 

(Nm: This s m a  a lies t o  this b i l l  
dms not n ~ s d r e % i Z - ~ 
ZilEbclrmy ar q t e c  .---+ as introduced and 

~which 3 - E-~ 

1)rovitles tha t  the governor, rather than the s tntc personnel 
board, conduct a program fo r  cash bonuses t o  s t a t e  erqjloyeos for 
o~rtst~mdinp,performance. 

Repeals the incentive award suggestion system. 

4 Be it enacted -- the Ceneral Assembly of the State of Colorado: - ---- 
5 SECUON 1. 24-50-104 (8) (a) , Colorado Revised Statutes 

6 1973, is m n d e d ,  and the said 24-50-104, as amended, is  further 

7 amended BY 'IIiE AllDITICPJ OF A ?JEW PARAGRARI, t o  read: 

8 2 4-50-104. Classi f i c a t i m  and compensation. (8) Salary 

9 administratian. (a) 'Ihe board s h a l l  provide by rule ,  based upon 

10 a system of performance evaluation, for  periodic salary increases 

11 for  sat isfactory performance IWn f o r  the witllholtling of such 

12 i n c ~ a s e s  for  l e s s  than s a t i s  factory performance. end--Ge~ 

I 



paynanu shall ba ftve jw~mntsf f?P4 wplwmga mwl salaw, 

SECTI(N 3. %his rct shall tokk effect July 

11, 1978. 

SECTXOJ 4. -2. Ihe gnstsJ rsssnbly hersby 

finds, deteninss, &cZcr,~~%$rsrd %-.hatW a  st i s  n w w w y  f ~ r  
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CrnI'ITEE ON JUDICIARY 

The Committee on Judiciary was established by the Legislative 
Council 
1046: 

t o  conduct two studies pursuant t o  I h s e  Joint Resolution 

I)  a review of the s t a t e  constitution i n  order t o  recommend 
changes which would provide a more workable statement of 
basic legal principles for  the second century of the 
s t a te ' s  existence; and 

11) A continuation of the 1976 Interim Camnittee on Judiciary 
I study of Colorado's judicial merit selection and tenure 
system. 

For the purposes of assis t ing the committee i n  its study of the 
judicial merit selection and tenure system, the nine-member advisory 
comnittee established t o  aid the 1976 study was continued during the  
1977 interim. The advisory cornlittee consists of three persons 
appointed by the Chief Justice, three persons appointed by the 
Colorado Bar Association, and three persons appointed by the Governor. 

The Committee on Judiciary held f ive  meetings throughout the 
interim, including public hearings i n  Pueblo and Grand Junction. The 
l a s t  meeting was devoted entirely t o  consideration of legislation. 
Exclusive at tent ion was given t o  the judicial merit selection and 
tenure system during the last three committee hearings. 

Review of the Colorado Constitution 

IXle t o  the scope of the study topics assigned t o  the  committee, 
it became obvious early i n  the committee's work tha t  a thorough and 
exhaustive study of the Colorado Constitution, i n  addition t o  its 
other responsibili t ies,  could not be accomplished because of the  brief 
f ive  meeting interim schedule. A s  an alternative, the cmi t tee  voted 
a t  its f i r s t  meeting t o  begin f o m l a t i o n  of a proposal t o  create a 
constitutional review comnission. 

H.B. 1185, which was postponed indefinitely during the 1977 
Session, was selected by the c m i t t e e  as a focal point for  consider- 
at ion of c d s s i o n  structure and operations. H.B. 1185 provided for 
the creation of an eighteen member constitutional review commission 
comprised of s i x  members appointed by the Governor, s i x  members 
appointed by the  Chief Justice, and s ix  members appointed by the 
leadership of each house of the General Assembly. The b i l l  further 
provided tha t  the comnission: 



1) 	 be convened by the Governor and elect its own officers; 

2) 	 be enpowered t o  hi re  its own s ta f f  or  contract with con-
sultants; 

3) 	 terminate tm years af ter  enactment unless extended by 
legislation; and 

4) 	 issue yearly reports t o  the Governor, Supreme C o u r t ,  and 
General Assembly. 

The c d t t e e  received testimony concerning the  viabil i ty of 
the Colorado Constitution from interested citizens, representatives of 
various ci t izen groups, and former public officials.  The committee's 
evaluation and consideration of the testimony presented was directed 
by its assessment of three primary considerations : 1) the denon- 
strated need or urgency for  systematic constitutional revision; 2) 
clear identification of specific areas within the Constitution in  need 
of revision which could not be accomplished through existing in i t ia-  
t i ve  and referendun procedures; and 3) specification of the optimal 
method for achieving such revision. 

A t  its second meeting, the committee voted t o  reconsider the 
action taken a t  its f i r s t  meeting t o  proceed with the development of a 
constitutional review commission proposal. Upon reconsideration, the 
comnittee voted not to  recommend constitutional review c m i s s i o n  
legislation t o  the General Assembly. In other action taken by the 
committee a t  its second meeting, the comnittee defeated motions t o  
preclude any further committee action on the constitutional s t d y  i t e m  
and t o  amend the statutory provisions concerning the Legislative Coun-
c i l  t o  mandate a yearly interim committee study of the Constitution. 
Therefore, no legislation is recornended by the committee concerning 
revision of Colorado's Constitution. 

The Colorado Judicial Merit Selection System 

The plan t o  replace partisan election of judges and justices 
with a judicial merit selection system was init iated by petition and 
placed before the voters a s  Amendment No. 3 a t  the 1966 general elec-
tion. The amendment contained three primary elements : 1) establish- 
ment of nominating commissions to  supply the names of the best quali-
fied candidates for a judicial office t o  the Governor for his  appoint- 
ment of one such candidate; 2) a provision that  j udges and justices 
run on their  records a t  the gensral election with the single question 
of whether such p e r m  shall  be retained in office -- "Yes" or  "No"; 
and 3) creation of a judicial qualifications commission for the pur-
pose of removing incompetent o r  unfit  judges. The judicial merit se- 
lection system was t o  have jurisdiction over the Supreme Court, a l l  
appellate courts, and a l l  d i s t r i c t  and county courts. 



Nominating Commissions 

As created by Article VI, Section 24 of the Colorado Constitu- 
tion, there are 23 judicial nominating commissions i n  Colorado; one in 
each of the s ta te ' s  22 judicial d i s t r i c t s  and one statewide cammission 
which attends t o  vacancies on the Suprene Court and the  Court of 
Appeals. 

Commission Composition. 'me nominating commission for the 
Supreme Court ard the Court o f  Appeals is composed of the Chief Jus- 
t i c e  o r  acting Chief Justice of the Supreme Court, who serves as  the 
non-voting chairman of the comnission, one lawyer and one non-lawyer 
from each congressional d i s t r i c t  in  the state,  and one non-lawyer who 
is appointed from the s ta te  a t  large. Presently, there are  eleven 
voting lawyer and non-lawyer manbers on the comnission. No more than 
me-half of the commission members plus one, excluding the Chief Jus- 
t i ce ,  can be of the same poli t ical  party. 

The judicial d i s t r i c t  nominating commissions are composed of 
seven voting members -- four non-lawyers and three lawyers. In judi- 
c i a l  d i s t r i c t s  where the population is less  than 35,000 persons, 
non-lawyers may be substituted for lawyers -on %he commissions. No 
more than four members of a commission may be from the same poli t ical  
party and there must be a t  least  one voting member on the judicial 
d i s t r i c t  nominating commission from each county i n  the dis t r ic t .  

The non-lawyer menbers of a l l  of the constitutionally created 
commissions are appointed by the Governor. Lawyer members are 
appointed u p n  m j  ori ty action of the Cavernor, the Attorney General, 
and the Chief Justice of the Supreme Court. Members are  appointed t o  
the commissions for six-year terms. Commission membership constitutes 
a temporary bar t o  holding certain elective offices and t o  any con- 
sideration for appointment t o  judicial office. 

Each of the justices of the Supreme Cnurt i s  a non-voting 
member of a judicial d i s t r i c t  nominating c m i s s i o n  and serves as  the 
chairman of the judicial d i s t r i c t  nominating comnissions t o  which he 
is assigned. Since there are  22 judicial d i s t r i c t s  and only s ix  jus- 
t ices,  some justices are assigned t o  more than one judicial d i s t r i c t  
nominating commission. 

Filling of judicial vacancies. Whenever a judicial vacancy is 
dec l a rd  t o  exist bv virtue of the death. retirement. resimation. 
removal, fai lure td f i l e  a declaration for- retention, o; certilfication 
of a negative majority vote on the question of retention, the  appro- 
priate nominating commission is required t o  furnish a l is t  of names t o  
the Governor within 30 days. The list must contain three names i f  the 
vacancy occurs on the Supreme Court or Court of Appeals, and either 
two or three names i f  the vacancy occurs on a d i s t r i c t  court bench. 

The Governor must make an appointment from the list of nominat- 
ing comnission nominees within 15 days of the date the list is subnit- 
ted t o  him. If the Governor f a i l s  t o  meet that deadline, the appoint- 



ment is then made by the Chief Justice of the Supreme C o u r t  within the 
next 15 days. Upon appointment, a judge or just ice holds office for a 
provisional two-year term and is then required t o  stand in  a retention 
election. 

Comnission procedures. Other than specifying the number of 
nominees who must be cert if ied by the comnission t o  the Governor for 
his consideration and appointment, and the time deadline for s u h i s -  
sion of the list of nominees, no procedures for the operation of the 
m i n a t i n g  c d s s i o n s  a re  included i n  the constitutional provisions 
which create the comnissions, Rules of procedure have been adopted by 
each canmission which specify procedures to: 1) comrene the c m i s -
sion and so l i c i t  applications for judicial office when a vacancy 
occurs; 2) maintain the confidentiality of its proceedings; 3) obtain 
information for the screening of applicants i n  addition t o  the stan- 
dardized application form, including personal interviews, credit 
checks, medical reports, and other references; 4) evaluate candidate 
information against various c r i t e r i a  and qualifications for judicial 
office; and 5) report c m i s s i o n  nominations and other information 
pertinent t o  the  nominees t o  the Governor. There appears t o  be sane 
variation betwen rules of procedure adopted by the various camnis- 
sions. 

Retent ion Election 

A t  the expiration of the term of office t o  which he was 
appointed, a justice of the Suprene Court or  the Court of Appeals o r  a 
judge of any other court of record who desires t o  retain his  judicial 
office for a f u l l  term (ten years for a just ice of the Supreme Court 
and Court of Appeals, and s ix  years for  a d i s t r i c t  court judge) must 
f i l e  with the Secretary of State a declaration of intent t o  run for 
another term. The declaration must be f i led  within a period of not 
more than s ix  months or less than three months before the general 
election next prior to  the expiration of h is  term of office. 
f i l ing such a declaration of intent, the name of the justice or judge
is placed on the ballot a t  the general election with the single ques- 
t ion of whether he shall be retained i n  office -- 'Yes" or "No". If a 
majority of those persons voting on the question vote i n  the affinna-
t ive ,  the  justice o r  judge is elected to  a succeeding fu l l  term. If a 
majority of those voting on the question vote "nov , t h i s  w i l l  cause a 
vacancy t o  exist i n  that  office a t  the end of his  present term of 
office, 

The election of the Suprene Court and Court of Appeals justices 
is by the electors of the state.  District court judges are  elected by 
the electors in  the judicial d i s t r i c t  and county judges by the elec- 
tors  i n  the county, The same procedure is followed by the judge a t  
the expiration of each f u l l  term in judicial office, I f  a judge f a i l s  
t o  f i l e  the required declaration of intent, a vacancy is created i n  
that  office a t  the end of his  current term. 



Cmiss ion  on Judicial Qualifications 

The Colorado C m i s s i o n  on Juclicial Qualifications, established 
by Article VI, Section 23 (3) of the Colorado Constitution, consists 
of nine members - three d i s t r i c t  court judges, two county court 
judges, two lawyers, and two non-lawyers. The judges a r e  selected by 
the Supreme Court. Lawyer-members must have practiced law in  Colorado 
for ten years and a re  appointed by majority action of the Governor, 
the Attorney General, and the Chief Justice. The non-lawyers a re  
appointed by the Governor. A l l  appointments a re  for four-year terms 
and vacancies a re  f i l l ed  for  a f u l l  term instead of the remaining 
unexpired portion. Appointees serve without salary, but receive 
actual and necessary expenses for attending commission meetings. 

The comnission is charged with the responsibility for investi-
gating complaints against j udges for : 

(1) wi l l fu l  misconduct i n  office; 

(2) wil lful  o r  persistent fa i lure  t o  perform duties; 

i n t  emprance ; 

(4) d isabi l i ty  interferring with the performance of duties 
which is, or is l ikely t o  become, permanent. 

A l l  Supreme Court, Court of Appeals, d i s t r i c t  and county court 
judges and justices, a r e  under the jurisdiction of the commission, 
except for  county court judges i n  the City and County of Denver which 
a r e  subject to  the Denver Judicial  Qualifications Camnission. 

The comnission may take action e i ther  on its own motion or  upon 
the  complaint of any person. Judge members of the  c m i s s i o n  may not 
participate i n  cases involving themselves. If a complaint is f i led  by 
an attorney of record in a case presently before the  judge cmplained 
about, that judge, a t  the written request of the  conmission, shall 
excuse himself from any case i n  which the complaining attorney is 
involved. 

After an investigation of the complaint, the c m i s s i o n  may 
order a hearing o r  request the  Supreme Court t o  appoint three special 
masters, who a re  justices o r  judges of courts of record, t o  hear, take 
evidence, and mke a report t o  the c m i s s i o n .  After considering the 
material presented a t  the hearing o r  a f t e r  considering the record and 
report of the masters, the commission may recommend t o  the  Supreme 
Court the removal o r  retirement of the judge. Short of recommending 
retirement o r  removal of a judge t o  the Supreme Court, the c m i s s i o n  
may take such action a s  it deems f i t  on its own motion. The Supreme 
Court makes the f inal  decision on removal o r  retirement a f t e r  a review 
of the  record and any additional evidence it deems appropriate. 

A l l  papers f i l ed  with and proceedings before the c d s s i o n  are  
required t o  be confidential under Art icle VI ,Sect ion 23 (3) - of the 



Colorado Constitution. When the cammission makes a recmendation t o  
the Supreme Court, the record of the case loses its confidentiality, 
but remains privileged. 

Cmiss ion  rules of procedure were adopted by the Supreme Court 
and are  included in  Colorado Revised Statutes 1973 a s  Chapter 24 of 
Volume 7 (Court Rules). 

Comnittee Procedures and Recommendat ions 

During the 1976 interim, the Camnittee on Judiciary I and its 
advisory cornittee identified broad issues of concern and elici ted a 
variety of proposals suggested by c m i t t e e  testimony, laws of other 
states,  and pertinent l i tera ture  i n  the area of judicial selection. 
The proposals, same 56 i n  a l l ,  were articulated by the advisory 
committee as  a series of "yesw or %ow questions i n  i ts preliminary 
report t o  the committee. The advisory connnittee's preliminary report 
is contained on pages 51 through 67 of Publication No. 218, Colorado 
Legislative Council, published in  December of 1976. 

In the 1976 interim the c d t t e e  concluded that  more infoma- 
t ion and testimony concerning public attitudes and the specific 
impacts of each of the  56 proposals was necessary, that  referral  of 
constitutional amendments t o  the voters would not be possible un t i l  
the 1978 general election, and that  it needed further authorization t o  
consider amendments t o  constitutional provisions not specified in  the  
1976 study resolution (H.J.R. 1047, 1976 Session). For these reasons 
the c d t t e e  submitted the  following two recommendations t o  the 1976 
session of the General Assembly: 

1) That the study of the judicial m e r i t  selection and tenure 
system, and the advisory c m i t t e e  be continued during 
the 1977 legislat ive interim; and 

2) That the c m i t t e e  be authorized during the 1977 interim 
t o  consider amendments t o  any portion of the Judicial 
Article (Article VI) of the Colorado Constitution. 

The committee' s f i r s t  recommendation was embodied a s  the directive t o  
the C a m n i t t e e  on Judiciary for the 1977 interim (H.J.R. 1046, 1977 
Session). The second recmendation was not addressed in  the 1977 
study directive, and hence, itans contained i n  the 1976 study pertain- 
ing t o  the role of part-time judges i n  the judicial system and the 
relationship betwen the judicial and legislat ive branches i n  deter- 
mining matters of substance and procedure were not pursued th i s  year. 

The c m i t t e e  utilized the major portion of the 1977 interim t o  
conduct an item by i tan  review of advisory c m i t t e e  recanmendations 
contained in its 1976 preliminary report and i n  holding public hear- 
ings in  Pueblo and Grand Junction. Prior t o  conunittee consideration 
of proposed legislation a t  its l a s t  meeting, the advisory cornnittee 
issued its final  report and recmendations. The advisory committee's 



f inal  r q o r t  is contained on pages 43 through 74 of th i s  report. 

Eased upon the advisory comnitteels final report, public t e s t i -  
mony, comnittee discussion, and information and suggestions presented 
by public officials ,  the following two resolutions are recommended by
the Committee on Judiciary t o  the second regular session of the 
f i f ty-  f i r s t  General Assembly. 

Operation of Nominating Commissions -- R i l l  6 

B i l l  6 is a concurrent resolution which subnits t o  the voters 
three changes t o  the constitutional provisions governing operation of 
judicial nominating commissions. The b i l l  extends the deadline for 
suhnission of the commissionsf nominees to  the Governor from 30 t o  45 
days after the judicial vacancy is declared, and provides that the 
nominating comnission shall make public the names submitted t o  the 
Cavernor. The b i l l  also provides that  the Governor's appointment 
shall be based entirely on merit. 

Judicial Retention Elections -- B i l l  7 

B i l l  7 i s  a concurrent resolution which subnits t o  the voters 
an amendment t o  the constitutional provision concerning the election 
of judges and justices. The b i l l  provides that a judge or justice 
must receive a 60 percent or more affirmative vote on the question of 
his retention t o  be retained in  office. 



C M I m  ON .TIIT)ICIARY 

RILL 6 

COBJCIJRRENT RESOLUTION NO. 

1 SUI3blITTINC TO TIE (&JN.IFI13) ELECLUILS OF 'nIE STATE OF COLOKNX) AN 

2 MNDVQiN'I' TO SECTION 20 01' NITICJX VI OF 31L CONS'I'I~JTION OF 

3 nrc STATE 01: cow~uux), ALUIIVIN(; JIJDICTN, N~I INATING 

4 CCIMISS I(MS NII)ITIONA.L TIM)! FOR SUl3MITTIN(; LISTS OF NO4INEIF 

5 TO n r ~  IEQUIIUNGt;om~wo~, sum LISTS TO BII MADE PUBLIC IYIEN 

6 SO SIWMI'IY'ED, niW S ~ C I W I I J G  3iAT 'LIEC;OWRNORISAPPOI-

7 OF JUIX;ES RE BASED ENTIRELY ON MERIT. 

Resolution Sumnary 

(NOIlI: nlis s m a r y  applies to  -t h i s  resolution as 
introduced a n m e s  not necessaril ~TIJ- -sleet amendments w h i z  
ma^- be-subseeqquen~a~ te. 

Allows judicial nominatin~ conunissions additionril t im to  
submit lists of nominees t o  the j:overnor, requires lists t o  be 
made public when sbmit ted ,  and requires the governorls 
appointments t o  be based entirely on merit. 

+ 


Be It Resolved by the House of Representatives of the 

Fi f ty-f i rs t  General Assenhly of the State of Colorado, the Senate 

concurring herein: 

SECTION 1. A t  the next general election for  members of the 

~ p n e r a l  a s seh ly ,  there shal l  be slhmitteti to the qualified 

electors of the s ta te  of Calornrb, for the i r  approval or 

-35-



~ j e c t i o n ,  the following amendment t o  the constitution of the 

s t a t e  of Colorado, t o  w i t :  

Section 20 (1) of a r t i c l e  VI of the constitution of the 

s t a t e  of Colorado is amended t o  read: 

Section 20. Vacancies. (1) (a) A vacancy in any judicial 

office in  any court of record sha l l  be f i l l e d  by appointmnt of 

the govcrnor from a l ist  of three nominees for  the sqreme court 

and any i n t e m d i a t e  appellate court and fmm a list of two o r  

three nominees for  a l l  other corirts of record, such list to be 

ce r t i f i ed  t o  him by the supreme court nominating conmission for a 

vacancy in the suprem court o r  a vacancy in any i n t e m d i a t e  

appellate court and by the judicial d i s t r i c t  nominating 

ammission for  a vacancy i n  any other court in tha t  d is t r ic t .  In 

case of more than m e  vacancy in any such court, the list shal l  

contain not less  than two more nominees than there are  vacancies 

t o  be f i l led.  Ile l ist  sha l l  be shmit ted  by the nominating 

c m i s s i o n  not l a t e r  than thi-y FOIUY-FIVE days a f t e r  the death, 

reti r emt, tender of resignation, renroval unrlor section 23,  

failure of an incmhent t o  f i l e  a declaration lrnckr section 25,  

or  cert i f icat ion of a negative majority vote on the question of 

retention in office tnder section 25  hemof. I f  the governor 

sha l l  f a i l  t o  make the appointment (or all  of the appo in tmts  i n  

case of miltiple vacancies) from such list within f i f teen days 

from the day it is sdmi t t ed  t o  him, the appointment (or the 

mmaining appointments in case of rmrltiple vacancies) sha l l  he  

nab by the  chief j u s t im  of the slrprcme court from the same list 

witllin the noxt f i f teen cLqys. A jrlsticc o r  jrutge appointed rmtlcr 



the provisions of t h i s  section sha l l  hold office for  a 

provisional term of two years and then un t i l  the second ' b s d a y  

in January fo l lming the next general cloction. A nominee sha l l  

he under the age of seventy-two years a t  thc t i m c  h i s  n m  is 

submitted t o  the governor. 

(b) UPCXJ SUIlMISSI(YJ OF 'Il fE LIST OF N(IPIINEl5 ' 1  II)E 

(XIWRZJOR, 'IlIE API'lUJI'JUA'E N@ZINATING CDP.IISSION Sl IALL F IAKE PUBLIC 

'IlIE MIES OF ?IIE NOEIINES. 

(c) TIE C1OVEIF.JORIS SU13SEQUENT APlV1NRlD.N EXOM SUQI LIST 

SHALL BE BASED ENTIRELY ON MERIT. 

SEClXCN 2 .  Each elector  voting a t  sa id  election and 

desirous of voting for  o r  against sa id  amendment s h a l l  cast  h i s  

vote as  provicted by law e i the r  "Yes" or  "No" on the proposition: 

"An a n c n b n t  t o  section 20 of a r t i c l e  VI of the constitution of 

the s t a t e  of Colorado, allawinj; j udicial  nominating commissions 

additional t im for  submitting lists of nominees t o  the governor, 

requiring such lists t o  be made public when so sdmit ted ,  and 

specifying tha t  the governor's appointment of judges be based 

ent i re ly  m mrit." 

SECTICPI 3. ?he votes cast  fo r  the adoption o r  rejection of 

said m n d m n t  s h a l l  be canvassed and the resul t  determined in 

the manner provided by law for  the canvassing of votes for  

representatives in C o n p s s ,  and i f  a majority of the electors 

voting on the question shall have voted 'Yes", the said amendnent 

sha l l  become a par t  of the s t a t e  constitution. 

B i l l  6 



HOUSE CONClJRMfT RE.WLUTION NO. 

1 SUJULII'ITING TO THE QUALIFIED ELECI'OR5 OF TIE LCTATE OF COLORADO AN 

2 AMEImmW TO MICLE VI OF TIE CON!3TITTITION OF TIE STATE OF 

3 COLORADO, PRWIDINC; FOR AN APPROVAL RY SIXTI PERCIWT OR MORE 

4 OF TIIF VOTERS TO ALJm A JLJSTICE OR ,JlTJX;E TO SERVE ANmR 

5 TERM OF OFFICE. 

Resolution Sumnary 

(NOTE: This summa a l i e s  
in t rduced and ZEE n o d s a r ? ? k l e ~+may be s u b s ~ e ~x p t e  . 

t o  t h i s  resolution as  
x-endment s whiz-

Provides tha t  justices and judges must receive more than 
s ix ty  percent of the  votes cast  on the question t o  re ta in  the i r  
judicial positions. 

6 Be I t  Resolved by the House of Representatives of the 

7 Fif ty-f i rs t  General Assembly of the State of Colorado, the Senate 

8 concurring herein: 

9 SECI'ION 1. A t  the  next general clection for  members of the 

10 general assembly, there shal l  be submitted t o  the qualified 

11 electors  of the s t a t e  of Colorado, fo r  the i r  approval or  

1 2  rejection, the following amendment t o  the constitution of the  

13 s t a t e  of Colorado, t o  w i t :  

14 Section 25 of a r t i c l e  VI of the constitution of the s t a te  of 



1 Colorado is amended t o  read: 

2 Section 25. Election of justices and judges. (1) A justice 

3 of the supreme court or a judge of any other court of record who 

4 shrt33-desire DESIRES t o  retain his  judicial office for  another 

5 tern, a f te r  the expiration of h is  t k  (;URRENT term of office, 

6 shall  f i l e  with the secretary of s ta te ,  not more than six months 

7 nor less  than three months prior t o  the general election next 

8 prior t o  the expiration of h i s  then CURRENI' term of office, a 

declaration of h i s  intent t o  run for  another t e n .  Failure t o  

f i l e  such a declaratian within the time specified shall create a 

vacancy in that  off ice a t  the end of h is  t h n  CURRENT term of 

office. Upon the f i l ing  of such a declaration, a question shall 

be placed on the appropriate ballot a t  swh  general election, as 

follows: 

llShall Justice (Judge) .. . . of the Supreme (or other) Court 

be retained in office? YES/. .../NO/. .../." If a--m)erity SIXTY 

PlZCEW OR Fm of those voting on the question vote "Yes", the 

18 	 justice o r  judge is thereupon elected t o  a succeeding f u l l  term. 

19 	 If a-majerity LESS 'RW SIXTYPERCENTof thosevot ingonthe  

question vote 'WS", t h i s  w i l l  cause a vacancy t o  exist in  

that office a t  the end of h is  then present term of 

off ice. 

(2) In the case of a justice of the supreme court or  any 

intermediate appellate court, the electors of the s ta te  a t  large; 

in  the case of a judge of CL d i s t r i c t  court, the electors of t h a t  

judicial d i s t r i c t ;  and in  thc case of a judge of the county court 

or  other court of record, the electors of: that county shall vote 



on the question of retention in office of the justice or judge. 

SECI'ION 2. Each elector voting a t  said election and 

desirous of voting for or  against said amendment shall cast his  

vote as provided by law either "Yes" or "No" on the proposition: 

"An amendment t o  a r t i c le  VI of the constitution of the state of 

Colorado, providing for an approval by sixty percent or more of 

the voters t o  allow a justice or judge t o  serve another term of 

off ice. t t  

SECI'ION 3. The votes cast for  the adoption or rejection of 

said amendment shall be canvassed and the result  determined in 

the manner provided by law for  the canvassing of votes for 

representatives in C~ngress, and i f  a majority of the electors 

voting on the question shall have voted "Yesw, the said amendment 

shall become a part of the s ta te  constitution. 

B i l l  7 
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Herewith i s  t r ansmi t t ed  your Advisory commit tee 's  Report f o r  
1977. The Advisory Committee i s  a c o n t i n u a t i o n  of t he  Advisory 
Conrmittee t o  the  former J o i n t  L e g i s l a t i v e  Committee on Jud ic i a ry  I 
of 1976. On November 29, 1976 our  Committee submitted a  Ten ta t i ve  
and Pre l iminary  Report which i d e n t i f i e d  ques t i ons  t h a t  had been 
r a i s e d  by members of your Committee and by o t h e r s  dur ing  testimony 
i n  pub l i c  hear ings .  The P re l imina ry  Report responded t o  those 
ques t i ons  which were of a  non -cons t i t u t i ona l  na tu re .  We de fe r r ed  
our  response t o  a l l  c o n s t i t u t i o n a l  ques t i ons .  

Our 1977 Report  t r ansmi t t ed  herewith i nc ludes  the  responses  
submit ted i n  the 1976 Pre l iminary  Report  b u t  a l s o  add re s se s  a l l  
o t h e r  l i s t e d  ques t i ons  no t  p r ev ious ly  cons idered .  

The Advisory Committee, a f t e r  having the  b e n e f i t  of a  most 
u s e f u l  s e r i e s  of pub l i c  hea r ings  held by the  I n t e r i m  Committee 
on the J u d i c i a r y ,  b e l i e v e s  t h a t  the Colorado ~ u d i c i a l  System, a s  
provided f o r  by the  C o n s t i t u t i o n ,  by S t a t u t e  and by admin i s t r a t i ve  
p r a c t i c e ,  i s  one i n  which the c i t i z e n s  of  Colorado can  be, and 
g e n e r a l l y  a r e ,  proud. I n  p a r t i c u l a r ,  we b e l i e v e  the  Colorado Mer i t  
S e l e c t i o n  of Judges procedure a s  provided f o r  i n  the  C o n s t i t u t i o n  
i s  producing e x c e l l e n t  judges.  Fu r the r ,  w e  b e l i e v e  t h a t  the work 
of t he  Q u a l i f i c a t i o n  Commission a s  provided f o r  i n  t he  C o n s t i t u t i o n  
has proven t o  be an  e f f e c t i v e  method of enhancing a  high q u a l i t y  of 
j u d i c i a l  work and behavior  on the  p a r t  of judges.  We a r e  impressed 
by the  f a c t  t h a t  t he  C o n s t i t u t i o n a l  p rov i s ion  f o r  removal and 
replacement of judges by a p e r i o d i c  vo te  of the people i s  proving 
t o  be u s e f u l  and e f f e c t i v e .  



Although the re  may be mimr b e n e f i c i a l  changes i n  the p re sen t  
J u d i c i a l  A r t i c l e  of t he  C o n s t i t u t i o n  that might be reasonably 
suggested,  you r  Advisory Coqql t t e e  s . s l y  recoffrme,nds_ t h a t  no 
Const i tut . ioqa1 amendment o f ,  t h e  Jydicial..Ar,t,i,c-I@,,of  the C o n s t i t u t i o n  
be proposed a t ,  t h i s  t i m e .  

Notwithstanding our major reconmendation t h a t  a C o n s t i t u t i o n a l  
amendment would be unwise, we have responded s p e c i f i c a l l y  t o  the  
va r ious  sugges t ions  t h a t  have been mede. Although the Committee's 
r e a c t i o n s  to some of t he se  s p e c i f i c  sugges t ions  f o r  change a r e  
p o s i t i v e  and suppor t ive ,  rto one of t h e s e  nor  daes t h e  sum t o t a l  
ove r r ide  t h e  p o t e n t i a l  adverse e f f e c t  of a proposed mendmefit of 
the  Cons t i t u t i on .  

The Report makes s m  sugges t funs  f o r  the  improvement of t he  
ope ra t i on  of our  m e r i t  s e l e c t i o n  system which can be accomplished 
by a d m i n i s t r a t i v e  procedure,  

We app rec i a t e  t he  p r i v i l e g e  you have g iven  u s  t o  advise  you 
and o f f e r  our  cont inued s e r v i c e s .  

Respec t fu l l y  submit ted,  

Advisory C o m i  t t ee  Members 

D r .  Chester  M. A l t e r ,  Cheinaan 
Mr. Leonard Campbe 11, Esqui re  
M r .  Gene E .  F i s che r ,  Esquire  
M r .  Gary Jackson, Esquire  
M s .  Susan W. Joshe 1 
M s .  Pa t  Mesec 
M r .  Walter A.  S t e e l e ,  Esquire  
M r .  Charles  Tray lor ,  Esquf re 
M r .  Houston Waring 



FOREWORD 

The 1977 r e p o r t  o f  t h e  Advisory Committee t o  t h e  
L e g i s l a t i v e  Committee on J u d i c i a r y  i s  t h e  cu lmina t ion  o f  ' 

two y e a r s  o f  s tudy  and p u b l i c  h e a r i n g s  t o  cons ide r  improve- 
ments t o  t h e  Colorado j u d i c i a l  system. I n  1976 a  t e n t a t i v e  
and p re l imina ry  r e p o r t  l i s t i n g  some 56 q u e s t i o n s ,  w i th  responses  
where a p p r o p r i a t e ,  w a s  submi t ted ,  con ta in ing  i s s u e s  p e r t i n e n t  
t o  j u d i c i a l  s e l e c t i o n .  

The Advisory Committee h a s  had t h e  oppor tun i ty  t o  
a t t e n d  a l l  t h e  p u b l i c  h e a r i n g s  of  t h e  L e g i s l a t i v e  Committee, 
i n c l u d i n g  t h o s e  i n  1977 i n  Denver, Pueblo and Grand J u n c t i o n ,  
as w e l l  as t o  p r e s e n t  tes t imony r ega rd ing  t h e  Colorado j u d i c i a l  
system and i t s  comparison wi th  t h e  l e g a l  systems of  o t h e r  
states. 

The 1977 r e p o r t  c o n t a i n s  i n  i t s  le t te r  o f  t r a n s m i t t a l  
a b r i e f  s t a t emen t  o f  t h e  recommendations o f  t h e  Advisory Committee 
and t h e r e  h a s  been a t t a c h e d  t o  t h e  l e t t e r  appendices  which 
review t h e  recommendations by s u b j e c t  m a t t e r  and a  s e p a r a t e  
appendix which l is ts  t h e  56 i s s u e s  p re sen ted  i n  t h e  1976 r e p o r t  
w i th  t h e  comments of t h e  Advisory Committee i n  r e g a r d  t o  non- 
c o n s t i t u t i o n a l  recommendations and t h o s e  mod i f i ca t ions  t h a t  
would r e q u i r e  c o n s t i t u t i o n a l  change. 
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In this report the Advisory Committee will list the matters 

discussed in public meetings, except rule-making powers of the 

legislature as distinguished from the authority of the Court, 

and the use of part-time judges, referees and masters, by 

reference to subject matter of the issues that have been pre- 

sented in the 56 questions submitted in the 1976 tentative and 

preliminary report of this committee. 


The subjects that will be reviewed and the question numbers 

may be summarized as follows: 


Question Nos. 

I. Operation of Nominating Commissions: 

a. Increase non-lawyer members 

b. Uniform rules of procedure 

c. Publication 

21, 22,23, 24, 
27, 28, 29, 30, 
31, 32, 33, 34, 
35, 36, 37, 38, 
39, 42, 43, 44, 
45, 56 

d. Uniform questions 

e. Increase number of nominees 

f. Increase 30-day limitation 

g. Require two commission meetings 

h. Public participation: 

1. Public meeting 
2. Participation of legislature 

11. Qualifications Commission: 1 through 9 ; 55 

a. Membership 


b. Powers 




Question Nos. 

Retent ion and ~ i s ~ i p l i p e  of 4ubglegLr 

A.  A s  t o  Retent ion:  

1, General e l e c t i b n  

2 .  Percentage f o r  r e t e n t i o n  

3. Names appear on b a l l o t  f o r  
con tes t ed  o f f i c e  

B. A s  t o  D i s c i p l i n e :  

1. Grounds f o r  d i s c i p l i n e  

2.  Pub l i c jp r iVa te  censure  

Rule-makinq Powers: 

a .  L e g i s l a t i v e  p a r t i c i p a t i o n  

b. Court a u t h o r i t y  

Par t - t ime Judqes,  Referees-Bnd M@,@f.er@~ 4 9 ,  50, 51 

a .  Non-Lawyer County Judges 

b.  T r i a l  de Novo i n  D i s t r i c t  Court  

H J R  1047: 

The Advisory Committee urges  t h e  l e g i s l a t u r e  tt3 cons ider  t h a t  
t h e  Colorado j u d i c i a l  system under t h e  p i e g e n t  C o n s t i t u t i o n a l  amend- 
ment adopted i n  1966 has achieved a n a t i o n a l  reputation as an 
e f f e c t i v e  example of t h e  m e r i t  s e l e c t i o n  of judges. Tn t h e  circum- 
s t a n c e s  any changes ghould be undertaken with great care i n  concept 
and i n  draf tsmanship t o  in su re  t h a t  t h e  m d i f i c a t i b n s  r e p r e s e n t  
improvements. 

A t  t h e  same t i m e  t h e  Advisory committee i n  submit t ing i ts  r e p o r t  
recognizes  t h e  d e s i r a b i l i t y  of dtimulatdng thaae changee t h a t  would 
r e p r e s e n t  proper  mod i f i ca t ions  to the o~Zf@nt jud ieda l  system i n  
Colorado, whether t h e  proposal$ involve ahinhattat ive  procedures of 
nominating commissions, l e g i s l a t i v e  improtremente of! cons t i t t a t iona l  
amendment. 

I n  t h e  c i rcumstances  t h e  Advisory Committee reeonmends t h e  
fol lowing of  a f f i r m a t i v e  propoBels and the r e j e c t i n g  of t h o s e  p l ans  
and programs t h a t  do not  r e p r e s e n t  an advance i n  t h e  j u d i c i a l  system. 



I. Operat ion of Nominating Commissions: 

A. Recommendations n o t  r e q u i r i n g  c o n s t i t u t i o n a l  o r  l e g i s l a t i v e  
a c t i o n :  

1. That  t h e r e  be  uniform r u l e s  of  procedure f o r  nomi- 
n a t i n g  commissions. A program t o  achieve t h i s  mod i f i ca t ion  has  a l ready  
been undertaken.  (Ques t ion  37) 

2 .  That t h e  r u l e s  o f  procedure f o r  nominating commissions 
be publ ished.  (Ques t ion  2 4 )  

3. That  a ques t ion  p e r t i n e n t  t o  p r i o r  censure  should be  
included i n  t h e  q u e s t i o n n a i r e  submit ted by a p p l i c a n t s  f o r  j u d i c i a l  
nomination. (Ques t ion  23) 

4 .  That  nominating commissions by r e s o l u t i o n  should sponsor 
p u b l i c  meetings a s  p a r t  of t h e i r  r u l e s  of procedure t o  a f f o r d  c i t i z e n  
inpu t  and p u b l i c  p a r t i c i p a t i o n  i n  t h e  i n i t i a l  s t a g e s  of t h e  nominating 
process .  Such a meeting would n o t  be  intended t o  be  a hear ing  proce- 
du re  involv ing  q u e s t i o n s  and answers of  a p p l i c a n t s ,  b u t  t o  a l low t h e  
p u b l i c  t o  s t a t e  t o  t h e  committee t h e  type  of nominee d e s i r e d  by t h e  
p u b l i c  f o r  t h e  j u d i c i a l  p o s i t i o n  t h a t  i s  vacant ,  a s  w e l l  a s  t o  make 
s p e c i f i c  nominations i f  d e s i r e d .  Th i s  meeting would be h e l d  before  t h e  
dead l ine  f o r  r e c e i v i n g  a p p l i c a t i o n s .  (Ques t ions  2 2 ,  30 and 40) 

5 .  In te rv iew q u e s t i o n s  must i n q u i r e  about t h e  i n d i v i d u a l  
s t r e n g t h s  and weaknesses of  each a p p l i c a n t  and r e f l e c t  t h e  i n t e r e s t s  of 
each  member of nominating commissions. The q u e s t i o n i r q o f a p p l i c a n t s  i n  
t h e  o r a l  i n t e rv iew cannot be expected t o  be undertaken by using i d e n t i c a l  
ques t ions .  (Ques t ions  29 and 37) 

6 .  Members o f  nominating commissions s h o k d  cont inue  t o  be 
appoin ted ,  r a t h e r  than  e l e c t e d .  (Ques t ion  42)  

7. Names of nominees t o  f i l l  j u d i c i a l  vacancies  should be 
submit ted t o  t h e  Governor f o r  appointment and no t  be placed on a b a l l o t  
i n  non-par t isan e l e c t i o n s .  (Ques t ion  43) 

8. Members of  nominating commissions should be encouraged 
and g iven  t h e  oppor tun i ty  t o  improve t h e  q u a l i t y  of t h e i r  work by 
a t t e n d i n g  conferences  and by o t h e r  methods. (Ques t ion  45) 

9. Nominating commissions, a s  p a r t  of  t h e  nominating process ,  
should determine t h e  w i l l i n g n e s s  of an app l i can t  t o  se rve  a s  a judge. 
(Ques t ion  38) 

B. The Advisory Committee has  recommended a g a i n s t  changing t h e  
C o n s t i t u t i o n  i n  1978, b u t  i f  t h e  General  Assembly does dec ide  t o  submit 
remedial  l e g i s l a t i o n  t o  t h e  e l e c t o r a t e  i n  November, 1978, t h e  fo l lowing  
c o r r e c t i v e  changes should be made r ega rd ing  nominating commissions: 



1. The number of non-lawyer members of var ious  nominating 
commissions should be increased .  (Ques t ion  2 1 )  

2 .  A s  t o  t h e  number of  names submitted: 

a .  The number of names submitted t o  t h e  Governor 
by t h e  Suprem~ Court Nominating Commission f o r  a p p e l l a t e  
c o u r t  vacancies  should be increased  t o  no t  less than 
t h r e e  nor  more than  f i v e .  (Ques t ion  31) 

b. The number o f  names submitted t o  t h e  Governor 
by j u d i c i a l  d i s t r i c t  nominating c o m i s s i o n s  should be 
increased  t o  n o t  l e s s  than  two nor more than f i v e .  
(Ques t ion  32) 

3. A person who i s  an a c t i v e  candidate  f o r  e l e c t i v e  p u b l i c  
o f f i c e  should n o t  be considered f o r  nomination t o  a judgeship during 
t h e  t i m e  he i s  campaigning f o r  pub l i c  o f f i c e .  (Ques t ion  35) 

4 .  Records of proceedings before  nominating commissions 
should remain c o n f i d e n t i a l .  (Ques t ions  1 4 ,  25, 26, 39) 

5. There should be an extens ion  from"30 t o  45 days on t h e  
per iod  of t i m e  du r ing  which nominations may be made by a nominating 
commission t o  t h e  Governor (Quest ion 33) ,  and t h e r e  should be a t  l e a s t  
two meetings on s e p a r a t e  days of  a nominating commission before  t h e  
submission of  names t o  t h e  Governor. (Ques t ion  4 4 )  

6. A v i o l a t i o n  of  t h e  r u l e s  of nominating commissions 
should be cause f o r  removal of one of  t h e  members. (Ques t ion  36) 

C. The Advisory Committee has  recommended a g a i n s t  changing 
t h e  Cons t i tu t ion  i n  1978, bu t  i f  t h e  General Assembly does decide t o  
submit remedial  l e g i s l a t i o n  t o  t h e  e l e c t o r a t e  i n  November, 1978, t h e  
fol lowing recommendations a r e  made regarding nominating commissions: 

1. Names of a l l  a p p l i c a n t s  f o r  judgeships should be kept  

c o n f i d e n t i a l .  (Ques t ion  25) 


2 .  N a m e s  of  persons nominated by a commission f o r  submission 
t o  t h e  Governor should cont inue  t o  be c o n f i d e n t i a l  a t  t h e  t i m e  they a r e  
forwarded t o  t h e  Governor. (Ques t ion  26) 

3. The Governor's appointment f o r  a judgeship should n o t  

be confirmed by t h e  Senate.  (Ques t ion  27) 


4 .  Supreme Court j u s t i c e s  should remain a s  non-voting 

coordina tors  f o r  nominating commissions. (Ques t ion  28) 




11. Qualifications Commission: 


A. It was the consensus of the Advisory Committee that the 

present terms of the constitutional amendment regarding the judicial 

system should remain the same, and there should not be changes in the 

Constitution to permit: 


1. Selection by the Bar Association of lawyer members of 

the Qualifications Commission. (Question 2) 


2. Confirmation by the Senate of gubernatorial appointments 

to the Qualifications Commission. (Question 3) 


3. Appointment by the leadership of the House and Senate 

of the General Assembly of non-lawyer members of the Qualifications 

Commission. (Question 4) 


4. Amendment to Section 23 to permit temporary replacement 

after disqualification of a member of the Qualifications Commission. 

(Question 8) 


B. In the event that an amendment to the judicial section of 

the Colorado Constitution is proposed to be presented to the electorate 

in November, 1978, the following changes regarding the Qualifications 

Commission should be included: 


1. The name of the Qualifications Commission should be 

changed (Question 16). The State of California, which was the source 

of the 1966 constitutional amendment adopted in Colorado, has changed 

the name of its similarly empowered tribunal to the "Judicial Performance 

Commission". Some references have been made to a similar type of change, 

being entitled "Judicial Discipline Commission". 


2. The number of non-lawyer members should be increased 

from three to five, with the resulting 12-member commission composed of 

five judges, five non-lawyers and two lawyers. (Question 1) 


3. The Qualifications Commission should be divided into an 

investigative board and a hearing board after the increase in membership. 

(Question 6) 


4. Section 23 of the Constitution should be amended to 

provide for removal of non-active or disinterested members of the Com- 

mission. (Question 7) 


5. Penalties and a mechanism should be developed to enforce 

confidentiality of Commission action. (Question 14) 


6. Violation of the rules of the Qualifications Commission 

should be cause for removal of a member. (Question 15) 




111. Retent ion  and Disc ip l ine  of Judges: -
A. A s  t o  r e t e n t i o n  of judges: 

1. The pub l i c  should r e t a i n  i t s  power under t h e  p resen t  
Cons t i tu t ion  t o  vote  upon r e t e n t i o n  o r  te rminat ion  of a judge a f t e r  
t h e  i n i t i a l  two-year pe r iod ,  and t h e r e a f t e r  a t  t h e  e x p i r a t i o n  of t h e  
r egu la r  s i x  o r  t e n  year  per iods  f o r  D i s t r i c t  Court and Supreme Court 
j u s t i c e s .  

a .  The Colorado j u d i c i a l  system i s  p re fe rab le ,  
i n  t h e  opinion of  t h e  Advisory Committee, t o  t h e  
l i f e t i m e  appointment of f e d e r a l  judges. (Ques t ion  17)  

b .  S imi la r ly ,  t h e  Advisory Committee be l i eves  
t h a t  it i s  p r e f e r a b l e  t o  have a  vote  o f  t h e  e l e a t o r a t e  
p e r i o d i c a l l y ,  r a t h e r  than  a resubmission of a judge t o  
t h e  nominating process .  I t  i s  noted t h a t  it i s  h ighly  
u n l i k e l y  t h a t  t h e r e  would be t h e  same membership of a  
nominating commission o r  even t h e  same appoint ing 
a u t h o r i t y  f o r  such p e r i o d i c  reviews. Fur the r ,  re-
submission t o  t h e  nominating procedure was t h e  process  
i n  Denver under i t s  c i t y  c h a r t e r  and was changed by a  
v o t e  of t h e  people wi th  t h e  encouragement of t h e  judges, 
who be l ieved t h a t  system was i n f e r i o r  t o  t h e  present  
Colorado system of a  vo te  of  t h e  people t o  r e t a i n  o r  
t e rmina te  t h e  judge's p o s i t i o n .  

2. Sec t ion  2 5  of t h e  Colorado Cons t i tu t ion  and t h e  p resen t  
s e l e c t i o n  system i s  p r e f e r a b l e  t o  r e t u r n i n g  t o  a  system of contested 
e l e c t i o n  f o r  j u d i c i a l  o f f i c e s ,  which would r e s u l t  from: 

a .  The appearance of o t h e r  names on t h e  b a l l o t  
a t  t h e  t ime of a r e t e n t i o n  e l e c t i o n  (Ques t ion  1 9 ) ;  

b. A r e t u r n  t o  p a r t i s a n  e l e c t i o n s  o r  adoption 
of a non-partisan procedure f o r  vot ing  on a l l  judges. 
(Ques t ion  20) 

3. The p resen t  system f o r  a  major i ty  vote  t o  r e t a i n  judges 
is  p r e f e r a b l e  t o  a  system t h a t  would permit  a  minori ty  of 4 1 %  
( r e q u i r i n g  a  60% major i ty  vote)  t o  te rminate  pub l i c  o f f i c e .  Such 
a  vo te  of minor i ty  r u l e  would appear t o  be cont rary  t o  t h e  democratic 
p r i n c i p l e s  i n  s t a t e  and f e d e r a l  e l e c t i o n s .  (Quest ion 18) 

B. A s  t o  d i s c i p l i n e  of judges: 

1. Subsection ( 3 ) b  of Sec t ion  2 3  of t h e  Cons t i tu t ion  
should be changed t o  provide t h a t  a commission can i n v e s t i g a t e  judi-  
c i a l  conduct " p r e j u d i c i a l  t o  t h e  adminis t ra t ion  of j u s t i c e  t h a t  b r ings  
t h e  j u d i c i a l  o f f i c e  i n t o  d i s repu te" .  (Quest ion 9) 



2 .  C r i t e r i a  f o r  removal of judges should n o t  be made 
t o  correspond wi th  t h e  Code of J u d i c i a l  E th ic s .  (Ques t ion  10) 

3. Subsect ion ( 3 ) a  of  Sec t ion  23 of t h e  C o n s t i t u t i o n  
should be amended t o  permi t  p r i v a t e  censure  of  j u s t i c e s  and judges 
and t o  recommend p u b l i c  censure  t o  t h e  Supreme Court .  (Ques t ion  1 2 )  

4 .  Changes should be made t o  Sec t ion  23 of t h e  Consti-  
t u t i o n  t o  inc lude  c r i t e r i a  f o r  d i s c i p l i n i n g  of improper j u d i c i a l  
conduct by s e t t i n g  f o r t h  s t anda rds  used i n  o t h e r  s t a t e s .  ( ~ u e s t i o n  
11) 

The Advisory Committee i s  cognizant  of t h e  p o s s i b l e  cons ide ra t ion  
by t h e  L e g i s l a t i v e  Committee of rule-making powers, and t h e  c o n f l i c t  
t h a t  might a r i s e  between t h e  l e g i s l a t u r e  and t h e  c o u r t s  regard ing  
t h e i r  r e s p e c t i v e  au thor i t i e s . .  I n  a d d i t i o n ,  o t h e r  i s s u e s  t h a t  might 
be covered inc lude  par t - t ime judges,  r e f e r e e s  and mas ters ;  use of non-
lawyer county c o u r t  judges; and t r i a l  de novo i n  d i s t r i c t  cour t .  A s  
t h e  p u b l i c  meetings have not  addressed t h e s e  i s s u e s  and, more funda-
menta l ly ,  because t h e  s u b j e c t s  a r e ,  i n  t h e  opinion of  t h e  Advisory 
Committee, more a p p r o p r i a t e l y  ones t h a t  could be considered by i n v e s t i -  
g a t i o n  and in-depth study by persons possess ing  l e g a l  e x p e r t i s e  wi th  
s p e c i a l  t r a i n i n g  i n  c o n s t i t u t i o n a l  law, such a s  by assignment t o  a 
s p e c i a l  committee of  t h e  Bar Assoc ia t ion  t o  r ece ive  t h e  i n p u t  of prac- 
t i c i n g  lawyers,  it was deemed i n a p p r o p r i a t e  by t h e  Advisory Committee 
t o  make any comment on t h e s e  m a t t e r s  a t  t h i s  t i m e ,  o r  any recommen-
da t ion .  



REPORT OF ADVISORY COMMITTEE 

LEGISLATIVE COMMITTEE ON JUDICIARY I 

November 4, 1977 

INVENTORY OF STUDY ITEMS 

I. 	 MATTERS RELATED TO THE RETIREMENT AND REMOVAL OF JUSTICES AND JUDGES: 
THE COMMISSION ON JUDICIAL QUALIFICATION, e t c .  Sect ion 23, A r t i c l e  V I .  

1. 	 Question: Should t h e  number of non-lawyer members o f  t h e  Qua l i f i ca t ions  
Commission be increased from 3 t o  51 This  would make a 12-
m e m b e r  Commission, composed o f  5 judges, 5 non-lawyers and 
2 lawyers. 

Answer : 	 Y e s  Cons t i tu t iona l  

Comments: 	 Experience on both t h e  q u a l i f i c a t i o n s  and nominating commissions 
has  d i sc losed  t h e  very e f f e c t i v e  p a r t i c i p a t i o n  by non-lawyers. 
By increas ing t h e  number o f  members o f  t h e  Qua l i f i ca t ions  
Commission by t m  non-lawyers, t h e r e  would be  achieved a substan-
t i a l  inc rease  f o r  publ ic  input ,  y e t  t h e  s i z e  o f  t h e  commission 
would s t i l l  be a workable one - i .e.,  twelve members. There 
would not  appear t o  b e  an inequ i t ab le  balance o f  r ep resen ta t ion  
on t h e  new commission. 

2. 	 Quest ion:  Should lawyer members of  t h e  Qua l i f i ca t ions  Commission be  s e l e c t e d  
by t h e  Bar Associat ion:  

Answer : 	 No Cons t i tu t iona l  

Comments: 	 Experience has again shown an e f f e c t i v e  opera t ion  under t h e  present  
method of appoint ing m e m b e r s  t o  t h e  Qua l i f i ca t ions  Commission. The 
ba r  a s s o c i a t i o n s  have no p a r t  i n  t h e  q u a l i f i c a t i o n  o r  nominating 
processes.  The Advisory Committee be l i eves  t h a t  t h e  general  public  
might proper ly  r e s e n t  any appearance o f  c o n t r o l  by bar  associa t ions .  
When t h e  j u d i c i a l  a r t i c l e  amendment was presented t o  t h e  e l e c t o r a t e  
i n  1966 it was represented  t h a t  lawyer organiza t ions  and ba r  asso-
c i a t i o n s  would not  be  involved i n  t h e  nominating process t o  avoid a 
charge t h a t  ba r  a s soc ia t ion  p o l i t i c s  w e r e  being s u b s t i t u t e d  f o r  
p a r t i s a n  p a r t y  p o l i t i c s .  The po l i cy  excluding d i r e c t  p a r t i c i p a t i o n  
by ba r  a s s o c i a t i o n s  should be continued. 

3. 	 Question : Should gubernator ia l  appointees t o  t h e  Qua l i f i ca t ions  Commission be  
confirmed by t h e  Senate? 

Answer: No 	 Cons t i tu t iona l  



Comments: 

4. 	 Question: 

Answer : 

Comments: 

5. 	 Question: 

Answer : 

Cormnents: 

6. 	 Question: 

Answer: 

Comments: 

To require  confirmation by the  s t a t e  senate of gubernatorial 
appointments t o  commissions might delay appointments and could 
generate pa r t i cu l a r  p o l i t i c a l  overtones i n  appointing commission 
members t h a t  a r e  not inherent under t he  present judicia l  se lect ion 
system. 

Should t he  House and Senate leadership appoint t he  non-lawyer 
members of t he  Qual i f icat ions  Connnission? 

No 	 Const i tu t ional  

Again, t h e  present nominating system has proven t o  be a successful 
one. The la rger  t h e  group required t o  make appointments t o  a 
jud ic ia l  commission, the  longer it would take t o  complete t he  
appointment process. I f  t he  judicia l  a r t i c l e  were t o  be amended, 
t he  Advisory Committee's response t o  question 5 allows for  some 
input by t he  l eg i s l a tu re  i n  t h e  appointive process f o r  t he  Qualif i-  
cat ions  Commission. 

Should a member o r  members of the  House and Senate Judiciary 
Committees ( t o  be appointed by House and Senate leadership) serve 
a s  members of t h e  Qualif ications Commission? -

Yes 	 const i tu t ional  

This m d i f i c a t i o n  would give t h e  e lected representatives of t he  
people some representation on the  Qualif ications Commission. Although 
experience has shown the  present system is sa t i s fac tory ,  t h e  Advisory 
Committee f e e l s  t h i s  would be an improvement. 

Should the  Qualif ications Commission be divided in to  an Investigation 
Board and a Hearing Board i n  a fashion similar to the  Colorado S t a t e  
Board of  Medical Examiners? 

Yes 	 (with some reservations) Non-Constitutional 

A recommendation has been made t h a t  t he  Consti tution be amended t o  
increase t h e  number of members on the  jud ic ia l  Qualif ications Cam- 
mission. With such an increased number of members on t h i s  commissloxi, 

t he  ru les  of  t h a t  commission should provide : 

(a)  	 That each complaint be handled by separate invest igat ive  

and hearing panels ; 


(b) 	 That each memb e r  of t he  commission might serve on invest i -
ga t ive  o r  hearing panels but t h a t  a member should not serve 
on a hearing board t o  consider any cases which had been brought 
before t he  invest igat ive  board of which he was a member; 

(c) 	 That a quorum be established by r u l e  f o r  an invest igat ive  panel 
and hearing panel but t h e  number of  members need not be 
iden t ica l .  



The need i s  obvious t o  avoid having t h e  same members of  t h e  Qualif i -  
c a t i o n ~  Commission a c t i n g  f l r ~ t ;i n  an inves t iqn t ive  capaci ty  p r i o r  
to tho  f i l i n g  of char go^ and thoroa f t e r  porforminq a quas i - jud ic ia l  
funct ion  involving t h e  namc invontiqat ion.  IWary aff o r t  must bo made 
not  only t o  avoid circumstancas leading t o  a prejudgment of  any 
accused, bu t  a l s o  any appearance of  prejudgment. Separat ion of 
i n v e s t i g a t i v e  and hearing d u t i e s  i n  o t h e r  adminis t ra t ive  agencies of  
t h e  s t a t e  i s  working and t h e  Advisory Committee be l ieves  t h i s  suggestion 
should be implemented a s  e a r l y  a s  poss ib le ,  a s  n e i t h e r  l e g i s l a t i o n  nor 
c o n s t i t u t i o n a l  amendment a r e  needed f o r  t h e  p resen t  Qua l i f i ca t ions  
Commission t o  adopt t h i s  policy.  

A quorum f o r  each type  o f  panel should a l s o  be  es t ab l i shed  by t h e  r u l e s  
of  t h e  p resen t  Committee on J u d i c i a l  Qual i f ica t ions .  

7. 	 Question: Should Section 23 be  amended t o  provide f o r  a removal mechanism so  
t h a t  i n a c t i v e  o r  uninteres ted  members of t h e  Qual i f ica t ions  
Commission may be  removed: 

Answer : 	 Y e s  Cons t i tu t iona l  

Coments : Indi f ference  by members of t h i s  important commission should be  
el iminated and some procedure es t ab l i shed  f o r  removal of  inac t ive  
members. Since t h e  commission is  es tabl i shed by j u d i c i a l  a r t i c l e ,  
t h e  removal provis ion  should b e  added t o ' t h e  Const i tu t ion  b u t  a 
s p e c i f i c  mechanism f o r  removal might b e  reserved f o r  determination 
by s t a t u t e  o r  by a  r u l e  t h e r e a f t e r  adopted by t h e  commission. 

8. 	 Question: Should Sect ion  23 b e  amended s o  t h a t  i f  a  Qua l i f i ca t ions  Commission 
member i s  d i s q u a l i f i e d  t o  a c t  i n  any mat ter  pending before  t h e  
commission f o r  t h e  same reasons t h a t  would d i s q u a l i f y  a  j u d i c i a l  
o f f i c e r  from s i t t i n g  i n  a  matter ,  t h e  Commission may appoint  a  
s p e c i a l  member o r  t h e  o r i g i n a l  appoint ing o f f i c e r  may appoint a 
s p e c i a l  member t o  s i t  i n  t h a t  case? 

Answer : 	 No Cons t i tu t iona l  

Connnents: 	The Commission is  o f  s u f f i c i e n t  s i z e  t o  funct ion  without a  d i s -  
q u a l i f i e d  m e m b e r  having t o  b e  even temporari ly replaced.  

9. 	 Question: Should subsect ion ( 3 ) b  o f  Sect ion 23 be  amended t o  provide t h a t  
t h e  Qua l i f i ca t ions  Comiss ion can i n v e s t i g a t e  complaints aga ins t  
a j u s t i c e  o r  judge f o r  "conduct p r e j u d i c i a l  t o  t h e  adminis t ra t ion  
of j u s t i c e  t h a t  b r ings  t h e  j u d i c i a l  o f f  i c e  i n t o  disrepute"? 

Answer : 	 Y e s  Cons t i tu t iona l  

Coments : 	The Advisory Committee favors  broadening t h e  s t a t e d  c r i t e r i a  f o r  
j u d i c i a l  conduct ( see  quest ion 11) and i f  a  broader d e f i n i t i o n  were 
adopted t h e r e  is  no apparent reason why a  commission should not  



inves t iga te  complaints of t h e  nature  described i n  t h i s  question. 
However, a t  t h e  public hearings t he re  were some statements indi-  
ca t ing  a preference fo r  an enumeration of spec i f ic  causes of 
removal, ra ther  than a general standard. 

10. 	 Question: Should t h e  c r i t e r i a  f o r  t h e  removal of a judge o r  jus t ice  be made 
t o  correspond t o  t h e  Code of Jud ic ia l  Ethics? 

Answer: 	 No Consti tutional 

Comments: The Code of Jud ic ia l  Ethics  should not be t h e  exclusive standard 
t o  evaluate conduct of judges. The Advisory Committee recomnends 
inclusion of t h i s  code i n  a broadened de f in i t i on  of c r i t e r i a  f o r  
judging jud ic ia l  conduct (question 11). However, removal f o r  any 
viola t ion might be too severe and i f  a change were t o  be  made i n  
t h e  cons t i tu t iona l  def in i t ion ,  t h e  Code of Jud ic ia l  Ethics should 
be a guideline a s  t o  whether a spec i f ic  v io la t ion  s h o u l d  be grounds 
f o r  recommending d i sc ip l inary  act ion a s  well a s  removal. 

11. 	 Question: Should changes be made i n  Section 23 so a s  t o  include c r i t e r i a  fo r  
jud ic ia l  conduct used i n  other s t a t e s  a s  follows: 

a.  	 Corruption i n  off  ice;  
b. 	 Commission while i n  o f f i c e  of any offense involving 

moral turpi tude;  
c .  	 Gross p a r t i a l i t y  i n  o f f i ce ;  
d .  	 Oppression i n  o f f i ce ;  
e. 	 Violation of any code of jud ic ia l  e th ics ;  
f .  	 Other grounds a s  may be specif ied by t h e  leg i s la ture .  

Answer: 	 Yes Consti tutional (questionable) 

Comnents: 	 In  t h e  course of t h e  public hearings before t h e  Legislat ive Committee 
it was indicated t h a t  t he re  was need f o r  g rea te r  f l e x i b i l i t y  i n  
handling d i sc ip l inary  charges involving judges. It appeared desi r -  
able  t o  give an addi t ional  l i s t i n g  of a reas  of judicia l  conduct 
which could properly be deemed t o  be improprieties and therefore  
adequate reason f o r  d i sc ip l inary  action.  

It  was f e l t  t h a t  t h e  term "oppression i n  o f f ice"  needed fur ther  
study and c l a r i f i c a t i o n  before being recommended. 

Also t h e  second grounds might be reworded: While i n  o f f i ce ,  
commission o f ,  o r  conviction fo r ,  any offense involving m r a l  
turpitude.  

The Advisory Committee recommends t h a t  f l e x i b i l i t y  should be permitted 
i n  t h e  establishment and l a t e r  creat ion of addi t ional  standards 
against  which t o  measure proper judicia l  conduct, and f o r  t h a t  reason 
believes inclusion of other: grounds a s  may be specif ied by t h e  
l eg i s l a tu re  t o  be proper would be desirable.  



Although quest ion 11 wnfi designated i n  our 1976 repor t  a s  non- 
c o n s t i t u t i o n a l  and a l e g i s l a t i v e  d e f i n i t i o n  o f  j u d i c i a l  misconduct 
under t h e  present  Sect ion 23 of  A r t i c l e  V I  might be poss ib le ,  upon 
f u r t h e r  review t h e  Advisory Committee recommends t h a t  if t h e r e  be 
an amendment, t h e r e  be a broadened d e f i n i t i o n  o f  t h e  standards of  
j u d i c i a l  conduct f o r  removal o r  d i s c i p l i n e  of  judges contained i n  
Sect ion  23. (See our  previous comments under quest ion 11 and our 
conanents t h a t  t h e r e  should be  f l e x i b i l i t y  f o r  r e d e f i n i t i o n  from 
time t o  time by t h e  l e g i s l a t u r e  o f  proper j u d i c i a l  conduct.) 

12. 	 Question: Should subsect ion ( 3 ) a  of Sect ion 23 be amended t o  permit t h e  Quali- 
f i c a t i o n s  Commission t o  p r i v a t e l y  censure a j u s t i c e  o r  judge, and 
t o  recommend publ ic  censure t o  t h e  Supreme Court? 

Answer: 	 Y e s  Cons t i tu t iona l  

Comments: 	 The m e r e  i nves t iga t ion  of a complaint w i l l  probably have a remedial 
e f f e c t  on a judge. I n  add i t ion ,  some form of  p r i v a t e  reprimand o r  
censure could be  an e f f e c t i v e  t o o l  t h a t  should be  a v a i l a b l e  t o  t h e  
commission. It appears t h a t  a c o n s t i t u t i o n a l  amendment would b e  
necessary t o  Section 23 t o  achieve t h i s  goal .  

13. 	 Question: Should t h e  powers of  t h e  Qualf ica t ions  Commission include t h e  power 
t o  suspend, with o r  without pay, t o  censure, t o  reprimand, and t o  
d i s c i p l i n e ?  

Answer: 	 Yes Cons t i tu t iona l  

Comments: 	 The Advisory Committee's comment t o  quest ion 12 i s  re levan t  he re  
and t h e  c o m i s s i o n  should have t h e  power t o  d i sc i f l ine  and censure, 
a s  well  a s  reprimand, without necessa r i ly  removing a judge. A l l  
t h e s e  remedies s h o r t  of  a c t u a l  removal a r e  d e s i r a b l e  f o r  t h e  mst 
e f f e c t i v e  opera t ion  o f  t h e  Qua l i f i ca t ions  Commission. 

14. 	 Quest ion:  Should a mechanism be developed t o  enforce Commission c o n f i d e n t i a l i t y  
and t h a t  p e n a l t i e s  be adopted f o r  c o n f i d e n t i a l i t y  v io la t ion?  

Answer: 	 Y e s  on-constitutional 

Comments: While t h e  cu r ren t  c o n s t i t u t i o n a l  provis ions  o f  t h e  j u d i c i a l  amendment 
s p e c i f i c a l l y  r equ i re  c o n f i d e n t i a l i t y  of  t h e  Qua l i f i ca t ions  commission, 
t h e r e  is  no s imi la r  admonition t o  t h e  j u d i c i a l  nominating commissions. 
Nevertheless, it is t h e  b e l i e f  of  t h e  Advisory Committee t h a t  confiden- 
t i a l  i t y  should be preserved i n  t h e  nominating process f o r  appointment 
o f  persons t o  f i l l  j u d i c i a l  vacancies. Unfortunately, t h e  Consti- 
t u t i o n  does not  p resen t ly  conta in  provis ions  regarding t h e  removal 
of  members from a c o m i s s i o n .  An amendment t o  t h e  c o n s t i t u t i o n  des- 
c r i b i n g  t h e  method o r  grounds f o r  removal o f  members of a nominating 
comnission w i l l  be  required t o  c l a r i f y  t h e  a u t h o r i t y  and grounds f o r  
such removal. 



15. 	 Question: 

Answer : 

Comments: 

16. 	 Question: 

Answex: 

Comments: 

17. 	 Question: 

Answer: 

Cornments: 

In  t h e  meantime, it appears de s i r ab l e  t h a t  m e m b e r s  of a nominating 
commission, when f i r s t  appointed, should be spec i f i c a l l y  ins t ructed 
a s  t o  t h e  con f iden t i a l i t y  of t h e  proceedings. Further,  it is 
recommended t h a t  t h e  r u l e s  of procedure f o r  each commission provide 
f o r  d i s c ip l i na ry  ac t ion  aga ins t  any member o f  a commission v io l a t i ng  
t h a t  r u l e .  

Should v io l a t i on  of t h e  r u l e s  of t h e  Qual i f ica t ions  Commission be 
cause f o r  r a m v a l  from t h e  Comission:  

Y e s  	 Const i tu t ional  

To make enforcement e f f ec t i ve ,  r u l e s  need t o  be promulgated by t h e  
Commission i t s e l f .  A v io l a t i on  of  t h e  r u l e s  should be a ba s i s  f o r  
removal from se rv ice  on t h e  commission. (See question 7 - removal 
from t h e  commission should come a b u t  f o r  inact ion o r  lack of  i n t e r e s t  
a s  w e l l  a s  a c t i v e  o r  a f f i rmat ive  v io l a t i on  of i ts own rules . )  

Should t h e  name of Jud i c i a l  Qualficat ions Commission be  changed? 

Y e s  	 Const i tu t ional  

The present  name i s  confusing and t he  work of  a nominating c o m i s s i s n  
i s  o f t en  confused with t h a t  o f  a qua l i f i c a t i ons  commission. Cali-
f o rn i a ,  a f t e r  whose system of  removal t h e  Colorado provisions were 
modeled, has now changed t he  name of i ts commission t o  "Judic ia l  
Performance Comission". I f  powers of d i s c ip l i ne ,  censure, and 
remedies less severe than removal a r e  granted,  t h e  phrase "removal 
commission" is  not  aor rec t .  The Advisory Committee is  not  wedded t o  
any p a r t i c u l a r  name f o r  t he  commission, and "Judic ia l  Discipl inary  
Commission" might a l s o  be e f f ec t i ve .  

Should l i f e t ime  appointments t o  t h e  judiciary be made without periodic 
votes f o r  o r  againat  re tent ion? 

No 	 Const i tu t ional  

Despite t h e  exis tence  of  a removal procedure o the r  than i n  t h e  hands 
of t h e  e lec to ra te ,  t h e  Advisory Committee f e e l s  s t rongly  t h a t  t h e  
publ ic  should a l s o  have t h e  power of removal a t  t he  po l l s .  The nerd 
f o r  publ ic  sc ru t iny  of t h e  conduct and work o f  judges is  a potent  
reminder t o  judges of t h e i r  high r e spons ib i l i t y  i n  t h e  administrat ion 
o f  jus t i ce .  Judges have been removed a t  t h e  p o l l s  under t h e  present  
system. The non-partisan e l ec t i on  f o r  re ten t ion  i n  o f f i p e  should ba 
maintained. 



11. 	MATTERS RELATED TO ELECTIONS OR RETENTION OF JUSTICES AND JUDGES: 
Section 25, A r t i c l e  V I .  

18. 	 Question: Should j u s t i c e s  and judges be required  t o  receive  a 60-percent 
af  f innat  ive  vote  a t  r e t e n t  ion e l e c t  ions t o  remain i n  o f f  i c e ,  
r a t h e r  than a majori ty:  

Answer: 	 No Const i tu t ional  

Comments: 	A s  long a s  t h e  Qua l i f i ca t ions  Commission and a removal procedure 
e x i s t  and work, a s  experience has  proven, judges should be given 
tenure  subject  t o  removal by t h e  w i l l  of a majori ty,  not a 
minority. To allow a 40-percent minori ty t o  unseat a judge appears 
inequ i tab le  and contrary t o  t h e  democratic processes of t h e  elec-  
t o r a t e  f o r  o t h e r  important decisions.  An automatic "NO" vo te  
appears i n e v i t a b l e  i n  re ten t ion  e l e c t i o n s  by some vo te r s  who want 
t o  evidence opposit ion t o  t h e  j u d i c i a l  system, a s  wel l  a s  t h e  indi -  
vidual  judge. 

A t y p i c a l  judge doing an  adequate job without being involved i n  a 
con t rovers ia l  case ,  o r  not having some group i n  soc ie ty  mounting 
a campaign aga ins t  him, w i l l  not be known t o  t h e  average voter .  
Therefore 	it appears inadvisable t o  requ i re  him t o  conduct a public 
campaign a t  s u b s t a n t i a l  f i n a n c i a l  expense t o  insure  a 60-percent 
a f f i rmat ive  vote.  F u r t h e m r e ,  i f  t h e  majori ty r u l e  vote  (50-percent) 
were 	changed, t h e r e  may be  a tendency t o  a l t e r  t h e  percentage from 
time t o  time and encourage per iodic  o r  continual  c o n s t i t u t i o n a l  
changes i n  t h e  non-partisan e l e c t i o n  system. 

19. 	 Question: Should Section 25 be amended t o  permit o the r  names t o  appear on 
t h e  b a l l o t  f o r  contes ted  j u d i c i a l  o f f i c e ?  

Answer: 	 No Const i tu t ional  

Comments: 	 To do so would d e f e a t  t h e  very foundation of "merit" se lec t ion  and 
t h e  e n t i r e  system of non-pol i t ica l  nomination a f t e r  a screening 
process based on q u a l i f i c a t i o n s .  

20. 	 Question: Should t h e  quest ion o f  whether o r  not  t h e  m e r i t  e l ec t ion  system 
s h a l l  b e  abolished and replaced with non-partisan o r  p a r t i s a n  
e l e c t i o n  of  judges be submitted t o  t h e  vo te r s  a t  t h e  next general  
elect ion? 

Answer: 	 No Non-Constitutional 

Comnents: While it is recognized t h a t  t h i s  quest ion would involve a const i -
t u t i o n a l  amendment i f  answered a f f i rmat ive ly ,  i . e . ,  t h a t  t h e r e  be 
a p a r t i s a n  e l e c t i o n  of  judges proposal t o  be submitted t o  t h e  vo te r s  
a t  t h e  next general  e l ec t ion ,  it was f e l t  appropr ia te  by t h e  
Advisory Committee t o  s t a t e  i t s  opinion t h a t  such a proposal not  be  
submitted . 



The present merit selection of judges in Colorado has gained 
for the s ta te  and the system widespread recognition t b u g h o u t  
the United States and any abandonment of the principles and 
concept wuld be definitely contrary t o  what the Advisory 
Committee believes to be the best interests  of the administration 
of justice in  Colorado. Nevertheless there a re  some areas for 
improvement, both by constitutional amendment t o  be hereafter 
discussed and by rule changes and legislat ive action, as s e t  
forth in  the answers to questions being furnished a t  t h i s  time. 
The public hearings before the Legislative Committee have con- 
firmed that  pol i t ica l  selection of judges in Colorado exposed 
the judicial system to  improprieties that  included: 

a.  Inefficient use of judges' and court o f f ic ia l s '  time during 
election years as they f e l t  required t o  campaign. 

b. Campaign financing problems because a major source of support 
for judges nearly always came from lawyers who la te r  appeared 
before the judges. 

c. Unique importance in the nomination and election of judges 
of pwerf ul  poli t ical  personalities. 

In addition, while there could be no direct  relationship of judi-
c ia l  performance to  the promises of a poli t ical  platform, the 
pol i t ica l  process placed a potential judge before the electorate 
in the public position that h is  selection and the poli t ical  
campaign of h is  party and other office seekers were intimately 
in t  er-related. 

111. 	 MATTERS RELATED TO FILLING O F  J U D I C I A L  VACANCIES, JUDICIAL NOMINATING 
COMMISSION, etc. Sections 20 and 24, ~ r t i c l eV I .  

21. 	 Question: Should the number of non-lawyer members of various nominating 
commissions be increased: 

Answer: Yes (with reservations) 	 Constitutional 

Coments: A s  in the case of the Qualifications Commission, experience has 
shown the non-lawyer members to be effective participants. 
(See question 1) As deliberations progress toward f inal  selection 
of names to be submitted to  the Governor, the degree of partici- 
pation by non-lawyer members increases. Under the present system, 
non-lawyer members of a nominating commission outnumber lawyers. 
The present s ize of the nominating commission appears to be approp- 
r ia te .  While the Advisory Committee feels basically the structure 
of present ~onunissions i s  satisfactory, the addition of one or two 
non-lawyers might be a desirable change. 



22. 	Question: Should t he  various nominating commissions hold a public hearing 
a t  t he  i n i t i a l  s tages  of the  nominating process t o  allow for  
c i t i z ens  ' input? 

Answer: 	 Yes on-Constitutional 

Comments: 	 It was reported t o  t h e  Legis la t ive  Committee t h a t  the  exis t ing 
policy of a l l  jud ic ia l  nominating commissions includes n o t i f i -  
cat ion t o  t h e  news media of t h e  existence of a vacancy i n  a judicia l  
o f f i c e  and i n  es tabl ishing a deadline f o r  f i l i n g  nominations. It 
was f e l t  t h a t  an opportunity f o r  public par t i c ipa t ion  could be 
encouraged by the  scheduling of a public hearing a s  pa r t  of t he  
process. It is recommended t h a t  when not ice  is given t o  the  news 
media of t h e  deadline fo r  f i l i n g  questionnaires with the  nomi- 
nating commission, t h a t  t he re  be scheduled a public hearing t o  be 
held before said  deadline so t h e  public could o f f e r  such input a s  
it desired.  Such a public hearing should not v io l a t e  the  confiden- 
t i a l i t y  of those nominees who did  not de s i r e  t o  make public t h e i r  
i n t e r e s t  i n  appointment a s  a judge. 

Some experienced members of t h e  Advisory Committee f e l t  t h a t  t h i s  
proposed procedure would unduly increase t h e  time required of t he  
Commission and would add l i t t l e  t o  the  effect iveness  of t h e  procedure 
o r  improve the  qua l i ty  of t h e  r e su l t s .  

23.  	 Question: Should a question pertaining t o  p r io r  censure be included on the  
questionnaire now submitted by appl icants  f o r  judicia l  nomination? 
NOTE: Now included. 

Answer: 	 Y e s  Non-Constitutional 

Comments: 	 It was f e l t  by t h e  Advisory Committee t h a t  t he  f a c t  of  p r io r  censure, 
i f  it exis ted i n  t he  record o f  a nominee f o r  judgeship, should be 
noted on the  appl icat ion so t h a t  members of t he  nominating conunis- 
s ion  could inquire i n to  t he  circumstances under which t he  censure 
arose,  i f  t h a t  were t h e i r  desi re .  It was f e l t  inappropriate t h a t  
such an issue be overlooked, e i t he r  i n  t he  application o r  during 
questioning. 

24. 	 Question: Should t h e  ru l e s  of procedure f o r  a l l  nominating commissions be 
published? 

Answer: 	 Yes Non-Const i t u t  ional  

Comments: 	 It is t h e  bel ief  of  t h e  Advisory Conunittee t h a t  an appropriate 
agency should review ex is t ing  ru l e s  of procedure of judicia l  nomi-
nating commissions t o  provide uniform ru les  throughout the  S t a t e  
of Colorado covering subjects  appropriately controlled by such ru les .  



It is f e l t  by t h e  Advisory Committee t h a t  t h e r e  may be  some need 
f o r  d i f f e r e n t  p o l i c i e s  i n  some r u l e s  of nominating commissions, 
a r i s i n g  from d i s s i m i l a r  condi t ions  such as t h e  number of app l i -
c a n t s  f o r  j u d i c i a l  vacancies, bu t  t h e r e  could be uniformity of 
some r u l e s  such a s  t h e  form of ques t ionnaire ,  t h e  need f o r  more 
than  one meeting of each nominating c ~ i ~ s i ~ n ,  publ ica t ion o f  
r u l e s  of  procedure, t h e  holding o f  a pub l ic  hearing before t h e  
deadline f o r  receiving app l i ca t ions ,  t h e  n o t i c e  of exis tence  o f  
a vacancy, and t h e  establishment of  a quorum f o r  a commission t o  
a c t .  Other sub jec t s  could a l s o  be covered by such uniform r u l e s  

Question: 	Should t h e  names of  a l l  app l i can t s  f o r  a j u d i c i a l  vacancy be 
publicized by t h e  appropr ia te  nominating commission : 

Answer: 	 No Const i tu t ional  

Comments: 	 It is f e l t  by t h e  Advisory Committee t h a t  t h e  publ ica t ion of  t h e  
names of  a l l  app l i can t s  f o r  a j u d i c i a l  vacancy would reduce t h e  
number and q u a l i t y  of  t h e  app l i ca t ions ,  a s  it has been t h e  experience 
of some nominating commissions t h a t  many lawyers do not  d e s i r e  t o  
pub l ic ize  t h e i r  in ten t ion  t o  become a judge and remove themselves 
from t h e  a c t i v e  p r a c t i c e  o f  l a w ,  and thereby jeopardize t h e  reten- 
t i o n  of c l i e n t s  i n  t h e  event they were no t  se lec ted  f o r  a j u d i c i a l  
pos i t ion .  

26. 	Question: Should t h e  p l b l i c a t i o n  of names o f  persons nominated by a commission 
f o r  appointment by t h e  Governor be mandated? 

Answer: 	 N o  Non-Constitutional 

Comments: Information presented i n  t h e  publ ic  hearings of t h e  Leg i s la t ive  
C o m i t t e e  indicated  t h a t  publ ica t ion o f  t h e  names of nominees a t  t h e  
time t h e  l is t  of names was given t o  t h e  Governor would sub jec t  t h e  
appointing au thor i ty  t o  p o l i t i c a l  pressure t h a t  w a s  inappropriate 
t o  t h e  independence sought t o  be exercised i n  t h e  se lec t ion  o f  t h e  
b e s t  q u a l i f i e d  candidate. 

27. Question: 	 Should t h e  Governor's appointees be  confirmed by t h e  Senate? 

Answer: 	 No Const i tu t ional  

Comments: 	 See answer t o  quest ion 3 

28. 	Question: Should Supreme Court j u s t i c e s  be removed from a l l  d i s t r i c t  cour t  
nominating commissions? 

Answer: 	 N o  Const i tu t ional  



Comments: Experience has  shown t h e  use o f  a supervisory Supreme Court j u s t i c e  
t o  be an  e f f e c t i v e  way of  coordinating t h e  work of nominating 
connnissions. These j u s t i c e s  do not  vote  and t h e i r  presence 
emphasizes t o  a l l  members t h e  importance of  j u d i c i a l  involvement 
i n  t h e  nominating process. There has  been submitted no evidence 
of  domination by Supreme cour t  j u s t i c e s  i n  t h e  de l ibe ra t ions  of 
t h e  commissions. The non-lawyer members have expressed s a t i s f a c t i o n  
with t h e  r o l e  of  t h e  j u s t i c e s .  J u s t i c e s  can e f f e c t i v e l y  desc r ibe  
t h e  work o f  a judge' and t h e  q u a l i t i e s  needed t o  be a good judge t o  
t h e  non-lawyer members. The nominating procedure appears t o  be 
enhanced by having a Supreme Court j u s t i c e  on each commission, a s  
they a l s o  opera te  a s  a cen t ra l i zed  c lea r ing  agency f o r  t h e  paper 
work of  t h e  conmission f o r  f i l i n g  of app l i ca t ions  and supporting 
documents. 

29. Question: 	Should a l l  nominating commission interviews be made uniform? 

~ n s w e r :  	 NO Non-Constitutional 

Comments: 	 It was f e l t  inappropr ia te  t o  s tandardize  quest ions on t h e  b a s i s  
of  uniformity t h a t  might i n  any way d i s t o r t  t h e  inquiry and dialogue 
between an appl icant  and a nominating commission, a s  it i s  important 
t h a t  t h e r e  be  a f u l l  explorat ion by each member o f  t h e  commission of  
those  a r e a s  o f  i n t e r e s t  which were believed t o  be most important i n  
t h e  j u d i c i a l  se lec t ion  process. The concept of  uniformity would 
b r ing  with it t h e  undesirable aspect  of  possibly impropriety t h a t  
might r e s u l t  from dev ia t ions  from t h e  normal, uniform o r  standard 
quest ions.  It w a s  hoped t h a t  each l a y  member, a s  w e l l  a s  each lawyer, 
w u l d  br ing t o  an interview t h e  background and personal  experience 
t h a t  w u l d  enable a t r u l y  wide inquiry  i n  t h e  process of t h e  interview. 

30. 	 Question: Should t h e  l e g i s l a t u r e ,  by reso lu t ion ,  reques t  t h e  nominating 
commission t o  adopt t h e  pub l ic  hearing proposal a s  p a r t  of  t h e i r  
rules of procedure: 

Answer: 	 Y e s  (with reservat ions)  Non-Const i t u t i o n a l  

Comments: 	 It w a s  f e l t  t h a t  t h e r e  should be add i t iona l  input  by t h e  publ ic  i n  
t h e  nominating process and t h a t  an add i t iona l  hearing was des i rab le ,  
a s  set f o r t h  i n  t h e  answer t o  quest ion 22. In  t h e  circumstances, 
it is f e l t ' b y  t h e  Advisory Committee t h a t  both t h e  l e g i s l a t u r e  by 
r e s o l u t i o n  and t h e  Chief J u s t i c e  o f  t h e  Colorado Supreme Court, by 
appropr ia te  ac t ion ,  should encourage such add i t iona l  p a r t i c i p a t i o n .  

31. 	 Question: Should t h e  number of  names submitted t o  t h e  Governor by t h e  Supreme 
Court Nominating Commission be increased from not less than t h r e e  
t o  not  more than f ive?  

Answer: 	 Yes Cons t i tu t iona l  



Comments: In some instances t he re  may be a pa r t i cu l a r ly  good group of candi- 
da tes  and grea te r  s e l e c t i v i t y  of t h e  appointing author i ty  of t h e  
Governor might be served by subrmission of f i v e  ra ther  than t h r ee  
names. The ~ d v i s o r y  Committee f e e l s  t h a t  t h e  nominating commissions 
should have t h i s  option of supplying t h e  Governor with a l a rge r  
group from which t o  choose a member of t he  Supreme Court o r  t h e  
Court of Appeals, i f  t he  number of applicants f o r  t h e  judgeship 
so warrants. 

32. 	 Question: Should t h e  number of names submitted t o  t h e  Governor by the  various 
d i s t r i c t  cour t  nominating conunissions be increased t o  permit sub- 
mission of not l e s s  than t w o  and no t  more than f ive? 

Answer: Yes 	 Consti tutional 

Conunents: I n  some l e s s  populated areas  it of ten  happens t h a t  t he re  a r e  very 
few appl icants .  A spread of two  t o  f i v e  allows f l e x i b i l i t y  t o  
t h e  commission and the  Governor. 

33.  	 Question: Should t he  30-day l imi ta t ion  on ce r t i fy ing  a nominee t o  t h e  
Governor be increased t o  453 

Answer: Yes 	 Const i tu t ional  

Comments: Experience has shown t h e  30-day period t o  be too shor t  f o r  t he  
se lec t ion  process, pa r t i cu l a r ly  when a jud ic ia l  vacancy occurs 
suddenly, such a s  by death, ra ther  than by retirement which may be 
announced w e l l  i n  advance. Vacations, geography, busy schedules, 
a flood of appl icat ions ,  and t h e  mechanics of investigation a l l  
d i c t a t e  t h e  d e s i r a b i l i t y  of a longer period fo r  t h e  work of t h e  
conmissions. 

34. 	 Question: Should a seven-day delay period between a commission's deadline f o r  
submission of applications f o r  a jud ic ia l  vacancy, and the  se lec t ion  
arrd t ransmi t ta l  of t he  names of nominees t o  the  Governor be man- 
dated? 

Answer: Yes 	 Elon-Const i t u t i ona l  

Comments: The testimony presented a t  t h e  public hearings before t he  Legis- 
la t ive Committee described committee procedures and improprieties 
of jud ic ia l  commissions i n  some areas  of t h e  s t a t e  t ha t  might be 
corrected by a more mature r e f l ec t i on  on t h e  respons ib i l i t i es  of 
comiss ion  members and t h e  manner i n  which they ac t .  The Advisory 
Committee concurs i n  t h e  suggestion t h a t  there  be a delay between 
t h e  deadline f o r  submission of applications by persons interes ted 
i n  judicia l  appointment and t h e  t i m e  when t h e  c o m i t t e e  ac t s ,  so  
t h a t  the  bas i s  of a charge of precipitous ac t ion  might be minimized. 



35. 	 Queetiont Should a person who I f 3  an ac t ivo  aandidato fo r  an e l ec t i ve  public 
of f i c o  bo considarod for n o m l  nation t-.o n Judqaahip? 

Answer: 	 No Const i tu t ional  

Comments: 	 The philosophy of t h e  non-pol i t ica l  se lec t ion  of judges is t o  
e l iminate  a c t i ve  candidates f o r  publio o f f i c e .  This recommendation 
appears to be a proper s a c r i f i c e  t o  maintain a t r u l y  non-poli t ical  
system f o r  t h e  s e l ec t i on  of judges. 

36. 	Question: Should v io l a t i on  o f  t h e  ru l e s  of nominating c m i s s i o n s  be cause 
f o r  removal? 

Answer: 	 Y e s  Const i tu t ional  

Conunents: See answer t o  questions 7 and 15. The Advisory Committee f e e l s  
t h a t  removal from qua l i f i c a t i ons  o r  nominating commissions should 
be allowed f o r  lack of i n t e r e s t  a s  well a s  a c t i ve  misconduct, 
including disobeying t h e  r u l e s  of t h e  p a r t i c u l a r  commission. 

37. 	Question: Should minimal r u l e s  of procedure be made uniform f o r  a l l  nomi- 
nat ing commissions? 

Answer: 	 Y e s  Non-Constitutional 

Comments: 	 It was recognized t h a t  r u l e s  of  procedure cannot be so  de t a i l ed  on 
a statewide b a s i s  a s  t o  be b luepr in t s  f o r  t h e  conduct of  every 
meeting of each j ud i c i a l  nominating commission i n  d i f f e r e n t  j ud i c i a l  
d i s t r i c t s .  The number o f  candidates,  t h e  i n t e r e s t  i n  pa r t i cu l a r  
appointments i n  various j ud i c i a l  d i s t r i c t s ,  and t h e  d i f fe rence  
between statewide nominating commissions and j ud i c i a l  d i s t r i c t  
nominating commissions mi t iga te  agains t  de t a i l ed  uniformity t h a t  
would r e s t r i c t  f l e x i b i l i t y  needed by a conunission. Nevertheless, 
t he r e  a r e  many e s sen t i a l  requirements t h a t  each commission should 
meet and these  matters should be s e t  f o r t h  i n  minimal r u l e s  of 
procedure, such a s  no t ice  t o  news media, holding of a publ ic  meeting 
i n  t h e  i n i t i a l  s tages ,  con f iden t i a l i t y  of proceedings, d i s c ip l i na ry  
ac t ion  f o r  f a i l u r e  t o  abide by con f iden t i a l i t y ,  e t c .  

38. 	 Question: Should nominating commissions determine t h e  wil l ingness of a person 
t o  serve before he is nominated t o  t h e  Governor? 

Answer: 	 Yes Non-Constitutional 

Comments: The nominating commission should inves t iga te  and ascer ta in  t h e  ava i l -  
a b i l i t y  and wi l l ingness  of  a l l  nominees t o  serve. It was f e l t  by 
t h e  Advisory Committee t h a t  t h e r e  would be a waste of  manpower i n  
t h e  commission and a d i s t o r t i o n  of t h e  l ist  and number of nominees 
submitted t o  t h e  Governor under t h e  Const i tu t ion i f  it were not  known 
whether one o r  more of  t h e  nominees would be  w i l l i ng  t o  serve. For 
example, i f  t he r e  were t h r ee  nominees and two were unwilling t o  serve, 
t he r e  i s  no provision under t h e  present  Const i tu t ion f o r  t h e  r e c e r t i -  



f i ca t i on  of addi t ional  names, and t h e  Governor would, i n  e f f e c t ,  
have only one person t o  appoint. 

39. 	 Question: Should t h e  record of procecadihgs of nominating commissions be 
open t o  t h e  public? 

Answer: 	 No PJon-Constitutional 

Comments: 	 See t h e  answer t o  question 14 on conf iden t ia l i ty ;  a l so  answers 
t o  questions 25 and 26. 

40. 	 Question: Should preliminary public hearings be held by nominating 
commissions before t h e  deadline f o r  receiving applications? 

Answer: Yes 	 (with some reservation) Non-Const i t u t  ional  

Coments: 	See answer t o  question 22.  

41. 	 Question: Should t h e  nominating commission and the  Governor maintain t h e  
conf iden t ia l i ty  of names of nominees submitted? 

Answer: 	 Yes Non-Const i t u t  ional  

Comments: 	 See answer t o  question 14; a l so  t o  questions 25 and 26.  

42 .  	 Question: Should members of nominating commissions be e lected ra ther  than 
appointed? 

Answer: 	 No Consti tutional 

Comments: The nominating system a s  established i s  working. The non-poli t ical  
aspect is created by t h e  cons t i tu t iona l  requirement of l imi t ing  
t h e  number of members from any par ty  serving on a nominating 
commission. To open t o  public e lec t ion  t h e  determination of who 
sits on t h e  connnissions would be in jec t ing  t h e  nominating process 
i n t o  t h e  p o l i t i c a l  arena. 

During t h e  public hearings no evidence was submitted t o  ind ics te  
t h a t  t h e  e lec t ive  process f o r  nominating cammission members would 
improve t h e i r  ca l iber  o r  performake. It appears unlikely t h a t  
t he re  would be p o l i t i c a l  platforms and campaign promises to .elect  
m e m b e r s  of a nominating commission t h a t  would not weaken t h e  non- 
p o l i t i c a l  process of t he  select ion of judges by such a commission 
composed of e lected members. 

Especially important a r e  t h e  cost  and delay involved i n  such cam- 
paigns. This suggestion appears t o  be a cumbersome, expensive, 
delaying and unnecessary change i n  t h e  system t h a t  would not only 
de te r  service  on commissions but weaken t h e  process. 



43. 	 Question: Should t h e  names o f  nominees t o  f i l l  j u d i c i a l  vacancies be placed 
on t h e  b a l l o t  f o r  non-partisan e leo t ion  r a t h e r  than submitted t o  
t h e  Governor f o r  appointment? 

Answer: 	 No Cons t i tu t iona l  

Comments: Vacancies o f t e n  occur suddenly and t h e  need f o r  an immediate replace-  
ment with our overloaded j u d i c i a l  system is  obvious. To r e q u i r e  
t h e  de lay  of  an e l e c t i o n  a f t e r  t h e  nominating commission has screened 
candidates  would be cumbersome. Furthermore, r equ i r ing  a publ ic  
e l e c t i o n  and/or open campaign among t h e  nominees of t h e  commission 
would d e t e r  many q u a l i f i e d  lawyers from seeking j u d i c i a l  o f f i c e .  
The p a r t i a l  r e t u r n  o f  judgeships t o  p a r t i s a n  p o l i t i c s  appears 
p a r t i c u l a r l y  undesirable.  

44. 	 Question: Should t h e r e  b e  requi red  a t  l e a s t  two meetings on separa te  days o f  
nominating commissions before  submission o f  names o f  nominees t o  
t h e  Governor? 

Answer: Yea 	 ( sub jec t  t o  s p e c i a l  exceptions)  Cons t i tu t iona l  

Comments: 	 It w a s  f e l t  by t h e  Advisory Committee t h a t  t h e  r u l e s  of  nominating 
commissions could e s t a b l i s h  an i n i t i a l  period a f t e r  t h e  deadline 
f o r  a p p l i c a t i o n s  and might c r e a t e  a period f o r  submission o f  t h e  
information t o  t h e  Governor t h a t  would tend t o  avoid an unreasonably 
hur r i ed  process a t  t h e  beginning o r  end o f  each nominating s e l e c t i o n  
by t h e  commission. This is i n  response t o  a r epor t  t o  t h e  Legis- 
l a t i v e  Committee t h a t  on some occasions t h e r e  had been only  a 
perfunctory meeting of  some j u d i c i a l  nominating commissions. 

The foregoing suggest ions would h e l p  avoid hur r i ed  p r a c t i c e s  bu t  
probably cannot,  and should n o t ,  b e  imposed on a l l  nominating 
c o m i s s i o n s  under t h e  e x i s t i n g  c o n s t i t u t i o n a l  30-day period under 
which j u d i c i a l  nominating commissions p resen t ly  a c t .  The Advisory 
Committee i s  separa te ly  recommending t h a t  t h e  minimum period f o r  
t h e  nominating process be extended t o  45 days. 

45. 	 Question: Should t h e  m e m b e r s  o f  var ious  nominating commissions be encouraged 
and given t h e  opportunity t o  improve t h e  q u a l i t y  of  t h e i r  work by 
a t t end ing  conferences,  and by o t h e r  methods? 

Answer: 	 Y e s  Non-Const i t u t i o n a l  

Comments: 	 There a r e  a number o f  conferences and seminars sponsored by such 
na t iona l  organiza t ions  a s  t h e  American Jud ica tu re  Socie ty ,  and 
on more than  one occasion such conferences have been held  i n  Denver. 
It is  f e l t  t h a t  every encouragement should be  given t o  productive 
in-service  t r a i n i n g  f o r  nominating commission members. I n  addi t ion ,  
it was indica ted  t h a t  both t h e  l e g i s l a t u r e  and t h e  Chief J u s t i c e  
o f  t h e  Colorado Supreme Court should cons ider  t h e  d e s i r a b i l i t y  o f  



a statewide conference i n  1977 of members o f  nominating oomissions  
so the input of these  people v i t a l l y  in te res ted  i n  t he  nominating 
process could be obtained p r io r  to  t h e  time when a cons t i tu t iona l  
amendment is  submitted t o  t he  general e lec tora te  in November, 1978. 

I V .  	 RELATIONSHIPS OF THE LEGISLATIVE AND JUDICIAL BRANCHES I N  DETERMINING MATTERS 
OF SUBSTANCE AND PKN2EDUR.E. 

46. 	 Question: Should t h e  Court be granted f i n a l  author i ty  t o  determine t h e  
de f in i t i on  of substance and procedure i n  each context3 

Answer: * 	 Coneti tut  ional  

Comments: Deferred 

47. 	 Question: Should t h e  l eg i s l a tu re  be granted p w e r  t o  override court  r u l e s  
by an extraordinary majority of each house? 

Answer: * 	 Consti tutional 

Comments: Deferred 

48. 	 Question: Should a mechanism be es tabl ished whereby t h e  l eg i s l a tu re  is 
granted author i ty  t o  r e j e c t  court r u l e s  within a specified 
time period, or a f t e r  a specif ied time period, such ru l e s  
automatically become effect ive? 

Answer: * 

Comments: Deferred 

V. THE ROLE OF PART-TIME JUDGES, REFEREES AND MASTERS I N  THE JUDICIAL SYSTEM. 

49. 	 Question: Should t he  provision f o r  non-lawyer county court  judges be 
abolished? 

Answer: ** 

Comments: Deferred 

* The Advisory Committee has not heard enough testimony o r  had t he  opportunity 
t o  research t h e  problem t o  develop an advisory posi t ion on t h i s  matter. 

** The Advisory Committee f e e l s  t h a t  providing fo r  lawyer-judges should be a 
long-term object ive  i n  a l l  jur isdic t ions  but more study should be given t o  
t h e  implications of such a move before t he  Advisory Committee can advise. 



50. 	 Question: Should c i r a u i t  systems using full- t ime l a y e r  judges be 
es tabl ished i n  counties presently using part-time non-lawyer 
judges : 

Answer: ** 

Comments: Deferred 

51. 	 Question: Should a t r i a l  de novo i n  d i s t r i o t  court be provided fo r  a l l  
cases heard before non-lawyer county judges? 

Answer: ** 

Coments : Deferred 

V I .  GENERAL MATTERS RELATED TO STUDY ITEMS ASSIGNED I N  H.J .R.  1047. 

52. Question: Should t h e  l i f e  of t he  Committee on Judiciary I, a s  provided i n  
H.J .R .  1047, be extended f o r  one year? 

~ n s w e r :  yes 	 Non-Constitutional 

Comments: The extension is  required f o r  t h e  holding of public hearings and 
t h e  addi t ional  consideration t h a t  must be given t o  t h e  issues  
requiring amendment of t h e  Consti tution.  

53. 	 Question: Should t h e  Committee on Judiciary I, i f  extended, undertake t o  
conduct a s e r i e s  of public meetings i n  various sect ions  of t h e  
s t a t e  t o  receive c i t i z en  input on t h e  operation of t h e  judicia l  
system? 

Answer: Yes 	 Non-Constitut ional  

Conunents: There is  an underlying des i re  t o  permit greater  par t i c ipa t ion  by 
t h e  public in the  nominating process f o r  t he  select ion of judges, 
and it w u l d  appear desi rable  t h a t ,  a s  a pa r t  of determining how 
t h e  public should be involved i n  t h e  judicia l  nominating process, 
there  be addi t ional  hearings held throughout t h e  s t a t e  t o  receive 
information and react ion and, hopefully, constructive suggestions. 

54. 	 Question: Are there  matters per ta ining t o  procedures made necessary by 
Ar t i c l e  V I  t h a t  may be, i n  t h e  shor t  term, modified by r u l e  o r  
by s ta tu te?  

Answer: Yes 	 Non-Const i t u t  ional 



Comnents: The cons t i tu t iona l  enactment adopted i n  1962 by vote of t h e  
e l ec to ra t e  contained a term t h a t  placed rule-making author i ty  
i n  t he  Supreme Court" 

"The Supreme Court w i l l  make and promulgate 
ru l e s  governing t h e  administrat ion of a l l  
cour ts  and sha l l  make and promulgate ru l e s  
governing prac t ice  and procedure i n  c i v i l  and 
criminal cases, exaept t h e  General Assembly 
s h a l l  have t h e  power t o  provide simplified 
procedures i n  oounty cour t s  fo r  claims not 
exceeding f i v e  hundred do l la r s ,  and f o r  t r i a l  
of misdemeanors." Ar t ic le  V I ,  Section 21 

The pos s ib i l i t y  of con f l i c t  between t h e  court and t h e  legis-  
l a t u r e  was t h e  subject  of a law review by Courtland Peterson, 
Dean of t he  Colorado University Law School, who appeared 
before t h e  Legis la t ive  Committee. The question of l e g i s l a t i v e  
author i ty  i n  t h i s  f i e l d  was discussed by Senator Ralph Cole 
and t h e  posit ion of t h e  Supreme Court s t a t ed  by Chief 
Ju s t i ce  Pringle. To t h e  extent t h a t  t h e  question involves 
t h e  const i tu t ional  proviso i n  t h e  jud ic ia l  amendment, the 
Advisory Committee seeks; t o  defer  any comment u n t i l  a 
spec i f  i c  proposal is  avai lable  fo r  study. 

In  t h e  meantime, t he  Advisory Committee has made suggestions 
f o r  changes t h a t  might be made by jud ic ia l  nominating o r  
qua l i f i ca t ions  commissionsr and recornended t h a t  both the 
l eg i s l a tu re  and t h e  Supreme Court st imulate these fmprovements 
t o  t h e  ex is t ing  judicia l  system. 

55. 	 Question: Should t h e  name of t h e  Qualif ications Comission be ckmgsd c-: 
make it more descr ipt ive  of duties? 

Answer: 	 Yes Const i t u t i cna l  

Comments: See answer t o  question 16. 

56. Question: 	Should vacancies on various commissions be pramptly f i l l & ?  

Answer: 	 Yes Non-Constiht ional 

Comments: 	While there  is not a continuous need f o r  f u l l  membership un 
commissions because of t h e  intermit tent  nature of t he  m r k  
load, nevertheless there  is no purpose t o  be served by m ~ i n -  
tenance of vacanuies nor permitting them t o  continue for  all 
unreasonable length of time. 
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The Comnittee on Fixed lftilities was  appointed by the Legis-
lat ive Council a t  its meting on .June 27, 1977, t o  study and review 
the Public IJ t i l i t ies  C d s s i o n ~ s  regulation of fixed u t i l i t i e s .  The 
study was designated t o  be a "sunset" review. 

The comnittee held five public hearings and received test imny 
f r o m  the Public Ut i l i t ies  Corrnnission (PUC) -- including the c d s -
sioners and s taff  -- the hpartment of Regulatory Agencies, the State 
Auditor's Office, investor-owned u t i l i t i e s ,  nnmicipal u t i l i t i e s ,  rural 
e lect r ic  cooperatives , n m r o u s  individuals, and consumer and other 
interest groups. The testimony f r o m  almost a l l  parties indicated a 
need for  continuing the Public Ut i l i t i es  Comnission, strengthened with 
additional s ta f f  t o  better  regulate public u t i l i t i e s .  

Structure of the Public I J t i l i t  i es  Conunission 

There was no t e s t  inony that  advocated the deregulation of fixed 
u t i l i t i e s  by the Public Ut i l i t i es  Comnission, There was discussion of 
a b i l l ,  however, which would have s p l i t  the Public Ut i l i t ies  Comnis-
sion into two wmmissions: one regulating fixed u t i l i t i e s ,  and one 
regulating non- f ixed u t i l i t i e s  ( t r ansp r t a t  ion) . 

The comnissioners generally indicated support for such a con-
cept so long as both comnissions would be adequately staffed. If th i s  
could not be achieved, Comnissioner Edythe Miller indicated the better  
alternative would be t o  retain one commission and strengthen its 
staff. The committee decided not t o  recomnend the creation of two 
separate comnissions, and recomnds instead the continuance of the 
Public Ut i l i t i es  Comnission in its present fonn un t i l  ,July 1, 1984 
(Bill 8). The committee then turned its efforts  toward providing m r e  
staff  for  the single comnission. 

Staff of the Public IJ t i l i t ies  Commission 

Since nuch of the testimony pointed t o  the need for increasing 
the staff of the PUC, one of the areas on which the committee concen-
trated was authorizing the commission t o  h i re  its own in-house legal 
counsel instead of relying on the Attorney General's Office for legal
assistance. Comnissioner Sanders Arnold indicated that ,  in  h i s  opin- 
ion, t h i s  was perhaps the single mst important issue before the 
committee. B i l l  13 w i l l  empower the Department of Regulatory Agencies 
t o  appoint attorneys t o  the PUC ei ther as counsel t o  the conmission or 
as counsel t o  residential customrs in ra te  hearings. In a l e t t e r  t o  
the .Joint Budget Conmittee, the committee stressed its desire that  any 
attorneys invnediately provided t o  the cormnission be transferred -- i n  
terms of FTE -- from the Attorney General's Office in order t o  avoid 
creating any new staff  posit ions. 



Another issue relating t o  staff concerned the f i l l ing  of com-
mission positions authorized by the General Assembly th i s  past session 
but which had not as yet been acted upon by the Department of Per- 
sonnel. The Cmeral Assably authorized the addition of an economist 
and consumer representatives t o  the conunission s taff ,  but the posi- 
tions have remained unfilled since July. The m i t t e e  expressed its 
concern over t h i s  situation t o  the Department of Personnel and 
requested that  the positions be f i l l ed  as soon as possible. The 
d e p a r t m t  and the conmission have, since th i s  discussion, resolved 
the i r  differences as  t o  the qualifications of applicants and the posi- 
tions in question are expected t o  be f i l l ed  soon. 

Other Major Issues 

The comnittee dealt with two other major issues: (1) providing 
lower u t i l i t y  heating rates for low income elderly and disabled per-
sons ( B i l l  15); and (2) giving the Public Ut i l i t ies  C d s s i o n  mre 
time t o  cunsider ra te  increase requests while a t  the same time permit-
ting the u t i l i t i e s 1  ra te  increase requests t o  go into effect under 
bond subject t o  refund pending a f ina l  commission decision on the 
rates (Bill  12). 

Concerning the f i r s t  issue, the comnittee reacted t o  a Public 
Ut i l i t i es  Camnission order reducing by 50 pewcent the natural gas 
rates for low income elderly and disabled persons by recommending 
legislation which would prohibit the c d s s i o n  from taking into con- 
sideration the unique ecanomic circumstances of a particular class of 
customers when set t ing u t i l i t y  rates. The comnittee was not opposed 
t o  the idea of reducing the u t i l i t y  burdens of these customers, but 
concluded that  it was the responsibility of the legislature -- and not 
an agency whose members are appointed -- t o  make such decisions. The 
conmissioners generally agreed that  the legislature could m r e  effec-
tively deal with t h i s  issue. Their major concern i n  issuing the order 
was t o  provide one class of customers with rates they cansidered "just 
and reasonableN. 

C d s s i o n e r  Sanders Arnold indicated that it was his  opinion 
that  the conanittee's action would also prohibit the PUC from permit-
t ing comnercial rates t o  subsidize residential rates. As a result of 
th i s  discussion, the committee rescinded its ear l i e r  action and is 
instead recomnending legislation which w i l l  provide for an income tax 
credit o r  refund for heating expenses for low income elderly or  dis-
abled persons (Bill  15). 

As for the second issue, the comnittee recommends a b i l l  which 
w i l l  authorize the c d s s i o n  t o  extend the suspension time on ra te  
increases by an additional 60 days, while permitting a u t i l i t y1s rate 
request t o  go into effect during the suspension period under bond 
subject to  refund, with interest,  pending a f inal  decision on the  
rates by the commission. Comnissioner Edythe Miller supported th i s  
idea as a f a i r  trade-off in  view of the additional time necessary to  
consider major ra te  requests. Commissioner Sanders Arnold indicated 



he would prefer t o  have the current s i tuat ion remain in  effect. 

Comnit tee Reconmendat ions 

As a resul t  of its deliberations, the committee recomnends nine 
b i l l s .  

B i l l  8 w i l l  continue the Public IJtilities Conunission, which was 
t e r m i n a m  July 1, 1977, t o  ,July 1, 1984. 

B i l l  9 w i l l  l i m i t  the nunher of consecutive terms a comnis- 
sioner can serve t o  three consecutive terms. Presently, comnissioners 
are  appointed fo r  terms of six years with no limitation on the nunher 
of terms they may serve. 

B i l l  10 w i l l  c l a r i fy  tha t  a public u t i l i t y  is not required t o  
obtain -ts from local authorities prior  t o  an application for  
a ce r t i f i ca te  for construction. Present law implies tha t  a u t i l i t y  
may need t o  obtain all permits prior  t o  construction which could lead 
t o  delays and higher construct ion costs. 

B i l l  11 w i l l  provide that  comnission members a r e  subj ect t o  the  
f i n a n c i m o s u r e  provisions of the Tolorado Sunshine Act of 1972" 
and w i l l  require tha t  commissioners disclose the value of any gratu- 
ities received from a public u t i l i t y  o r  any employee of a u t i l i t y .  

The b i l l  w i l l  also require tha t  a record be made of a l l  meet- 
ings a t  which possible decisions are discussed in pending proceedings 
before the  conmussion. Present law requires tha t  every vote and offi-  
c i a l  ac t  of the comnission be recorded and made available to- 
i5ZTic. 

Further, t h i s  b i l l  w i l l  require e i ther  the commission o r  a 
public u t i l i t y ,  in  requesting a ra te  change, t o  demonstrate by sub- 
s t an t i a l  evidence, when the record is considered as a whole, that- 
m a r e s ,  t o l l s ,  rules o r  regulations proposed would be just and 
reasonable. This section was amended by the committee t o  require the  
connnission t o  jus t i fy  any rates  it may unilateral ly establish (i.e., 
its order lowering natural gas rates  for  low income elderly o r  dis-  
abled persons) . 

Finally, the b i l l  w i l l  require the c o ~ s s i o n  t o  give written 
reasons for  a decision which departs from a regulatory principle, as 
established in a previous decision, concerning the same public u t i l -  
i ty.  

B i l l  12 .  Presently, when a public u t i l i t y  f i l e s  for a new 
increase in  rates, the commission may suspend the r a t e  increases for  
up t o  120 days and, in  its discretion, may also extend the  suspension 
up t o  an additional 90 days for a t o t a l  of 210 days. 



The b i l l  w i l l  allow the commission t o  suspend a rate increase 
up t o  nine months. However, a public u t i l i t y  could post a bond with 
the consnission a t  any time during the suspension and put the rate 
increase into effect. I f  the commission subsequently determines the 
rates are excessive, the u t i l i t y  w i l l  he required t o  refund any wer-
charges, with interest,  made during the period of suspension. 

B i l l  13 w i l l  authorize the Executive Director of the Dgartment 
of R e g d v ~ g e n c i e s  t o  appoint attorneys t o  serve as counsel t o  the 
c d s s i o n  o r  as counsel t o  residential customers. Prior t o  creation 
of the Division of State Solicitor General, the co~mnission had three 
full-time attorneys. When the division w a s  created the three attor- 
neys were transferred to  the division. In addition, two Attorneys 
General were assigned t o  represent the comnission a t  the appellate 
level. Presently, the connnission has the equivalent of only three 
full-time attorneys assigned t o  it from the Attorney General's Office. 

B i l l  14 w i l l  provide that ,  whenever the commission finds that  
rates a  m  t  o r  unreasonable and subsequently determines a reason- 
able and just rate, the commission may consider - current, future, or 
past t e s t  periods, o r  any combination of factors, i n  determining the 
new rate. This b i l l  w i l l  allow the commission t o  consider other fac-
tors than it now does in setting rates. 

B i l l  15 w i l l  prwide an income tax credit o r  refund for heating 
e x p e n s e r p e r s o n s  over 65 years of age. The h i l l  w i l l  also provide 
an incom tax credit o r  refund for  the disabled. The credit is to  he 
as follows : 

--	 For an individual, $160 reduced by four percent of the 
amount by which h i s  in- exceeds $3,300; and 

--	 For a husband and wife, $160 reduced by four percent of 
their  income over $4,300. 

In order t o  be el igible for the income tax credit o r  refund, a 
single individual must have an income (from a l l  sources) of less than 
$7,300. In the case of a husband and wife, the incame from all  
sources nust be less than $8,300. 

The credit or refund shall not exceed the amount of heating 
expenses actually paid. 

B i l l  16 w i l l  require the commission t o  perform a review and 
e v a l u a t w  a l l  Colorado natural gas and e lect r ic  u t i l i t i e s '  energy 
forecasts, forecasting methodologies, and construct ion plans and 
submit a report every two years t o  the kvernor and t o  the Cmeral 
Assembly. The b i l l  w i l l  also require each e lect r ic  and gas public 
u t i l i t y  under the jurisdiction of the c o d s s i o n  to  submit a long- 
range energy forecast and plan every two years, plus a m e n h t s  to  the 
plans and forecasts a s  they are adopted by the u t i l i ty .  



-- - ---- 
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1 

CObMTTm! ON FIXEn ITTI1,ITIES 


BILL 8 


A BILL FOR AN ACT 

~ ~ I O R I Z I N G3.E CC~NTINUATIONOF nE PUBLIC UTILITIES ~ S S I O N .  

B i l l  Sumnary 

(NOTE: ?his s~mpnawapplies t o  t h i s  b i l l  as introduced and 
does h o t  n e a e 6 r ~ n e c t Z ~ ~ s S w l i i c h  7%may -
s u b s e q ~ t l y  adapted. ) 

Continues the public u t i l i t i e s  comnission, which w a s  
terminated cn July 1, 1977, pursuant t o  the provisions of the 
s m s e t  law. 

Be it enacted 2 the General A s s d l y  of the State of Colorado: 

SE(STION 1. 24-34-104, Colorado Revised Statutes 1973, as 

anrended, and as further amended by Session Laws of Colorado 1977, 

is a m d e d  BY niE ADDITION OF A NEW SUBSECTION t o  read: 

24-34-104. General assenbly review of regulatory agencies 

for  tenninatim, continuatian, o r  reestablishmnt. (4.2) 'Ihe 

fallawing divisions in the  department of regulatory agencies 

sha l l  terminate on July 1, 1984: The public u t i l i t i e s  

wnanissian, created by a r t i c l e  2 of t i t le  40, C. R. S. 1973. 

SECI'IQN 2. Repeal. 24-34-104 (2) (a) ( I )  ,Colorado Revised 

Statutes 1973, as arrrended, is repealed. 

Sl3XION 3. Effbctive date. ?his act sha l l  take ef fec t  July 

1, 1978. 



1 SECTICf4 4. S a W y  clause. The general assembly hereby 

2 finds, determines, and declares that this act i s  necessary for 

3 the inmediate p~sennrticm of the public peace, health, and 

4 safety. 



-- - ---- 

COFMITIEE ON FIXED IJI'ILITIES 


RILL 9 


A BILL FOR AN ACT 

1 LIMITING lXE NUMBER OF TERMS OF C(rMISSI0NERS ?rE PUBLIC 

2 UTILITIES C(rM1SSICN. 

B i l l  Summary 

(NOTE: 'his s ~ m wamlies  t o  t h i s  b i l l  as intraduced and 

Limits the nuhe r  of terms a conmissioner may serve on the 
public u t i l i t i e s  comnission. 

Be it enacted b~ the General Assembly o f  the State o f  'Colorado: 

S m I W  1. 40-2-101 (I ) ,  Colorado Revised Statutes 1973, is 

amnded t o  read: 

40-2-101. Creation - appointment - tern - s&ject to 

termination. (1) A public u t i l i t i e s  comnission is hereby created 

which shal l  be known as the public u t i l i t i e s  mmnission of the 

s ta te  of Colorado to  consist of three mmbers who shall  be 

appointed by the governor with the consent of the senate for 

t e r n  of six years, one t o  be appointed the second Msday of 

January, l949, 1951, and 1953. NO C(EMISSIONERMAY SFRVE MDRE 

SECl'ICN 2. Safety clause. Ihe general assenbly hereby 



1 finds, &temhs, and declares that this act is necessary for 

2 theinmdiatepresenratian of the public peace, health, and 

3 safety. 



-- - ---- 

COWITTEE ON FIXEn 1ITILITIF.S 


BILL 10 


A RILL FOR AN ACT 

1 CONGRNING CERTIFICA'ES TO EXERCISE FRANCHISE RIGITS, AND 

2 RELATING TO DIE AUTHORIZATION THEREOF. 

R i l l  Sunmary 

(NOTE: This sunnna l i e s  t o  t h i s  b i l l  as  introduced and 
does not --I+%-- re ec t  anJ- BmBnHs-which- TE-necessari 

subsequently adopted. ) 


Anrends a provision to c la t i fy  that  it applies mly  t o  a 
cert if icate t o  exercise franchise rights and not to  a cert if icate 
fo r  constructicn. 

Be it enacted & t h e  General A s s d l y  of the State of Colorado: 

SIXI'ION 1. 40-5-103 (1) ,Colorado Revised Statutes 1973, is 

amended t o  read: 

40-5-103. Certificate - application for  - issuance. (1) 

Before any cer t i f icate  may issm mder sections 40-5-101 to 

40-5-104, a cert if ied copy of its ar t ic les  of incorporation or 

charter, i f  the applicant is a corporation, shall  be f i l ed  in the 

office of the comnissim. Every applicant for  a cert if icate TO 

EXERCISE FRANoIISE RIQirS UNDER SFX=TION 40-5-102 shal l  f i l e  in 

the office of the comnission such evidence as  shal l  be required 

by the cannnissicn t o  show that  such applicant has receivled the 

required cansent, franchise, pennit, ordinance, vote, o r  other 



authority of the p m p r  mty, ci ty  and county, municipal or 

other public authority. Ihe conanissicm has power to  issue said 

cert if icate a f te r  hearing, t o  =fuse to  issue the same, or  t o  

issue it for the mstructim of a portion cmly of the 

contemplated faci l i ty ,  line, plant, or system or extension 

thereof or  for the part ial  exercise mly  of said right o r  

privilege wd may attach to  the exercise of the rights panted by 

such cert if icate such tern and andi t ions  as in its j u d p n t  the 

public oaplvlanience and necessity may mquire. 

SECfIOkJ 2. Safety clause. The ~ e r a l  assenhly hereby 

finds, determines, and declares that  th is  act is necessary for 

the im;rediate pmservaticm of f$e public pea-, health, and 

safety. 



-- - ---- 

COFM'ITEP. ON FIXED UTILITIES 

RILL 11 


A BILL FOR AN ACT 

AMENDING 24-6-202, 40-6-101, 40-6-111, AND 40-6-112, COLORADO 


REVISED STATUTES 1973, AS AMENDED, CONCERNING THE PUBLIC 


UTILITIES COMMISSION. 


Bill Summary 


(NOTE: This summarv a ~ ~ l i e s  and
to this bill as introduced 

I - - - --

-does not- necessarily reflect any amendments which may be-
subsequently adopted.) 


Provides that members of the public utilities commission are 

subject to the financial disclosure requirements of the "Colorado 

Sunshine Act of 1972", and adds additional disclosure provisions 

relating to gratuities from public utilities. 


Requires a record to be made of all meetings of the 

commission at which are discussed possible decisions they may 

render in pending proceedings. 


States that it is the burden of the public utilities 

commission requesting a change in any public utility's rates or 

any public utility requesting a rate change to demonstrate by 

substantial evidence that the change would be just and 
reasonable. 

Requires the commission to give written reasons for a 
decision which departs from a regulatory principle in a previous 

decision concerning the same public utility. 


Be it enacted bj the General Assembly of the State of Colorado: 


SECTION 1. The introductory portion to 24-6-202 (1) and 


24-6-202(1) (b) and (1) (c), Colorado Revised Statutes 1973, are 


amended, and the said 24-6-202 (1) is further amended BY THE 


ADDITION OF A NEW PARAGRAPH, to read: 




24-6-202. Disclosure - contents - filing - false or 

incomplete filing - penalty. (1) WITH REGARD TO THE MEMBERS OF 

THE PUBLIC UTILITIES COMMISSION REFERRED TO IN PARAGRAPH (d) OF 

THIS SUBSECTION (I), NOT LATER THAN FORTY-FIVE DAYS AFTER JULY 1, 

1978, AND, WITH REGARD TO THOSE PERSONS REFERRED TO IN PARAGRAPHS 

(a) TO (c) OF THIS SUBSECTION (I), not later than forty-five days 


after January 1, 1973, and thereafter not more than thirty days 


after their election, reelection, appointment, or retention in 


office, written disclosure, in such form as the attorney general 


shall prescribe, stating the interests named in subsection (2) of 


this section shall be made to and filed with the attorney general 


of Colorado by: 


(b) The governor, lieutenant governor, secretary of state, 


attorney general, and state treasurer; and 


(c) Each justice or judge of a court of record; AND 


(d) Each member of the public utilities commission of the 


state of Colorado. 


SECTION 2. 24-6-202 (2), Colorado Revised Statutes 1973, is 


amended BY THE ADDITION OF A NEW PARAGRAPH to read: 


24-6-202. Disclosure - contents - filing - false or 

incomplete filing - penalty. (2) (g.5) With regard to a member 

of the public utilities commission of the state of Colorado, the 

value of meals, lodging, transportation, and other gratuities 

accepted by said member from a public utility, as defined in 

section 40-1-103, C.R.S. 1973, or from an employee of a public 

utility; 

SECTION 3. 40-6-101 (I), Colorado Revised Statutes 1973, is 




amended to read: 

40-6-101. Proceedings - . -. of duties - -delegation rules. (1) 


The commission shall conduct its proceedings in such manner as 


will best conduce the proper dispatch of business and the ends of 


justice. All of the provisions of article 4 of title 24, C.R.S. 


1973, shall apply to the work, business, proceedings, and 


functions of the commission or any individual commissioner or 


examiner; but, where there is a specific statutory provision in 


articles 1 to 13 of this title applying to the commission, such 


specific statutory provision shall control as to the commission. 


For this purpose, any examiner, as provided in articles 1 to 13 


of this title, shall be deemed to be a hearing commissioner as 


that term is used in said article 4 of title 24, C.R.S. 1973. 


The commission may from time to time make or amend such general 


rules or orders as may be requisite for the order and regulation 


of proceedings before it or before any individual commissioner or 


examiner, including forms of notices and the service thereof. 


Any party to the proceeding may appear before the commission or 


any individual commissioner or examiner and be heard. Every vote 


and official act of the commission, any individual commissioner, 


or an examiner shall be entered of record, and such record shall 


be made public upon the request of any party interested. SUCH A 


RECORD OF ALL MEETINGS OF THE COMMISSION AT WHICH ARE DISCUSSED 


POSSIBLE DECISIONS IT MAY RENDER IN PROCEEDINGS PENDING BEFORE 


THE COMMISSION SHALL ALSO BE MADE AND SHALL BE AVAILABLE TO THE 


PUBLIC UPON REQUEST. All hearings before the commission, any 


individual commissioner, or an examiner shall be public. 
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SECTION 4. 40-6-111 (2), Colorado Revised Statutes 1973, is 


amended to read: 


40-6-111. Bearing on schedules - suspension - new rates -
rejection of tariffs. (2) On such hearing, whether completed 

before or after the expiration of the period of suspension, the 

comission shall establish the rates, fares, tolls, rules, or 

regulations proposed, in whole or in part, or others in lieu 

thereof which it finds just and reasonable. All such rates, 

fares, tolls, rentals, charges, classifications, contracts, 

practices, rules, or regulations not so suspended, on the 

effective date thereof, which shall not be less than thirty days 

from the time of filing the same with the comission, or of such 

lesser time as the comission may grant, shall go into effect and 

be the established and effective rates, fares, tolls, rentals, 

charges, classifications, contracts, practices, rules, and 

regulations subject to the power of the commission, after a 

hearing on its awn motion or upon complaint, as provided in this 

article, ta alter or modify the same. IT SHALL BE THE BURDEN OF 

THE COMMISSION REQUESTING A CHANGE IN ANY PUBLIC UTILITY'S TARIFF 

OR SCHEDULE OR THE PUBLIC UTILITY REQUESTING A CHANGE IN ITS 

TARIFF OR SCHEDULE TO DEMONSTRATE BY SUBSTANTIAL EVIDENCE, WHEN 

THE RECORD IS CONSIDERED AS A WHOLE, THAT THE CHANGE IN RATES, 

FARES, TOLLS, RULES, OR REGULATIONS PROPOSED BY IT WOULD BE JUST 

AND REASONABLE. 

SECTION 5. 40-6-112 (I), Colorado Revised Statutes 1973, is 

amended to read: 

40-6-112. Alteration or amendment of decision - decisions 



final in collateral actions. (1) The commission, at any time 

upon notice to the public utility affected and after opportunity 

to be heard as provided in the case of complaints, may rescind, 

alter, or amend any decision made by it. IN THE CASE OF A 

DECISION WHICH DEPARTS FROM A REGULATORY PRINCIPLE IN A PREVIOUS 

DECISION CONCERNING THE SAME PUBLIC UTILITY, THE COMMISSION SHALL 

GIVE WRITTEN REASONS FOR SUCH DEPARTURE. Any decision rescinding, 

altering, or amending a prior decision, when served upon the 

public utility affected, shall have the same effect as original 

decisions. 


SECTION 6. Effective date, This act shall take effect July 


1, 1978. 


SECTION 7. Safety clause. The general assembly hereby 


finds, determines, and declares that this act is necessary for 


the immediate preservation of the public peace, health, and 


safety. 
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