
I NCOLORADO 


COLORADO LEGISLATIVE COUNCIL 


RESEARCH PUBLICATION NO. 49 


December 1960 




LEGISLATIVE CXIWCIL 

OF'THE -

COLORADO GENERAL ASSEMBLY 

. . 
Representa t ives  Senators  

Charles  Conklin, Chairman David J. Clarke,  Vice Chairman 
Dewey Carnahan Charlea E, Bennett 
Joe  Dolan T o  E v e r e t t  C a ~ k  
P e t e r  H, Dominick Car l  W. Fulghuy.
Guy Poe Paul E o  Wenke 
Raymond H, Simpson Rdbert L, Knous, Lt ,  Governor 
Albert J, Tomsic 

Lyle  C, Kyle, Director 

+ u u * *  

The L e g i s l a t i v e  Council ,  which i s  composed of f i v e  Senators ,  
s i x  Representa t ives  and t h e  p res id ing  o f f i c e r s  of t h e  two houses, 
s e r v e s  a s  a cont inuing resea rch  agenc r; f o r  t h e  l c  i s l a t u r e  through 
t h e  maintenance of a t r a i n e d  s t a f f ,  etween s e s s  1ons, r e sea rch  
a c t i v i t i e s  d re  concent ra ted  on t h e  s tudy of r e l a t i v e l y  broad prob-
lems formal ly  proposed by l e g i s l a t o r s ,  and t h e  p u b l i c a t i o n  and 
d i s t r i b u t i o n  of f a c t u a l  r e p o r t s  t o  &id i n  t h e i r  s o l u t i o n ,  

r,'t; 
D ing t h e  s e s s i o n s ,  t h e  emphasis i s  on supplying l e g i s l a t o r s ,  g.*{

on i d # i d u a l  r eques t ,  wf t h  personal  mem~randa, . providing them with 
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..
information needed t o  handle t h e i r  own 1egisJ.atlve problems. Reports ;i . 
and  memoranda both g ive  p e r t i n e n t  d a t a  i n  t h e  form of f a c t s ,  f i g u r e s ,  
arguments, and a l t e r n a t i v e s ,  
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December 9 ,  1960 

To Members of t h e  F o r t y - t h i r d .  Co lo rado  Genera l  Assembly: 

A s  d i r e c t e d  by t h e  t e r m s  of S e n a t e  J o i n t  R e s o l u t i o n  
No. 1 6  (1959)  and S e n a t e  J o i n t  R e s o l u t i o n  No. 9 (19601,  t h e  
L e g i s l a t i v e  C o u n c i l  i s  s u b m i t t i n g  h e r e w i t h  i t s  r e p o r t  and 
recommendations on j u d i c i a l  o r g a n i z a t i o n  and a d m i n i s t r a t i o n .  
Also i n c l u d e d  i s  a r e p o r t  of t h e  p r o g r e s s  made i n  t h e  exam-
i n a t i o n s  o f  t h e  Colorado c r i m i n a l  code and r e l a t e d  m a t t e r s ,  
which were among t h e  s u b j e c t s  enumerated f o r  s t u d y  i n  bo th  
S e n a t e  J o i n t  R e s o l u t i o n s .  T h i s  p o r t i o n  o f  t h e  s t u d y  was 
n o t  completed because  of t h e  p r i o r i t y  g iven  j u d i c i a l  r e -
o r g a n i z a t i o n  and t h e  g r e a t  amount of  work r e l a t e d  t o  t h a t  
s u b j e c t . 

The committee a p p o i n t e d  by t h e  L e g i s l a t i v e  Counc i l  
t o  comple te  t h i s  s t u d y  submi t t ed  i t s  r e p o r t  December 9 ,  
1960,  a t  which t ime  t h e  r e p o r t  was adopted  by t h e  L e g i s l a -  
t i v e  C o u n c i l  f o r  t r a n s m i s s i o n  t o  t h e  Genera l  Assembly. 

/ 
R e s p e c t f u l l y  s u b m i t t e d ,  

~ h a r l ' e sConkl in  
Chairman 
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The Honorable  C h a r l e s  C o n k l i n ,  Chairman 

Co lo rado  L e g i s l a t i v e  C o u n c i l  

S t a t e  C a p i t o l  

Denver 2, Co lo rado  


Dear  	M r .  Chairman: 

T r a n s m i t t e d  h e r e w i t h  i s  t h e  r e p o r t  of t h e  L e g i s l a t i v e  
C o u n c i l  Committee on A d m i n i s t r a t i o n  o f  J u s t i c e  a p p o i n t e d  pur-  
s u a n t  t o  S e n a t e  J o i n t  R e s o l u t i o n  No. 16 (1959) and c o n t i n u e d  
by S e n a t e  J o i n t  R e s o l u t i o n  No. 9 (1960) .  T h i s  r e p o r t  c o v e r s  
t h e  c o m m i t t e e t s  s t u d y  o f  j u d i c i a l  o r g a n i z a t i o n  and a d m i n i s t r a -  
t i o n  and i t s  recommendations t h e r e o n ,  i n c l u d i n g  a proposed 
amendment o f  t h e  j u d i c i a l  a r t i c l e  o f  t h e  Colorado C o n s t i t u t i o n .  
As lo  c o n t a i n e d  h e r e i n  i s  a r e p o r t  of  t h e  commi t t ee ' s  p r o g r e s s  
on t h e  s t u d y  o f  t h e  c r i m i n a l  code.  

,' 	 R e s p e c t f u l l y  s u b m i t t e d ,  

/s/ 	 S e n a t o r  C a r l  Fulghum 
Chairman 
Committee on A d m i n i s t r a t i o n  

o f  J u s t i c e  



FOREWORD 

T h i s  s t u d y  was a u t h o r i z e d  by S e n a t e  J o i n t  R e s o l u t i o n  No. 16. 
(1959)  and c o n t i n u e d  by S e n a t e  J o i n t  R e s o l u t i o n  No. 9 (1960) .  These 
r e s o l u t i o n s  d i r e c t e d  t h e  L e g i s l a t i v e  C o u n c i l  t o  a p p o i n t  a subcom-
m i t t e e  t o  make a  s t u d y  d i r e c t e d  a t  improving t h e  a d m i n i s t r a t i o n  of 
j u s t i c e ,  i n c l u d i n g  t h e  o r g a n i z a t i o n  and j u r i s d i c t i o n  of  a l l  c o u r t s  
and j u d i c i a l  s e r v i c e s ,  t h e  c r i m i n a l  code ,  and r u l e s  of  c r i m i n a l  
p rocedure .-

The L e g i s l a t i v e  C o u n c i l  committee a p p o i n t e d  t o  make t h i s  
s t u d y  i n c l u d e d :  S e n a t o r  C a r l  W. Fulghum, Glenwood S p r i n g s ,  c h a i r -  
man; R e p r e s e n t a t i v e  A l b e r t  Tomsic, Walsenburg,  v i c e  chairman;  
S e n a t o r  C h a r l e s  E .  B e n n e t t ,  Denver; R e p r e s e n t a t i v e  Edward J. Byrne, 
Denver; S e n a t o r  David J. C l a r k e ,  Denver; S e n a t o r  T. E v e r e t t  Cook, 
Canon C i t y ;  R e p r e s e n t a t i v e  J o e  Dolan,  Denver; R e p r e s e n t a t i v e  
P e t e r  Dominick, Englewood; R e p r e s e n t a t i v e  M. R. Douglass ,  Grand 
J u n c t i o n ;  R e p r e s e n t a t i v e  Rober t  E. Ho l l and ,  Denver; R e p r e s e n t a t i v e  
John Kane, Thornton;  R e p r e s e n t a t i v e  Roy McVicker, Wheat r idge;  
S e n a t o r  Ranger Rogers ,  L i t t l e t o n ;  R e p r e s e n t a t i v e  Wal te r  S t a l k e r ,  
J o e s ;  a n d  S e n a t o r  P a u l  E .  Wenke, F o r t  C o l l i n s .  

S e n a t e  J o i n t  R e s o l u t i o n  No. 16 (1959)  a l s o  d i r e c t e d  t h e  
chairman o f  t h e  L e g i s l a t i v e  C o u n c i l  t o  a p p o i n t  an a d v i s o r y  com-
m i t t e e  t o  r e p r e s e n t  a c r o s s  s e c t i o n  of  knowledge and i n t e r e s t  i n  
t h e  a d m i n i s t r a t i o n  of j u s t i c e ,  i n c l u d i n g  t h e  o p e r a t i o n  of  a l l  
c o u r t s ,  j u d i c i a l  s e r v i c e s ,  and c r i m i n a l  law. A sixteen-member 
a d v i s o r y  committee was a p p o i n t e d  w i t h  t h e  f o l l o w i n g  members: 
Douglas McHendri~e, Co lo rado  Bar A s s o c i a t i o n ,  chairman;  Judge J e a n  
J a c o b u c c i ,  Adams County C o u r t ,  v i c e  chai rman;  J u s t i c e  0. O t t o  
Moore, Co lo rado  Supreme C o u r t ;  J u s t i c e  Frank H a l l ,  Co lo rado  Supreme 
C o u r t ;  Judge  James Noland, S i x t h  J u d i c i a l  D i s t r i c t ;  Judge  Edward 
P r i n g l e ,  Second J u d i c i a l  D i s t r i c t ;  Judge  M a r s h a l l  Q u i a t ,  F i r s t  
J u d i c i a l  D i s t r i c t ;  Judge  David Brofman, Denver County C o u r t ;  Judge 
Hal  Chapman, O t e r o  County C o u r t ;  Judge  G e r a l d  McAul i f fe ,  Denver 
Munic ipa l  C o u r t ;  Judge  D a n i e l  Shannon, J e f f e r s o n  County J u s t i c e  
C o u r t ;  Donald S t u b b s ,  Co lo rado  Bar ~ s s o c i a t i o n ; l  Matt K i k e l ,  Tenth  
J u d i c i a l  D i s t r i c t  A t t o r n e y ;  Max M e l v i l l e ,  A s s i s t a n t  D i s t r i c t  A t t o r -  
ney, Second J u d i c i a l  ~ i s t r i c t ; 2  P r o f e s s o r  Homer C l a r k ,  U n i v e r s i t y  
of  Co lo rado  Law Schoo l ;  and P r o f e s s o r  Vance R. Di t tman,  U n i v e r s i t y  
of  Denver Law School .  

1. 	 Replaced by Ben S t a p l e t o n ,  Jr. when M r .  S t a p l e t o n  succeeded 
M r .  S t u b b s  a s  chai rman of t h e  Colorado  Bar A s s o c i a t i o n  
J u d i c i a r y  Committee 

2. 	 Deceased,  r e p l a c e d  by Gregory M u e l l e r ,  Deputy D i s t r i c t  A t t o r -  
ney,  Second J u d i c i a l  D i s t r i c t .  



The s t a f f  work on t h i s  s t u d y  was t h e  pr imary r e s p o n s i b i l i t y  
of Harry  0. Lawson, L e g i s l a t i v e  Counc i l  s e n i o r  r e s e a r c h  a n a l y s t ,  
a s s i s t e d  by Myran S c h l e c h t e  and C h a r l e s  B. Howe, L e g i s l a t i v e  Counc i l  
r e s e a r c h  a s s i s t a n t s .  P r o f e s s o r s  A l b e r t  Menard and A u s t i n  W. S c o t t ,  
U n i v e r s i t y  of  Colorado Law School ,  se rved  a s  l e g a l  c o n s u l t a n t s  t o  
t h e  committee,  P r o f e s s o r  Menard w i t h  r e s p e c t  t o  j u d i c i a l  o rgan i za -  
t i o n  and a d m i n i s t r a t i o n ,  and P r o f e s s o r  S c o t t  w i t h  r e s p e c t  t o  cr iminal '  
law. 

- The L e g i s l a t i v e  Counc i l  Committee on t h e  Admin i s t r a t i on  o f  
J u s t i c e  h e l d  21  mee t ings  between June 1959,  and December 1960. Ten 
of t h e s e  mee t ings  were r e g i o n a l  p u b l i c  h e a r i n g s ,  which were he ld  i n  
Alamosa, Denver,  Durango, Glenwood S p r i n g s ,  Grand J u n c t i o n ,  F o r t  
C o l l i n s ,  F o r t  Morgan, Golden,  La J u n t a ,  and Pueblo. A t  t h e s e  hea r -  
i n g s ,  judges  and o t h e r  c o u r t  o f f i c i a l s ,  l e g i s l a t o r s ,  o t h e r  p u b l i c  
o f f i c i a l s ,  a t t o r n e y s ,  and i n t e r e s t e d  c i t i z e n s  met w i t h  t h e  committee 
t o  d i s c u s s  j u d i c i a l  problems and s o l ~ i t i o n s .  

To p rov ide  b a s i c  d a t a  on c o u r t  o p e r a t i o n s ,  t h e  committee 
d i r e c t e d  a  docke t  a n a l y s i s  of  c a s e s  f i l e d  i n  t h e  supreme c o u r t  and 
i n  a l l  o f , t h e  d i s t r i c t  and coun ty  c o u r t s .  More t h a n  s i x  months were 
needed by t h e  Counc i l  s t a f f  t o  c o l l e c t ,  compi le ,  and e v a l u a t e  t h e  
e x t e n s i v e  c o u r t  d a t a  i n c l u d e d  i n  t h i s  a n a l y s i s .  I n  a d d i t i o n ,  t h e  
committee s t u d i e d  c o u r t  o r g a n i z a t i o n  and r e l a t e d  s u b j e c t s  i n  o t h e r  
s t a t e s ,  f o c u s i n g  s p e c i a l  a t t e n t i o n  on j u d i c i a l  s t u d i e s  and t h e  
r e s u l t a n t  f i n d i n g s  and recommendations. C o n s i d e r a b l e  s t udy  was 
made of t h e  many recommendations made f o r  change i n  Colorado.  The 
commi t tee ' s  f i n a l  p r o p o s a l  f o r  j u d i c i a l  r e o r g a n i z a t i o n  was t h e  
p roduc t  of  a s e r i e s  of workshop mee t ings  ex t end ing  o v e r  s e v e r a l  
months, a t  which' t h e  committee and t h e  a d v i s o r y  committee p inpo in t ed  
t h e  problems i n  t h e  p r e s e n t  j u d i c i a l  sys tem,  e v a l u a t e d  v a r i o u s  pro-  
p o s a l s  f o r  change,  and fo rmu la t ed  a p l a n  de s igned  t o  improve j u d i c i a l  
a d m i n i s t r a t i o n  on a l l  c o u r t  l e v e l s  and i n  a l l  a r e a s  of t h e  s t a t e  --
urban ,  mounta in ,  and r u r a l .  

J u d i c i a l  r e o r g a n i z a t i o n  was c o n s i d e r e d  by t h e  committee t o  
be i t s  most impor t an t  a ss ignment .  Because of t h e  amount o f  work 
r e q u i r e d  on t h i s  s u b j e c t ,  t h e  committee was unab l e  t o  complete  i t s  
s t u d y  of t h e  c r i m i n a l  code.  A good b e g i n n i n g ' w a s  made on t h i s  
s u b j e c t ,  however, and t h e  commi t tee ' s  p r o g r e s s  on t h e  c r i m i n a l  code 
i s  covered  i n  t h e  l a s t  c h a p t e r  of  t h i s  r e p o r t .  

The committee w i s h e s  t o  e x p r e s s  i t s  deep a p p r e c i a t i o n  t o  t h e  
members of  t h e  a d v i s o r y  commit tee ,  who s p e n t  many days  a t  t h e i r  own 
expense  a t t e n d i n g  t h e  r e g i o n a l  h e a r i n g s  and t h e  workshop s e s s i o n s .  
The a s s i s t a n c e + d v i d e d  by tire a d v i s o r y  committee i n  e x p l o r i n g  t h e  
many j u d i c i a l  problems and p o s s i b l e  s o l u t i o n s  was i n v a l u a b l e .  The 
committee a l s o  w i shes  t o  t hank  a l l  of t h e  judges  and a t t o r n e y s  f o r  
t h e i r  h e l p ,  b o t h  i n d i v i d u a l l y  and t h rough  t h e  v a r i o u s  judges '  
a s s o c i a t i o n s  and b a r  a s s o c i a t i o n  commit tees .  I n  p a r t i c u l a r  t h e  
committee would l i k e  t o  t hank  t h e  j udges  and members o f  t h e i r  s t a f f s  
f o r  t h e i r  c o o p e r a t i o n  and a s s i s t a n c e  i n  making t h e  docke t  a n a l y s i s ,  
and Clyde 0. Martz and James C a r r i g a n ,  t h e  fo rmer  and p r e s e n t  
j u d i c i a l  a d m i n i s t r a t o r s ,  f o r  t h e i r  h e l p .  



The commi t t ee ' s  r e p o r t  i s  l e n g t h y ,  because  of  t h e  many 
f a c e t s  t o  t h e  a d m i n i s t r a t i o n  of j u s t i c e .  The r e p o r t  s e t s  t h e  com- 
m i t t e e ' s  f i n d i n g s  w i t h i n  a  background cover ing :  t h e  s t a t e ' s  
p r e s e n t  j u d i c i a l  0 r g a n i z a t i o n ; ' t h e  h i s t o r y  of  C o l o r a d o ' s  c o u r t s ;  
p r e v i o u s  s t u d i e s  and recommendations;  p r e s e n t  j u d i c i a l  problems; 
j u d i c i a l  o r g a n i z a t i o n ,  a d m i n i s t r a t i o n ,  and s t u d i e s  i n  o t h e r  s t a t e s ;  
a summary of  t h e  r e g i o n a l  h e a r i n g s ;  and t h e  r e s u l t s  and impl ica -  
t i o n s  of  t h e  d o c k e t  a n a l y s i s .  

Ly le  C. Kyle 
D i r e c t o r  

December 1 0 ,  1960 
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COLORADO 'S JUDICIAL ORGANIZATION 
* 

I n t r o d u c t i o n  

C o l o r a d o ' s  j u d i c i a l  s t r u c t u r e  today  i s  ve ry  much t h e  same 
,as i t  was when C;olorado became a s t a t e  i n  1876, d e s p i t e  a s i z a b l e  
popula t , ion  i n c r e a s e ,  accompanied by an  expanding and changing 
economy, and v a s t  t e c h n o l o g i c a l  improvements i n  t r a n s p o r t a t i o n  and 
communicat ions.  With t h e  e x c e p t i o n  of a few and ,  f o r  t h e  most, 
p a r t ,  minor pmendments, t h e  j u d i c i a l  a r t i c l e  of t h e  Colorado 
C o n s t i t u t i o n  h a s  n o t  been a l t e r e d  s i n c e  i t s  a d o p t i o n .  

I n  p a r t ,  t h e r e  h a s  been l i t t l e  change because  t h e  j u d i c i a l  
a r t i c l e  i n  t h e  p a s t  h a s  proven f l e x i b l e  enough t o  accommodate, 
w i t h i n  l i m i t a t i o n s ,  t h e  changes  d e s c r i b e d  above.  For t h i s  r e a s o n ,  
l e g i s l a t i o n  h a s  been  used a s  t h e  p r imary  method of  s o l v i n g  p a r t i c -  
u l a r  j u d i c i a l  problems.  A s  a r e s u l t ,  much of t h e  change i n  j u d i c i a l  
o r g a n i z a t i o n  and a d m i n i s t r a t i o n  h a s  been  e x p e d i e n t  and p iecemea l ,  
and l i t t l e  a t t e n t i o n  h a s  been  g i v e n  t o  long- range  p l a n n i n g  t o  p r o v i d e  
a j u d i c i a l  s t r u c t u r e  t o  meet  t h e  needs  of t h e  s t a t e  50 o r  7 5  y e a r s  
i n  t h e  f u t u r e .  I n  many i n s t a n c e s  t h i s  l e g i s l a t i o n  u n i n t e n t i o n a l l y  
h a s  hampered long- range  s o l u t i o n s  because  b a s i c  c o u r t  o r g a n i z a t i o n a l  
problems have been i g n o r e d ,  a d d i t i o n a l  c o u r t s  have been p r o v i d e d ,  
and  changed and o v e r l a p p i n g  j u r i s d i c t i o n s  have r e s u l t e d  i n  new 
o b s t a c l e s  t o  j u d i c i a l  r e 0 r ~ a n i z a t i o n . 2  

The d i f f i c u l t y  i n  amending t h e  s t a t e  c o n s t i t u t i o n  h a s  a l s o  
been a major  f a c t o r  i n  t h e  i n c r e a s e d  r e l i a n c e  on l e g i s l a t i o n  t o  
c o r r e c t  c o u r t  o r g a n i z a t i o n a l  p rob lems ,  n o t  o n l y  i n  Co lo rado ,  b u t  i n  
o t h e r  s t a t e s  a s  w e l l .  The l e g i s l a t i v e  approach  t o  c o u r t  problems 
was f o l l o w e d  t h r o u g h o u t  t h e  c o u n t r y  i n  t h e  l a s t  two d e c a d e s  of t h e  
1 9 t h  c e n t u r y  and t h e  f i r s t  20  t o  3 0  y e a r s  of  t h e  p r e s e n t  one.  O f t e n  
problems were so  immediate  t h a t  a l e g i s l a t i v e  s o l u t i o n ,  which cou ld  
be  a c h i e v e d  i n  a  s h o r t  p e r i o d  of t i m e ,  was p r e f e r a b l e  t o  t h e  much 
s l o w e r  p r o c e s s  of c o n s t i t u t i o n a l  amendment. A s  long a s  l e g i s l a t i o n  
c o u l d  s o l v e  immediate  c o u r t  problems,  t h e r e  appea red  t o  be 1 t t l e  
need f o r  b a s i c  r e o r g a n i z a t i o n  t h r o u g h  c o n s t i t u t i o n a l  change.  4 

T r a d i t i o n  a l s o  works a g a i n s t  a c c e p t a n c e  of  change i n  
j u d i c i a l  o r g a n i z a t i o n  and p r o c e d u r e s ,  o f t e n  even a g a i n s t  r e c o g n i t i o n  

1. 	 A r t i c l e  V I ,  Co lo rado  C o n s t i t u t i o n .  
2 .  	 P i e c e m e a l ,  e x p e d i e n t  a p p r o a c h e s  t o  j u d i c i a l  problems and t h e i r  


e f f e c t s  a r e  e x p l o r e d  more t h o r o u g h l y  i n  t h e  n e x t  c h a p t e r .  

3 .  	 The j u d i c i a l  a r t i c l e  of most  s t a t e  c o n s t i t u t i o n s  g i v e s  t h e  


l e g i s l a t u r e  r a t h e r  b r o a d  powers i n  add ing  t o  e x i s t i n g  t r i a l  

c o u r t s  o r  i n  c r e a t i n g  new o n e s .  




t h a t  p e r h a p s  change i s  needed. The American l e g a l  sys tem h a s  i t s  
r o o t s  i n  B r i t i s h  common law and j u d i c i a l  o r g a n i z a t i o n .  Through 
t h e  y e a r s  e v o l u t i o n  a t  t i m e s  h a s  been s low,  e s p e c i a l l y  i n  t h e  o l d e r  
s t a t e s  a l o n g  t h e  A t l a n t i c  s e a b o a r d .  Members of bench and b a r  
t r a i n e d  and accustomed t o  working w i t h i n  a p a r t i c u l a r  o r g a n i z a t i o n a l  
and p r o c e d u r a l  p a t t e r n  o f t e n  a r e  s low t o  d e s i r e  b a s i c  change u n t i l  
i n e f f i c i e n c y ,  c a s e  back log ,  and r e l a t e d  problems become s o  s e r i o u s  
t h a t  no l e s s  d r a s t i c  remedy a p p e a r s  a d e q u a t e .  

Even when a p r o p o s a l  f o r  t h e  b a s i c  o v e r h a u l  of j u d i c i a l  
a d m i n i s t r a t i o n  h a s  g a i n e d  t h e  a c c e p t a n c e  of  a  m a j o r i t y  o f  a t t o r n e y s  
and j u d g e s ,  it w i l l  n o t  be s u c c e s s f u l  u n l e s s  c i t i z e n s  i n  g e n e r a l  s e e  
t h e  need and f e e l  t h e  p l a n  i s  sound.  I n  e v e r y  s t a t e  where j u d i c i a l  
r e o r g a n i z a t i o n  h a s  been s u c c e s s f u l ,  i t  h a s  r e s u l t e d  from t h e  con-
c e r t e d  a c t i v i t y  of in fo rmed  c i v i c  g r o u p s  and o r g a n i z a t i o n s .  
U n f o r t u n a t e l y  ( f rom t h e  s t a n d p o i n t  o f ,  j u d i c i a l  improvement) ,  t h e  
a v e r a g e  c i t i z e n  h a s  l i t t l e  c o n t a c t  w i t h  t h e  day-to-day o p e r a t i o n  of 
t h e  c o u r t  sys tem.  Consequen t ly ,  it i s  d i f f i c u l t  f o r  him t o  r e c o g n i z e  
t h e  need f o r  change ,  e x c e p t  w i t h  r e s p e c t  t o  j u s t i c e  c o u r t s ,  where 
o v e r  90 p e r  c e n t  of t h e  c i t i z e n s  who have  any c o n t a c t  w i t h  t h e  
c o u r t s  have  t h e i r  o n l y  e x p e r i e n c e s .  

A c e r t a i n  amount of f l e x i b i l i t y  i n  t h e  j u d i c i a l  a r t i c l e ,  t h e  
d i f f i c u l t y  of  e f f e c t i n g  c o n s t i t u t i o n a l  change ,  s h o r t  r u n  and p i e c e -  

. 	meal  improvements t h r o u g h  l e g i s l a t i o n ,  t r a d i t i o n ,  l a c k  of p u b l i c  
u n d e r s t a n d i n g ,  r e s i s t a n c e  t o  change ,  and g e n e r a l  a p a t h y  have  a l l  
h e l p e d  t o  p r e v e n t  any b a s i c  change i n  C o l o r a d o l s  c o u r t  s t r u c t u r e  
s i n c e  1876.  To t h i s  l i s t  s h o u l d  be added d i s a g r e e m e n t  among propo- 
n e n t s  of  d i f f e r e n t  p l a n s  of j u d i c i a l  r e o r g a n i z a t i o n  and t h e  
d i f f i c u l t y  i n  d e v e l o p i n g  a p l a n  of  j u d i c i a l  r e o r g a n i z a t i o n  which 
would meet urban and r u r a l  needs  i n  a s t a t e  a s  wide ly  d i v e r s i f i e d  
a s  Colorado.  

The need f o r  j u d i c i a l  r e o r g a n i z a t i o n  s h o u l d  be de te rmined  
by an  e v a l u a t i o n  o f  t h e  e f f e c t i v e n e s s  of  t h e  p r e s e n t  j u d i c i a l  
sys tem a n d - i t s  a b i l i t y  t o  meet  t h e  demands of  p o p u l a t i o n  growth  and 
economic e x p a n s i o n  i n  t h e  f u t u r e  w i t h o u t  c o n s t i t u t i o n a l  change .  
T h i s  a n a l y s i s  i n c l u d e s :  a n  i n v e n t o r y  of  t h e  p r e s e n t  c o u r t  sys tem,  
a n  e v a l u a t i o n  of o r g a n i z a t i o n a l ,  p r o c e d u r a l ,  and p e r s o n n e l  impediments 
t o  t h e  j u s t  and speedy d i s p o s i t i o n  o f  c a s e s ,  an  e x a m i n a t i o n  of  changes  
made s i n c e  1876 and t h e i r  e f f e c t ,  and a p i n p o i n t i n g  of p a r t i c u l a r  
problem a r e a s .  

The P r e s e n t  Colorado C o u r t  System 

C o l o r a d o ' s  c o u r t  sys tem c o n s i s t s  of f o u r  l e v e l s  of  c o u r t s :  
supreme c o u r t ,  d i s t r i c t  c o u r t s ,  coun ty  c o u r t s ,  and j u s t i c e  o f  t h e  
peace  and m u n i c i p a l  c o u r t s .  The f i r s t  t h r e e  a r e  c o n s t i t u t i o n a l  
c o u r t s  and t h e i r  j u r i s d i c t i o n  i s  d e f i n e d  i n  t h e  j u d i c i a l  a r t i c l e .  
The j u s t i c e  o f  t h e  peace  c o u r t s  a r e  r e f e r r e d  t o  i n  t h e  j u d i c i a l  
a r t i c l e  and t h e  j u s t i c e  o f  t h e  peace  and c o n s t a b l e  a r e  c o n s t i t u t i o n a l  



o f f i c e s  by v i r t u e  of a n o t h e r  a r t i c l e  of t h e  Colorado ~ o n s t i t u t i o n ; ~  
b u t  j u s t i c e  of  t h e  peace  c o u r t s  a r e  n o t  c o n s t i t u t i o n a l  i n  t h e  same 
s e n s e  a s  t h e  supreme,  d i s t r i c t ,  and coun ty  c o u r t s .  J u s t i c e  c o u r t  
j u r i s d i c t i o n  i s  n o t  d e f i n e d  i n  . the c o n s t i t u t i o n ;  r a t h e r ,  c e r t a i n  
l i m i t a t i o n s  a r e  p l a c e d  w i t h i n  which t h e  G e n e r a l  Assembly may 
choose  t o  c o n f e r  j u r i s d i c l i o n . 5  

The j u s t i c e  of t h e  p e a c e ,  t h e r e f o r e ,  h a s  no c o n s t i t u t i o n a l  
g u a r a n t e e  of  j u r i s d i c t i o n  and t h e  G e n e r a l  Assembly, i f  i t  wished,  
c o u l d  s t r i p  him of  a l l  j u d i c i a l  a u t h o r i t y ,  a l t h o u g h  he would s t i l l  
'remain a  c o n s t i t u t i o n a l  o f f i c e r .  

Munic ipa l  cour  s i n  home r u l e  c i t i e s  a l s o  d e r i v e  t h e i r  s t a t u s  
from t h e  c o n s t i t u t i o n , &  w h i l e  m u n i c i p a l  c o u r t s  i n  g e n e r a l  law c i t i e s  
and towns a r e  p r o v i d e d  f o r  by s t a t u t e .  

Colorado a l s o  h a s  two o t h e r  c o u r t s  which a r e  on t h e  same 
j u d i c i a l  l e v e l  a s  coun ty  c o u r t s .  The Denver S u p e r i o r  Cour t  was 
e s t a b l i s h e d  by s t a t u t e  p u r s u a n t  t o  t h e  a u t h o r i t y  c o n f e r r e d  upon t h e  
G e n e r a l  Assembly by t h e  j u d i c i a l  a r t i c l e  t c r e a t e  c o u r t s  o t h e r  t h a n  
t h o s e  enumera ted  a s  c o n s t i t u t i o n a l  c o u r t s . ?  The Denver J u v e n i l e  
C o u r t  was a l s o  e s t a b l i s h e d  by s t a t u t e  p u r s u a n t  t o  t h e  c o n s t i t u t i o n a l  
p r o v i s i o n  p e r m i t t i n g  t h e  G e n e r a l  Assembly t o  c r e a t e  a  s e p a r a t e  c o u r t  
i n  c o u n t i e s  and c i t i e s  and c o u n t i e s  o v e r  100,000 p o p u l a t i o n ,  w i t h  
e x c l u s i v e  o r i g i n a l  j u r i s d i c t i o n  i n  c a s e s  i n v o l v i n g  minors  and pe r sons  
whose o f f e n s e s  c o n c e r n  m i n o r s . 8  An o u t l i n e  of t h e  s t a t e  j u d i c i a l  
sys tem i s  shown i n  F i g u r e  1. 

S ~ ~ p r e m eC o u r t  

The supreme c o u r t  c o n s i s t s  of s e v e n  j u s t i c e s  e l e c t e d  a t  

l a r g e  f o r  t e n - y e a r  s t a g g e r e d  t e r m s .  I t  h a s  o r i g i n a l  j u r i s d i c t i o n  t o  

i s s u e  r e m e d i a l  w r i t s  and answer i n t e r r o g a t o r i e s  from t h e  governor  

and e i t h e r  house of  t h e  G e n e r a l  Assembly. I t  h a s  a p p e l l a t e  j u r i s -  


4 .  	 A r t i c l e  X I V ,  S e c t i o n  11, Colo rado  C o n s t i t u t i o n .  
5. 	 A r t i c l e  V I ,  S e c t i o n  25 ,  Colorado C o n s t i t u t i o n  p r o v i d e s  t h a t  

j u s t i c e s  of t h e  peace  s h a l l  have  s u c h  j u r i s d i c t i o n  a s  may be 
c o n f e r r e d  by law,  b u t  t h e y  s h a l l  n o t  have j u r i s d i c t i o n  of any 
c a s e  w h e r e i n  t h e  v a l u e  of  p r o p e r t y  o r  t h e  amount i n  c o n t r o v e r s y  
e x c e e d s  $300,  n o r  where t h e  b o u n d a r i e s  o r  t i t l e  t o  r e a l  p r o p e r t y  
a r e  i n  q u e s t i o n .  

6. 	 A r t i c l e  X X ,  S e c t i o n  6 ,  Co lo rado  C o n s t i t u t i o n .  The m u n i c i p a l  c o u r t  
o f  t h e  C i t y  and County of  Denver a l s o  h a s  j u s t i c e  of  t h e  peace  
j u r i s d i c t i o n  a s  p r o v i d e d  i n  A r t i c l e  X X ,  S e c t i o n  2: 

7. 	 A r t i c l e  V I ,  S e c t i o n  1, Colo rado  C o n s t i t u t i o n .  
8. 	 I b i d .  



d i c t i o n  t o  review d e c i s i o n s  of a l l  i n f e r i o r  c o u r t s ,  and writs  of 
e r r o r  l i e  from t h e  supreme c o u r t  t o  a l l  county c o u r t  f i n a l  ];dgments.9 
Review of o t h e r  c a s e s  i s  l i m i t e d  by s t a t u t e  and c o u r t  r u l e .  

A supreme c o u r t  c and ida t e  m u s t  be l ea rned  i n  t h e  law, a 
c i t i z e n  of t h e  United S l a t e s  r e s i d i n g  i n  Colorado,  and m u s t  be a t  
l e a s t  30 y e a r s  of age.  Supreme Court  j u s t i c e s  r e c e i v e  an annual  
s a l a r y  of $15,000, and t h e  c h i e f  j u s t i c e  r e c e i v e s  an a d d i t i o n a l  $500. 
The j u s t i c e  not  ho ld ing  o f f i c e  by appointment o r  e l e c t i o n  t o  f i l l  a  
vacancy and who has  t h e  s h o r t e s t  p e r i o d  y e t  iq s e r v e  on t h e  c o u r t  
i s  des igna t ed  a s  ch i e f  j u s t i c e  f o r  one yea r .  The ch i e f  j u s t i c e  
pres idGs a t  a l l  s e s s i o n s  of t h e  c o u r t  when i t  meets en b a n q a n d  
d i r e c t s  t h e  work of t h e  c o u r t  i n  g e n e r a l .  

The supreme c o u r t  i s  a u t h o r i z e d  t o  s i t  i n  two o r  more d e p a r t -
ments ( o r  d i v i s i o n s )  a s  t h e  c o u r t  may de te rmine ,  excep t  t h a t  c a s e s  
i nvo lv ing  t h e  c o n s t r u c t i o n  of t h e  United S t a t e s  o r  Colorado 
C o n s t i t u t i o n s  s h a l l  be dec ided  by t h e  c o u r t  en banc. When t h e  c o u r t  
s i t s  i n  depar tments ,  each depar tment  has  t h e  f u l l  power and a u t h o r i t y  
of t h e  c o u r t  a u t h o r i z e d  i n  t h e  j u d i c i a l  a r t i c l e  s u b j e c t  t o  c o u r t  
r u l e s ,  excep t  t h a t  no d e c i s i o n  of any depar tment  s h a l l  become t h e  
judgment of t h e  c o u r t  u n l e s s  concurred i n  by a t  l e a s t  t h r e e  judges.13 

The supreme c o u r t  a l s o  has  g e n e r a l  supe r in t end ing  c o n t r o l  
over  a l l  i n f e r i o r  c o u r t s ,  and f o r  t h i s  purpose t h e  s t a t e  i s  d iv ided  
i n t o  s i x  j u d i c i a l  depar tments ,  ach headed by one of t h e  j u s t i c e s  
appoin ted  by t h e  ch i e f  j u s t i c e .  f 4  The O f f i c e  of J u d i c i a l  Adminis t ra to r  
i s  provided by s t a t u t e  and t h e  a d m i n i s t r a t o r  i s  appoin ted  by t h e  
supreme c o u r t  and performs c e r t a i n  s t a t u t o r y  f u n c t i o n s  and o t h e r  
d u t i e s  a s s igned  him by t h e  supreme c o u r t  t o  a s s i s t  it  i n  i t s  admin-
i s t r a t i o n  of t h e  s t a t e  j u d i c i a l  ~ ~ s t e m . 1 5  

D i s t r i c t  Cour t s  

T h e - d i s t r i c t  c o u r t  i s  Colorado 's  major t r i a l  c o u r t  of g e n e r a l  
j u r i s d i c t i o n .  A t  p r e s e n t  t h e r e  a r e  18 j u d i c i a l  d i s t r i c t s ,  of which 

9.  A r t i c l e  V I ,  S e c t i o n s  2 ,  3, 4 ,  5, 6,  7 ,  and 23. 
10.  	 37-2-33, Colorado Revised S t a t u t e s ,  1953 l imi ts  review of o t h e r  

c a s e s  t o  a w r i t  of e r r o r  procedure  and such review i s  l i m i t e d  
by c o u r t  r u l e  t o  f i n a l  judgments, c e r t a i n  c o n d i t i o n a l  water  
d e c r e e s ,  o r d e r s  g r a n t i n g  o r  denying temporary i n j u n c t i o n s  and 
o r d e r s  appo in t ing  o r  denying t h e  appointment of r e c e i v e r s .  

11. 	 A r t i c l e  V I ,  S e c t i o n  10 ,  Colorado C o n s t i t u t i o n .  
12. 	 A r t i c l e  V I ,  S e c t i o n  8,  Colarado C o n s t i t u t i o n .  
13. 	 A r t i c l e  V I ,  S e c t i o n  5,  Colorado C o n s t i t u t i o n .  
14. 	 A r t i c l e  V I ,  S e c t i o n  2 ,  Colorado C o n s t i t u t i o n  and Chapter  37 ,  

A r t i c l e  10,  Colorado Revised S t a t u t e s , l 9 5 3 ,  a s  amended by 
Chapter  93 S e s s i o n  Laws of Colorado, l959.  

15. 	 32-10-1 (2). Colorado Revised S t a t u t e s ,  1953, a s  amended by 
Chapter  93,  S e s s i o n  ~ a w s  of Colorado, l959.  



F i g u r e  1 

THE JUDICIAL SYSTEM OF COLORAW 

SUPREME COUHT 
Seven J u s t i c e s  

1. 	 L i m i t e d  o r i g i n a l  j u r i s d i c t i o n  
2. 	 A p p e l l a t e  j u r i s d i c t i o n  
3 .  	 S u p e r v i s o r y  c o n t r o l  of  o t h e r  c o u r t s ,  

T r i a l  d e  novo f rom coun ty  and 

.. 6 


JUVENILE COURT 
OF DENVER 0 6 3  Judges  OF DENVER 

'1. 	 O r i g i n a l  c i v i l  0 1. O r i g i n a l  p r o b a t e  J u v e n i l e  j u r i s -  
j u r i s d i c t i o n  t o  0 j u r i s d i c t i o n  d i c t i o n  i n  
52,000 c o n c u r r e n t  0 2 .  O r i g i n a l  c i v i l  Denver 
w i t h  c o u n t y  c o u r t  0 j u r i s d i c t i o n  t o  

2 .  	 R e t r i a l  of  0 52,000 c o n c u r r e n t  
i n f e r i o r  c o u r t  0 w i t h  d i s t r i c t  
c a s e s  .O c o u r t  

\ ' 0 3 .  R e t r i a l  of J . P .  

\ 0 and  munic i p a  1
' 0 c o u r t  c a s e s  e x c e p t  


i n  Denver 
%,
L 

0
0 4. J u v e n i l e  j u r i s d i c t i o n  


I'J e x c e p t  i n  Denver 

5 .  Misdemeanors 

/0 	 ' \ 
0 ' 

\
/ \ 

0 / \ 	 \ 
0 / ' ' 

/ \ 
\ 

0 	 \ \ 

JUSTKT Ob ~m-
Approximate ly  250 J.P.'s 

, C i v i l  m a t t e r s  t o  $300 con  o f f e n s e  l o c a l  i n  n a t u r e ,  
c u r r e n t  w i t h  coun ty  c o u r t  e x c e p t  f o r  Denver Mun ic ipa l  

, Misdemeanors C o u r t  which h a s  j u s t i c e  o f  
F o r c i b l e  e n t r y  c o n c u r r e n t  

w i t h  c o u n t y  c o u r t  


, P r e l i m i n a r y  h e a r i n g s  i n  

f e l o n y  c a s e s  


a .  	 A d d i t i o n a l  j udges  e l e c t e d  i n  November 1960 i n  1 7 t h  and 1 8 t h  
j u d i c i a l  d i s t r i c t s ,  w i l l  assume o f f i c e  i n  J a n u a r y  1961,  r a i s i n g  
t o t a l  t o  41. -w r i t  o f  e r r o r  --- t r i a l  & nova 

000 t r a n s f e r s  



f o u r  a r e  one-county d i s t r i c t s .  The boundar ies  of t h e  18 j u d i c i a l  
d i s t r i c t s  a r e  shown i n  F igure  2. The d i s t r i c t  c o u r t  has  o r i g i n a l  
j u r i s d i c t i o n  i n  a l l  c i v i l  and c r i m i n a l  m a t t e r s  w i th  t h e  excep t ion  
of p roba t e  m a t t e r s  and j u v e n i l e  ca se s .16  Cases may be brought 
from t h e  county c o u r t  on appea l  o r  t r a n s f e r r e d  from county and 
j u s t i c e  of t h e  peace c o u r t s  f o r  l a c k  of j u r i s d i c t i o n  i n  t h e s e  
lower c o u r t s ,  b u t  no appea l s  may be taken  t o  t h e  d i s t r i c t  c o u r t  
from any judgment i n  a  county c o u r t  i n  c a s e s  p rev ious ly  appealed 
from a  j u s t i c e  o r  munic ipa l  c o u r t .  Cases appealed from county c o u r t  
a r e  r e t r i e d  ( t r i a l  de novo).  The d i s t r i c t  c o u r t  a l s o  has  a p p e l l a t e  
j u r i s d i c t i o n  t o  r e v s w  f i n d i n g s  and conc lus ions  of a d m i n i s t r a t i v e  
agenc i e s  and c e r t i o r a r i  powers t o  review c a s e s  of any i n f e r i o r  
t r i b u n a l .  

D i s t r i c t  judges a r e  e l e c t e d  f o r  s i x -yea r  terms and a r e  
r e q u i r e d  t o  be l e a r n e d  i n  t h e  law, a t  l e a s t  30 y e a r s  of age ,  
c i t i z e n s  of t h e  United S t a t e s ,  Colorado r e s i d e n t s  f o r  a t  l e a s t  two 
y e a r s  preceding e l e c t i o n ,  and e l e c t o r s  w i t h i n  t h e i r  j u d i c i a l  
d i s t r i c t s . 1 7  A l l  d i s t r i c t  judges a r e  e l e c t e d  a t  t h e  same t ime ,  
even i n  mul t i - judge  d i s t r i c t s .  A s  of January 1961, t h e r e  w i l l  be 
4 1  d i s t r i c t  judges ,  w i th  t h e  2nd J u d i c i a l  D i s t r i c t  ( ~ e n v e r )  having 
t h e  l a r g e s t  number: 10. I n  mul t i -county  d i s t r i c t s ,  t h e  judges r i d e  
c i r c u i t ,  ho ld ing  c o u r t  i n  t h e  v a r i o u s  c o u n t i e s  a t  c e r t a i n  s p e c i f i e d  
t imes ,  a s  provided f o r  by t h e  j u d i c i a l  a r t i c l e  and by s t a  u t e  and 
determined by t h e  e x t e n t  and p r e s s  of j u d i c i a l  bus ines s .  le D i s t r i c t  
judges r e c e i v e  an annua l  s a l a r y  of $12,000 from t h e  s t a t e .  S a l a r i e s  
of n o n - j u d i c i a l  pe rsonne l  and o t h e r  c o u r t  expenses a r e  borne by $he 
county o r  c o u n t i e s  composing each j u d i c i a l  d i s t r i c t .  On invitation 
o r  assignment d i s t r i c t  judges may s i t  f o r  o t h e r  d i s t r i c t  judges both  
w i t h i n  and o u t s i d e  t&i r  d i s t r i c t s  o r  p r e s i d e  i n  county ,  s u p e r i o r ,  
and j u v e n i l e  c o u r t s .  Upon r e q u e s t  of t h e  supreme c o u r t ,  d i s t r i c t  
judges may s i t  w i th  t h a t  body and a s s i s t  it i n  op in ion  
County, s u p e r i o r ,  and j u v e n i l e  c o u r t  judges who q f e  lawyers may a l s o  
s i t  a s  d i s t r i c t  judges a s  r eques t ed  o r  a s s igned .  

The General  Assembly has  t h e  a u t h o r i t y  t o  change t h e  
boundar ies  of j u d i c i a l  d i s t r i c t s  and t o  i n c r e a s e  o r  dec rease  e i t h e r  
t h e  number of j u d i c i a l  d i s t r i c t s  o r  t h e  number of d i s t r i c t  judges ,  
excep t  t h a t  no such change can r e s u l t  i n  t h e  removal f any d i s t r i c t  
judge from o f f i c e  be fo re  t h e  e x p i r a t i o n  of h i s  term. 29 

16.  	 A r t i c l e  V I ,  S e c t i o n  11, Colorado C o n s t i t u t i o n i  
17.  	 A r t i c l e  V I ,  S e c t i o n  16 ,  Colorado C o n s t i t u t i o n .  
18. 	 A r t i c l e  V I ,  S e c t i o n  17 ,  Colorado C o n s t i t u t i o n ,  and Chapter  37,  

A r t i c l e  3 ,  Colorado Revised S t a t u t e s . 1 9 5 3 ,  a s  amended. 
19.  	 37-4-11 through 15 ,  37-5-14 through 16 ,  37-9-20 through 22, and 

37-11-11, Colorado Revised S t a t u t e s . 1 9 5 3 ,  a s  amended by Chapter 
40 ,  Ses s ion  Laws of Colorado,  1960. 

20. 	 Chapter  38,  S e s s i o n  Laws of Colorado,  1960. 
21. 	 Chapter  40, S e s s i o n  Laws of Colorado,  1960. 
22. 	 A r t i c l e  V I ,  S e c t i o n  14 ,  Colorado C o n s t i t u t i o n .  



JUDICIAL DISTRICTS OF COLORADO 




County C o u r t  

The county  c o u r t  i s  a c o n s t i t u t i o n a l  t r i a l  c o u r t  of  more 
l i m i t e d  j u r i s d i c t i o n  t h a n  t h e  d i s t r i c t  c o u r t .  With t h e  e x c e p t i o n  of  
p r o b a t e ,  m e n t a l  h e a l t h ,  and j u v e n i l e  b a s e s  and a p p e a l s  f rom j u s t i c e  
of  t h e  peace  and m u n i c i p a l  c o u r t s ,  i t s  j u r i s d i c t i o n  is c o n c u r r e n t  
w i t h  t h e  d i s t r i c t  c o u r t .  T h i s  c o n c u r r e n t  j u r i s d i c t i o n  i s  l i m i t e d  
t o  misd meanors and t o  c i v i l  c a s e s  i n v o l v i n g  c l a i m s  of l e s s  t h a n  
$2,000.53 Cases  a p p e a l e d  from j u s t i c e  of  t h e  peace  and m u n i c i p a l  
c o u r t s  a r e  r e t r i e d  ( i n  coun ty  c o u r t ) .  Appea l s  f rom t h e  coun ty  c o u r t  
l i e  te t h e  supreme c o u r t  by w r i t  o f  e r r o r  o r  t o  t h e  d i s t r i c t  c o u r t  
w i t h  c e r t a i n  e x c e p t i o n s  a s  a l r e a d y  i n d i c a t e d .  

Each coun ty  h a s  a coun ty  c o u r t  and i s  l i m i t e d  t o  one coun ty  
judge .  County j u d g e s  a r e  e l e c t e d  e v e r y  f o u r  y e a r s  and  t h e i r  s a l a r i e s  
and  o t h e r  c o u r t  e x p e n s e s  a r e  bo rne  by t h e  c o u n t i e s ,  S a l a r i e s  of 
coun ty  judges  a r e  s e t  by s t a t u t e  a c c o r d i n g  t o  coun ty  c l a s s i f i c a t i o n  
and c u r r e n t l y  r angg  from $734 insda dale and  M i n e r a l  c o u n t i e s )  t o  
$12,500 (Denver ) .  The j u d i c i a l  a r t i c l e  d o e s  n o t  r e q u i r e  county  
judges  t o  be l a w y e r s ,  b u t  t h e r e  i s  s u c h  a s t a t u 2 g r y  r e q u i r e m e n t  f o r  
coun ty  judges  i n  C l a s s  I and C l a s s  I1 c o u n t i e s .  P r i o r  t o  t h e  1960 
g e n e r a l  e l e c t i o n ,  o n l y  e i g h t  of  t h e  51 coun ty  j u d g e s  i n  C l a s s  I11 
t h r o u g h  V I  c o u n t i e s  were a t t o r n e y s .  Many of  t h e  judges  i n  t h e  
s m a l l e r  c o u n t i e s  a l s o  s e r v e  a s  t h e i r  own c o u r t  c l e r k s  and a  few 
s e r v e  i n  a  s i m i l a r  c a p a c i t y  f o r  t h e  d i s t r i c t  c o u r t ,  Except  i n  C l a s s  
I and I1 c o u n t i e s ,  coun ty  j u d g e s  who a r e  a t t o r n e y s  a r e  n o t  r e s t r i c t e d  
from t h e  p r a c t i c e  o f  law. 

Denver J u v e n i l e  C o u r t  

The Denver J u v e n i l e  C o u r t  h a s  been  i n  e x i s t e n c e  s i n c e  1903,  
when it  was c r e a t e d  by s t a t u t e ,  presumably  under  t h e  a u t h o r i t y  
g i v e n  t h e  G e n e r a l  Assembly by t h e  j u d i c i a l  a r t i c l e  t o  e s t a b l i s h  
o t h e r  c o u r t s  i n  a d d i t i o n  t o  t h o s e  s p e c i f i e d .  Through a 1907 amend- 
ment t o  t h e  j u d i c i a l  a r t i c l e ,  t h e  G e n e r a l  Assembly was g i v e n  t h e  
a u t h o r i t y  t o  c r e a t e  s e p a r a t e  c o u r t s  w i t h  e x c l u s i v e  o r i g i n a l  j u r i s -  
d i c t i o n  ' n  c a s e s  i n v o l v i n g  minors  and  p e r s o n s  whose o f f e n s e s  c o n c e r n  
minors .  2k I n c l u d e d  w i t h i n  t h e  j u v e n i l e  c o u r t 1s j u r i s d i c t i o n  a r e  
s u c h  m a t t e r s  a s  j u v e n i l e  d e l i n q u e n c y ,  dependency and n e g l e c t ,  
r e l i n q u i s h m e n t ,  a d o p t i o n ,  g u a r d i a n s h i p ,  c o n t r i b u t i n g  t o  d e l i n q u e n c y ,  

23 .  	 A r t i c l e  V I ,  S e c t i o n  2 3 ,  Co lo rado  C o n s t i t u t i o n .  
24. 	 56-2-3 ,Colorado Hev i sed  S t a t u t e s , 1 9 5 3 ,  a s  amended by C h a p t e r  4 4 ,  

S e c t i o n  4 ,  S e s s i o n  Laws of  Colorado,  1958,  and 36-2-18, Colorado 
Rev i sed  S t a t u t e s , 1 9 5 3 ,  a s  amended by C h a p t e r  4 0 ,  S e c t i o n  11, 
S e s s i o n  Laws of C o l o r a d o ,  1960. 

25.  	 37-5-22, Co lo rado  R e v i s e d  S t a t u t e s ,  1953,  a s  amended. Denver i s  
t h e  o n l y  C l a s s  I c o u n t y .  The 11 C l a s s  11 c o w h t i e s  i n c l u d e :  
Adams, Arapahoe ,  B o u l d e r ,  E l  Paso ,  J e f f e r s o n ,  La r imer ,  L ~ s  
Animas, Mesa, O t e r o ,  Pueb lo ,  and Weld. 

26. 	 A r t i c l e  V I ,  S e c t i o n  1, Colo rado  C o n s t i t u t i o n .  



and c o n t r i b u t i n g  t o  dependency. Not a l l  of t h e  j u v e n i l e  c o u r t ' s  

j u r i s d i c t i o n  i s  e x c l u s i v e ,  however. I t  h a s  c o n c u r r e n t  j u r i s d i c t i o n  

w i t h  d i s t r i c t  and county  c o u r t s  i n  c r i m i n a l  c a s e s  i n v o l v i n g  o r  con-

c e r n i n g  p e r s o n s  under 2 1  a i ~ d  i n  annulment  c a s e s  where one of t h e  

p a r t i e s  i s  l e s s  t h a n  21.27 


The j u v e n i l e  c o u r t  h a s  e x c l u s i v e  j u r i s d i c t i o n  i n  de l inquency  

c a s e s ,  b u t  i n  such  c a s e s  i n v o l v i n g  minors  between 16 and 18, i f  t h e  

a l l e g e d  o f f e n s e  a l s o  c o n s t i t u t e s  a  f e l o n y ,  an  a c t i o n  may be brought  

i n  d i s t r i c t  c o u r t  r a t h e r  t h a n  j u v e n i l e  c o u r t .  I n  t h e s e  c a s e s  t h e  


, d i s t r i c t  a t t o r n e y  d e t e r m i n e s  whether  t o  f i l e  a p e t i t i o n  o f  de l inquency 
i n  juv  n i l e  c o u r t  o r  an  i n f o r m a t i o n  on a f e l o n y  cha rge  i n  d i s t r i c t  
c o u r t . q8 The j u v e n i l e  c o u r t  i s  e x c l u d e d  from j u r i s d i c t i o n  of 
t r a f f i c  o f f e n s e s ,  and game and f i s h  v i o l a t i o n s  by minors .  29 There 
have been s e v e r a l  supreme c o u r t  c a s e s  which have i n v o l v e d  an 
i n t e r p r e t a t i o n  o f  t h e  c o n c u r r e n t  c r i m i n a l  j u r i s d i c t i o n  of t h e  j u v e n i l e  
c o u r t ,  p a r t i c u l a r l y  w i t h  r e f e r e n c e  t o  a d u l t s  i n v o l v e d  i n  o f f e n s e s  
a g a i n s t  minors .  There  have a l s o  been a number of supreme c o u r t  
d e c i s i o n s  concerned w i t h  t h e  r e l a t i o n s h i p  between t h e  cus tody  j u r i s -  
d i c t i o n  of t h e  d i s t r i c t  c o u r t  and t h e  dependency j u r i s d i c t i o n  of  t h e  
coun ty  c o u r t .  Appeals  from j u v e n i l e  c o u r t  may be t a k e n  t o  t h e  
d i s t r i c t  o r  supreme c o u r t  i n  t h e  same manner a s  from county  c o u r t .  

P r i o r  t o  1960,  Denver was t h e  o n l y  c i t y  and county  o r  county  
which met t h e  p o p u l a t i o n  r e q u i r e m e n t  of  100,000 f o r  t h e  c r e a t i o n  
of  a  s e p a r a t e  j u v e n i l e  c o u r t  a s  p r o v i d e d  by s t a t u t e  p u r s u a n t  t o  
t h e  j u d i c i a l  a r t i c l e . 3 0  P r e l i m i n a r y  1960 census  f i g u r e s  i n d i c a t e  
t h a t  f i v e  c o u n t i e s ,  Adams, Arapahoe,  E l  Paso ,  J e f f e r s o n ,  and Pueb lo ,  
now exceed 100,000 p o p u l a t i o n ;  however,  d u r i n g  t h e  1960 l e g i s l a t i v e  
s e s s i o n ,  t h e  G e n e r a l  Assembly r a i s e d  t h e  p o p u l a t i o n  l i m i t  from 
100,000 t o  250,000,  f o r  a number o f  r e a s o n s  which w i l l  be d i s c u s s e d  
l a t e r  i n  t h i s  r e p o r t . 3 1  A s  a r e s u l t  of  t h i s  l e g i s l a t i o n ,  Denver 
r emains  t h e  o n l y  c i t y  o r  county  which can meet t h e  p o p u l a t i o n  
r e q u i r e m e n t  f o r  a  s e p a r a t e  j u v e n i l e  c o u r t .  I n  t h e  o t h e r  6 2  c o u n t i e s ,  
j u v e n i l e  m a t t e r s  a r e  h e a r d  i n  t h e  county  c o u r t .  

The j u v e n i l e  c o u r t  i n  Denver i s  f i n a n c e d  e n t i r e l y  by t h e  

c i t y  and coun ty .  The c o u r t  has  o n l y  one judge ,  who must have t h e  


27. 	 37-9-2 ( I ) ,Colorado Rev i sed  S t a t u t e s ,  1953. 
28. 	 The same r e l a t i o n s h i p  e x i s t s  i n  o t h e r  c o u n t i e s  between t h e  


d i s t r i c t  c o u r t  and t h e  county  c o u r t s ,  which a l s o  s i t  a s  

j u v e n i l e  c o u r t s .  


29.  	 22-8-15,Colorado Rev i sed  S t a t u t e s ,  1953 a s  amended by Chapter  74 ,  
S e s s i o n  Laws of  Co lo rado ,1959 ,  and 22-8-7,Colorado Revised  
S t a t u t e s , l 9 5 3  a s  amended by Chap te r  3 6 ,  S e c t i o n  2 ,  S e s s i o n  Laws 
of Colorado,  1960. 

30. 	 37-9-1,Colorado Revised  S t a t u t e s  of 1953. 
31. 	 37-9-1,Colorado Rev i sed  S t a t u t e s ,  1953,  a s  amended by Chap te r  4 1  

S e s s i o n  Laws of  Colorado, 1960. 



same q u a l i f i c a t i o n s  f o r  o f f i c e  a s  a d i s t r i c t  judge and w h o , a l s o  
r e c e i v e s  t h e  same s a l a r y  a s  a d i s t r i c t  judge .  The j u v e n i l e  judge 
i s  e l e c t e d  f o r  a f o u r - y e a r  t e rm,  and h i s  te rm of  o f f i c e  e x p i r e s  
a t  t h e  same t ime  a s  do t h o s e  of t h e  coun ty  judges .  

Denver S u p e r i o r  C o u r t  

S u p e r i o r  c o u r t s  were a u t h o r i z e d  by s t a t u t e  i n  1 9 5 4 ' i n  
c o u n t i e s  o r  c i t i e s  and c o u n t i e s  of more t h a n  300,000 p o p u l a t i o n .  3 2  
The e x c l u s i v e  j u r i s d i c t i o n  of  t h e  s u p e r i o r  c o u r t  i s  l i m i t e d  t o  
t r i a l s  de novo i n  m a t t e r s  a p p e a l e d  from j u s t i c e s  of  t h e  peace  and 
m u n i c i p a l  c o u r t s ,  It h a s  c o n c u r r e n t  j u r i s d i c t i o n  w i t h  t h e  coun ty  
and d i s t r i c t  c o u r t s  i n  d i v o r c e ,  s e p a r a t e  ma in tenance ,  annulment ,  
and  o t h e r  c i v i l  a c t i o n s  where t h e  amount i n v o l v e d  does  n o t  exceed 
$ 2 , 0 0 0 . ~ ~  Appeals  may be t a k e n  t o  t h e  d i s t r i c t  o r  supreme c o u r t  
i n  t h e  same manner a s  from county  c o u r t s .  The s u p e r i o r  c o u r t  was 
e s t a b l i s h e d  t o  r e l i e v e  some of t h e  burden of  t h e  Denver County 
C o u r t ,  which was f i n d i n g  it  d i f f i c u l t  t o  keep i t s  d o c k e t  c u r r e n t  
o n  t h e  l a r g e  number of  p r o b a t e  and m e n t a l  h e a l t h  m a t t e r s  f i l e d  i n  
t h a t  c o u r t ,  because  of t h e  s u b s t a n t i a l  i n c r e a s e  i n  j u s t i c e  c o u r t  
and  m u n i c i p a l  c o u r t  a p p e a l s .  A t  t h e  t ime  t h i s  l e g i s l a t i o n  was 
c o n s i d e r e d  t h e r e  was no g r e a t  need e x p r e s s e d  f o r  a  s u p e r i o r  c o u r t  
i n  t h e  l a r g e  c o u n t i e s  o t h e r  t h a n  Denver. For  t h i s  r e a s o n  t h e  popu- 
l a t i o n  l i m i t  was s e t  a t  300,000,  which ,  even  a f t e r  t h e  1960 c e n s u s ,  
s t i l l  e x c l u d e s  a l l  o t h e r  c o u n t i e s .  There i s  o n l y  one judge  of t h e  
s u p e r i o r  c o u r t  and  h i s  s a l a r y  and a l l  c o u r t  expenses  a r e  f i n a n c e d  
by t h e  C i t y  and County of  Denver. Q u a l i f i c a t i o n s  f o r  s u p e r i o r  c o u r t  
judge  a r e  s i m i l a r  t o  t h o s e  of d i s t r i c t  j u d g e ,  and he r e c e i v e s  t h e  
same s a l a r y  a s  a d i s t r i c t  judge .  He i s  e l e c t e d  f o r  a f o u r - y e a r  
t e r m  and s t a n d s  f o r  e l e c t i o n  a t  t h e  same t ime  a s  county  judges  and 
t h e  j u v e n i l e  judge .  

J u s t i c e  of  t h e  Peace  C o u r t s  

J u s t i c e  of  t h e  peace  c o u r t s  a r e  t h e  s t a t e  t r i a l  c o u r t s  of  
l e a s t  j u r i s d i c t i o n ,  These c o u r t s  a r e  c r e a t e d  by t h e  c o n s t i t u t i o n  
a s  a r e  t h e  o f f i c e s  of  j u s t i c e  of  t h e  peace  and c o n s t a b l e ,  b u t  t h e  
c o u r t ' s  j u r i s d i c t i o n  i s  l i m i t e d  by t h e  c o n s t i t u t i o n  t o  misdemeanors 
and c i v i l  a c t i o n s  under $300, n o t  i n v o l v i n g  r e a l  p r o p e r t y  d i s p u t e s ,  34 
J u s t i c e s  of t h e  peace  have  county-wide j u r i s d i c t i o n  ( a s  c o n t r a s t e d  
w i t h  coun ty  j u d g e s ,  who a r e  c o n s i d e r e d  s t a t e  o f f i c e r s  w i t h  s t a t e -  
wide  j u r i s d i c t i o n ,  even  though e l e c t e d  and p a i d  by a p a r t i c u l a r  
c o u n t y )  c o n c u r r e n t  w i t h  t h e  c o u n t y  and d i s t r i c t  c o u r t s  w i t h i n  t h e  

32.  	 Chap te r  3 7 ,  A r t i c l e  11, Colorado Rev i sed  S t a t u t e s  of 1953 a s  
amended. 

33 .  	 32-11-2,Colorado R e v i s e d  S t a t u t e s  of 1953 a s  amended, 
34 .  	 A r t i c l e  V I ,  S e c t i o n  2 5 ,  and  A r t i c l e  X I V ,  S e c t i o n  11, Colorado 

C o n s t i t u t i o n .  



l i m i t s  s p e c i f i e d  above.  J u s t i c e s  of t h e  peace  may h o l d  p r e l i m i n a r y  
h e a r i n g s  i n  f e l o n y  c a s e s ,  pe r fo rm m a r r i a g e s ,  a d m i n i s t e r  o a t h s ,  and 
t a k e  acknowledgments .35 

I n  t h e  C i t y  and County of  Denver,  j u s t i c e  c o u r t  j u r i s d i c t i o n  
i s  e x e r c i s e d  by t h e  Denver M u n i c i p a l  C o u r t ,  which h a s  s e p a r a t e  
j u s t i c e  of  t h e  peace  c i v i l  and c r i m i n a l  d i v i s i o n s ,  i n  a d d i t i o n  t o  i t s  
m u n i c i p a l  c r t  d i v i s i o n s ,  f o r  v a r i o u s  c a t e g o r i e s  of  o r d i n a n c e  
v i o l a t i o n s . 88 Appea l s  f rom t h e  j u s t i c e  c o u r t  i n  t h e  C i t y  and County 
o f  Denver l i e  t o  t h e  s u p e r i o r  c o u r t  where t h e y  a r e  t r i e d  --de  novo. 
I n  t h e  o t h e r  6 2  c o u n t i e s  a p p e a l s  l i e  t o  t h e  coun ty  c o u r t  where t h e y  
a r e  a l s o  h e a r d  d e  novo. 

The q u a l i f i c a t i o n s  which a j u s t i c e  of t h e  peace  must  meet  
a r e  r e l a t i v e l y  few,  none of which p e r t a i n  t o  h i s  a p t i t u d e  o r  e x p e r i -
e n c e  f o r  j u d i c i a l  o f f i c e .  He must  be a q u a l i f i e d  e l e c t o r  and must  
r e s i d e  and have  h i s  o f f i c e  i n  t h e  p r e c i n c t  f o r  which he was e l e c t e d .  
Beyond t h e s e  r e q u i r e m e n t s ,  t h e r e  a r e  no s t a n d a r d s  which a  j u s t i c e  
must  meet  t o  q u a l i f y  f o r  t h e  o f f i c e . 3 7  Very few j u s t i c e s  of t h e  
p e a c e  a r e  a t t o r n e y s  o r  have  had any l e g a l  t r a i n i n g .  

Each coun ty  i s  e n t i t l e d  t o  two j u s t i c e s  of  t h e  peace  i n  each  
p r e c i n c t .  The boa rd  of  coun ty  commiss ione r s  h a s  s t a t u t o r y  a u t h o r i t y  
t o  c r e a t e  a d d i t i o n a l  j u s t i c e  p r e c i n c t s  o r  c o n s o l i d a t e  e x i s t i n g  
p r e c i n c t s . 3 8  There  h a s  been  no need i n  r e c e n t  y e a r s  f o r  c r e a t i n g  
a d d i t i o n a l  j u s t i c e  p r e c i n c t s ,  and ,  w h i l e  c o n s o l i d a t i o n  would be 
h e l p f u l  i n  r e d u c i n g  t h e  number of  j u s t i c e s  of  t h e  p e a c e ,  it h a s  been 
accomplishecj  i n  v e r y  few c o u n t i e s  -- n o t a b l y  Huerfano,  J e f f e r s o n ,  and 
Pueb lo .  I n  s e v e r a l  o t h e r  c o u n t i e s  t h e r e  a r e  o f t e n  no c a n d i d a t e s  from 
some j u s t i c e  p r e c i n c t s  and no one w i l l  a c c e p t  appo in tmen t  t o  t h e s e  
p o s i t i o n s ,  w i t h  t h e  r e s u l t  t h a t  t h e  coun ty  may have a s  few j u s t i c e s  
a s  migh t  be accompl i shed  by p r e c i n c t  c o n s o l i d a t i o n ,  

J u s t i c e s  of t h e  peace  a r e  compensated f rom t h e  f e e s  of  t h e i r  
o f f i c e  w i t h i n  c e r t a i n  s t a t u t o r y  l i m i t a t i o n s .  J u s t i c e s  i n  p r e c i n c t s  
o f  more t h a n  100,000 p o p u l a t i o n  may r e t a i n  up t o  $7,500 i n  f e e s .  
Those i n  p r e c i n c t s  between 70 ,000  and 100 ,000  p o p u l a t i o n  may rs $ a i n  
up t o  $5,000 i n  f e e s ,  and  a l l  o t h e r s  have  a  maximum of  $3,600. 

35. 	 For  a f u l l  d i s c u s s i o n  of j u s t i c e- o f  t h e  Deace j u r i s d i c t i o n  and 
d u t i e s  s e e  J u s t i c e  C o u r t s  i n  C o l o r a d o ,  ~ b l o r a d o  L e g i s l a t i v e  
C o u n c i l ,  R e s e a r c h  P u b l i c a t i o n  No. 24 ,  December 1958,  pp, 5-25,  

3 6 ,  	 Denver ' s  a u t h o r i t y  t o  combine j u s t i c e  of  t h e  peace  a n d ' m u n i c i p a l  
j u r i s d i c t i o n  i n  t h e  same c o u r t  i s  d e r i v e d  from a n  amendment t o  
t h e  Denver C i t y  C h a r t e r  p a s s e d  p u r s u a n t  i z . 1  t h e  p r o v i s i o n s  of  
A r t i c l e  XV, S e c t i o n  2 ,  Co lo rado  C o n s t i t u t i o n ,  

3 7 .  	 J u s t i c e  C o u r t s  i n  Colorado,  p. 13, 
38. 	 79-1-1 ,Colorado R e v i s e d  S t a t u t e s , 1 9 5 3 .  
39 .  	 56-2-13, Co lo rado  R e v i s e d  S t a t u t e s ,  a s  amended by C h a p t e r  42, 

S e s s i o n  Laws of  C o l o r a d o , l 9 6 0 .  For  most  c i v i l  c a s e s ,  t h e  J . P .  
r e c e i v e s  a d o c k e t  f e e  o f  $4; c e r t a i n  c i v i l  a c t i o n s  r e q u i r e  a 
d o c k e t  f e e  o f  $5 o r  $6, The d o c k e t  f e e  i s  $4 f o r  t r a f f i c  c a s e s  
and  $5 i n  a l l  o t h e r  c r i m i n a l  c a s e s ,  



Except  i n  l a r g e  c o u n t i e s ,  t h e  j u s t i c e s  of  t h e  peace  have i n s u f f i c i e n t  
b u s i n e s s  t o  r e a c h  t h e  s t a t u t o r y  f e e  maximum. I n  1958 t h e r e  were 
a p p r o x i m a t e l y  275 j u s t i c e s  of t h e  peace  i n  t h e  s t a t e  and t h e r e  may 
be between 250 and 275 a t  t h e  p r e s e n t . 4 0  

.Munic ipa l  C o u r t s  

M u n i c i p a l  c o u r t s  a r e  n o t  s t a t e  c o u r t s ,  a s  t h e i r  j u r i s d i c t i o n  
i s  l i m i t e d  t o  o r d i n a n c e  v i o l a t i o n s ,  which a r e  of l o c a l  conce rn .  
Muniq ipa l  c o u r t s  i n  home r u l e  c i t i e s  d e r i v e  t h e i r  a u t h o r i t y  from 
t h e  Home Rule  Amendment t o  t h e  Co lo rado  ~ o n s t i t u t i o n . 4 1  Munic ipa l  42 
c o u r t s  i n  g e n e r a l  law c i t i e s  and towns a r e  p r o v i d e d  f o r  by s t a t u t e .  
Appea l s  f rom m u n i c i p a l  c o u r t s  a r e  t a k e n  t o  t h e  coun ty  c o u r t  and a r e  
t r i e d  -de  -9novo e x c e p t  i n  t h e  C i t y  and County of  Denver where t h e s e  
a p p e a l s  a r e  t r i e d  --novode  i n  s u p e r i o r  c o u r t .  

The o f f i c e  of m u n i c i p a l  judge  i s  a f u l l - t i m e  p o s i t i o n  o n l y  
i n  Denver and p e r h a p s  a few o t h e r  of  t h e  l a r g e r  c i t i e s  such  a s  
Pueb lo  and Boulder .  I n  most  o f  t h e  l a r g e r  m u n i c i p a l i t i e s  t h e  
m u n i c i p a l  j udge  i s  u s u a l l y  a n  a t t o r n e y .  The c h a r t e r s  of  s e v e r a l  of 
t h e s e  c i t i e s  r e q u i r e  t h a t  t h e  p o s i t i o n  be f i l l e d  by a lawyer .  Usua l ly  
m u n i c i p a l  j udges  a r e  a p p o i n t e d  f o r  a  s p e c i f i e d  t e r m  by t h e  c i t y  
c o u n c i l .  ( I n  Denver t h e s e  a p p o i n t m e n t s  a r e  made by t h e  mayor.)  I n  
s e v e r a l  s m a l l e r  c i t i e s  and t6wns ,  t h e  l o c a l  j u s t i c e  o f  t h e  peace  h a s  
a l s o  been a p p o i n t e d  p o l i c e  m a g i s t r a t e  o r  m u n i c i p a l  judge .  With t h e  
e x c e p t i o n  of  Denver ,  which h a s  1 0  munic i  a 1  j u d g e s  ( f o u r  of whom 
p r e s i d e  o v e r  t h e  j u s t i c e  c o u r t  d i v i s i n n s  7 , no m u n i c i p a l i t y  h a s  
more t h a n  one judge  who s e r v e s  on a f u l l - t i m e  b a s i s ,  a l t h o u g h  some 
c i t i e s  such  a s  Boulder  have a judge  who s e r v e s  on a s t a n d b y  b a s i s  
when t h e  r e g u l a r  judge  i s  n o t  a v a i l a b l e ;  and o t h e r s  ( e . g . ,  Grand 
J u n c t i o n )  may have more t h a n  one p a r t - t i m e  judge .  

The s a l a r i e s  of m u n i c i p a l  j u d g e s  a r e  s e t  by t h e  c i t y  
c o u n c i l  o r  town b o a r d  of t r u s t e e s  and v a r y  a c c o r d i n g  t o  t h e  s i z e  of  
t h e  m u n i c i p a l i t y  and  whe the r  t h e  p o s i t i o n  i s  f u l l  o r  p a r t  t ime .  
The p r a c t i c e  i n  m u n i c i p a l i t i e s  under  2 ,000  p o p u l a t i o n  i s  t o  com-
p e n s a t e  t h e  p o l i c e  m a g i s t r a t e  o r  m u n i c i p a l  j udge  from t h e  f e e s  o f  
h i s  o f f i c e  r a t h e r  t h a n  by a  f i x e d  monthly  o r  a n n u a l  s a l a r y .  

40.  	 I t  i s  v e r y  d i f f i c u l t  even  t o  e s t i m a t e  t h e  number of j u s t i c e s  
of  t h e  peace  w i t h  any a c c u r a c y .  The o n l y  o f f i c i a l  p u b l i s h e d  
l i s t  i n c l u d e s  o n l y  t h o s e  e l e c t e d  a t  t h e  g e n e r a l  e l e c t i o n .  A 
number of t h e s e  d o n ' t  t a k e  o f f i c e ,  and an a d d i t i o n a l  number 
r e s i g n .  I t  i s  d i f f i c u l t  t o  d e t e r m i n e  i f  any of t h e s e  v a c a n c i e s  
a r e  f i l l e d  by t h e  c o u n t y  commiss ione r s  o r  i f  a p p o i n t m e n t s  a r e  
made t o  f i l l  v a c a n c i e s  c a u s e d  by t h e  f a i l u r e  of c a n d i d a t e s  t o  
s t a n d  f o r  e l e c t i o n .  

41. 	 A r t i c l e  XX, S e c t i o n  6, Co lo rado  C o n s t i t u t i o n .  
42.  	 139-63 ,Colorado R e v i s e d  S t a t u t e s ,  1953. 



Munic ipa l  o r d i n a n c e  v i o l a t i o n s  were c o n s i d e r e d  t o  be c i v i l  
i n  n a t u r e  p r i o r  t o  t h e  supreme c o u r t  d e c i s i o n  i n  t h e  M e r r i s  c a s e  
i n  1958,43  even though r a t h e r  s e v e r e  p e n a l t i e s ,  i n c l u d i n g  l a r g e  
f i n e s  and j a i l  s e n t e n c e s ,  a r e  a u t h o r i z e d  i n  c e r t a i n  i n s t a n c e s .  
Consequen t ly ,  a l l e g e d  v i o l a t o r s  d i d  n o t  have t h e  u s u a l  due p r o c e s s  
p r o t e c t i o n s  e x p e c t e d  i n  c r i m i n a l  p r o c e e d i n g s ,  e s p e c i a l l y  t h e  r i g h t  
of  t r i a l  by j u r y .  S i n c e  t h e  M e r r i s  d e c i s i o n ,  t h e s e  c a s e s  a r e  
t r e a t e d  a s  c r i m i n a l  i n  n a t u r e ,  and d e f e n d a n t s  a r e  g i v e n  due p r o c e s s  
i n c l u d i n g  j u r y  t r i a l s  i f  t h e y  s o  d e s i r e .  Home r u l e  c i t i e s  have 
p a s s e d  m u n i c i p a l  j u r y  o r d i n a n c e s  under  t h e i r  c o n s t i t u t i o n a l  and 
c h a r t e r  powers,  and l e g i s l a t i o n  was a d o p t e d  g i v i n g  s t a t u t o r y  c i t i e s  
a n a  towns t h e  a u t h o r i t y  t o  p a s s  j u r y  t r i a l  ordinance^.^^ A f u r t h e r  
consequence of  t h e  M e r r i s  d e c i s i o n  was t h e  l i m i t a t i o n  p l a c e d  on 
m u n i c i p a l  c o u r t  j u r i s d i c t i o n ,  t h r o u g h  t h e  c o u r t ' s  r u l i n g  t h a t  t h e  
power of home r u l e  c i t i e s  t o  l e g i s l a t e  on m a t t e r s  of  l o c a l  conce rn  
i s  l i m i t e d  t o  t h o s e  a r e a s  i n  which t h e  s t a t e  h a s  n o t  e n a c t e d  l e g i s l a t i o n .  

A B r i e f  H i s t o r y  of  C o u r t  O r q a n i z a t i o n  i n  Colorado 

A t  t h e  t ime  Colorado became a s t a t e ,  i t s  p o p u l a t i o n  was o n l y  
194,100,  more t h a n  1.5 m i l l i o n  l e s s  t h a n  t h e  p r e l i m i n a r y  1960 census  
t o t a l  of 1 ,742,029.  There  were o n l y  26 c o u n t i e s ,  and t h e  j u d i c i a l  
a r t i c l e  o r i g i n a l l y  p r o v i d e d  f o r  o n l y  f o u r  j u d i c i a l  d i s t r i c t s ,  which 
spanned t h e  e n t i r e  s t a t e .  A d j u d i c a t i o n  of  w a t e r  r i g h t s  and mining 
c l a i m s  were pr imary  c o n c e r n s ,  s i n c e  mining and c a t t l e  c o n s t i t u t e d  
t h e  main economic a c t i v i t y  i n  t h e  s t a t e .  The t e l e g r a p h  was t h e  o n l y  
means of r a p i d  communication t h r o u g h o u t  t h e  s t a t e  and mounta ins  were 
a v e r y  f o r m i d a b l e  b a r r i e r  between i s o l a t e d ,  s p a r s e l y - p o p u l a t e d  a r e a s .  
Because of t h e s e  c o n d i t i o n s  t h e r e  was a r e a l  need f o r  l o c a l  c o u r t s  
t o  a d m i n i s t e r  j u s t i c e  and s e t t l e  minor d i s p u t e s  q u i c k l y  and c h e a p l y ,  
and j u s t i c e  of t h e  peace  c o u r t s  p l a y e d  a  prominent  j u d i c i a l  r o l e ;  
i n d e e d ,  t h e  j u s t i c e  of t h e  peace  d u r i n g  t h i s  p e r i o d  was e x a c t l y  what 
h i s  t i t l e  i m p l i e d .  B e s i d e s  s e t t l i n g  minor c i v i l  m a t t e r s ,  h i s  major  
f u n c t i o n  was m a i n t a i n i n g  t h e  peace  w i t h  c r i m i n a l  j u r i s d i c t i o n  o v e r  
a s s a u l t s ,  b a t t e r i e s ,  and a f f r a y s .  

Both j u s t i c e s  of t h e  peace  and c i r c u i t  j udges  were o f f i c i a l l y  
p a r t  of t h e  j u d i c i a l  s t r u c t u r e  of Co lo rado  p r i o r  t o  s t a t e h o o d .  A s  
e a r l y  a s  1856,  when Colorado was p a r t  o f  t h e  Kansas T e r r i t o r y ,  d i s -
t r i c t  j udges  r o d e  c i r c ~ i t  by a u t h o r i t y  of t h e  t e r r i t o r i a l  l e g i s l a t u r e .  4 5  
The s h o r t - l i v e d  t e r r i t o r y  of  J e f f e r s o n  p a s s e d  an  a c t  e s t a b l i s h i n g  a  
j u d i c i a l  sys tem f o r  t h e  t e r r i t o r y  i n  1859. i h i s  q c t  p r o v i d e d  f o r  
t h e  f o l l o w i n g  c o u r t s :  supreme c o u r t ,  d i s t r i c t  c o u r t s ,  county  c o u r t s  
(which combined coun ty  commissioners^ f u n c t i o n s  w i t h  p r o b a t e  
j u r i s d i c t i o n ) ,  j u s t i c e  c o u r t s ,  and  m i n e r s 1  c o u r t s .  The l a t t e r  was 
a l o c a l  c o u r t  p r e s i d e d  o v e r  by p a n e l s  o f  m i n e r s ,  w i t h  j u r i s d i c t i o n  
l i m i t e d  t o  d i s p u t e s  of w a t e r  r i g h t s  and mining .  

43 .  	 Canon C i t y  v. M e r r i s ,  137 Colorado 169 ,  323 P. 2d. 614. 
44 .  	 Chap te r  270,  S e s s i o n  Laws of Co lo rado .  1959. 
45. 	 The' Case  f o r  C o u r t s ,  League of  Women v o t e r s  of Co.lorado, 

September ,  1960,, p. 15. 



The government  of t h e  T e r r i t o r y  of  J e f f e r s o n  f a d e d  away on 
t h e  a r r i v a l  of t h e  f i r s t  t e r r i t o r i a l  g o v e r n o r  of  Colorado i n  J u n e  
of 1861. The Organ ic  Act  of  t h e  T e r r i t o r y  of  Co lo rado ,  s i g n e d  i n t o  
law i n  Februa ry  of 1861,  p r o v i d e d  t h a t  t h e  j u d i c i a l  power of t h e  
t e r r i t o r y  s h a l l  be v e s t e d  i n  a s u p r e b e  c o u r t ,  d i s t r i c t  c o u r t s ,  p r o -
b a t e  c o u r t s ,  and j u s t i c e s  of  t h e  peace .  The Organ ic  Ac t  l i m i t e d  
t h e  j u r i s d i c t i o n  of t h e  two i n f e r i o r  c o u r t s  t o  d e b t s  o r  sums of 
1 . 1 ~ ~t h a n  $100 and e x c l u d e d  t h e s e  c o u r t s  fr.om j u r i s d i c t i  n i n  any 
c o n t r o v e r s y  i n v o l v i n g  t h e  t i t l e  and b o u n d a r i e s  of  l a n d .  4g The 
c o u r t  s t r u c t u r e  embodied i n  t h e  O r g a n i c  Ac t  of  1861 was i n c o r p o r a t e d  
w i t h  m i n o r  changes  i n  t h e  j u d i c i a l  a r t i c l e  of t h e  s t a t e  c o n ~ t i t u t i o n . ~ ~  

I n  e s t a b l i s h i n g  a  f o u r - l e v e l  c o u r t  sys t em i n  i t s  j u d i c i a l  
a r t i c l e ,  Colorado was f o l l o w i n g  t h e  p a t t e r n  o f  many of t h e  s t a t e s  
which were a d m i t t e d  t o  s t a t e h o o d  between t h e  t e r m i n a t i o n  of t h e  c i v i l  
war and 1890.48  The f a r  w e s t e r n  s t a t e s ,  however,  which a c h i e v e d  
s t a t e h o o d  a f t e r  C a l i f o r n i a ' s  c o n s t i t u t i o n a l  r e v i s i o n  of 1879,  f o r  t h e  
most p a r t  f o l l o w e d  C a l i f o r n i a ' s  l e a d  i n  e l i m i n a t i n g  t h e  coun ty  o r  
p r o b a t e  c o u r t  l e v e l  and  p l a c i n g  p r o b a t e  j u r i s d i c t i o n  i n  t h e  t r i a l  
c o u r t  of  g e n e r a l  j ~ $ i s d i c t i o n ,  g e n e r a l l y  c a l l e d  e i t h e r  t h e  d i s t r i c t  
o r  s u p e r i o r  c o u r t .  I n  g e n e r a l ,  t h e  s t a t e s  ( i n c l u d i n g  c o l o r a d o )  
which adop ted  o r  m o d i f i e d  j u d i c i a l  a r t i c l e s  a f t e r  t h e  c i v i l  war 
avo ided  many of t h e  j u r i s d i c t i o n a l  problems of t h e  o l d e r  e a s t e r n  
s t a t e s  which ha$ f o l l o w e d  t h e  E n g l i s h  p a t t e r n  of  s e p a r a t e  c o u r t s  of 
law and e q u i t y . 3 0  

Co lo rado  Supreme C o u r t  

! 
I n  1876,  when Co lo rado  became a s t a t e ,  t h e r e  were t h r e e  

supreme c o u r t  j u s t i c e s  -- e a c h  e l e c t e d  f o r  a n i n e - y e a r  t e rm.  The 
b u s i n e s s  of t h e  c o u r t  i n c r e a s e d  s o  r a p i d l y  t h a t  i n  1887,  a supreme 

46. 	 J u s t i c e  C o u r t s  i n  Co lo rado ,  p. 3 .  
47.  	 For  example,  t h e  p r o b a t e  c o u r t  became t h e  coun ty  c o u r t  was g i v e n  

c i v i l  j u r i s d i c t i o n  up t o  $2 ,000,  i n c l u d i n g  p r o p e r t y  m a t t e r s .  
The p r o p e r t y  c o n t r o v e r s y  r e s t r i c t i o n  s t i l l  a p p l i e d  t o  j u s t i c e  
c o u r t s  b u t  t h e i r  c i v i l  j u r i s d i c t i o n  was r a i s e d  t o  $300 a s  p ro -  
v i d e d  by law. 

48. 	 Nebraska,  Oregon, Kansas ,  Nor th  Dakota ,  and Sou th  Dakota a r e  
c i t e d  a s  examples  by Roscoe Pound, O r g a n i z a t i o n  o f  C o u r t s ,  
L i t t l e , B r o w n  and Company, 1940,  i n  C h a p t e r  V ,  llDevelopment of 
J u d i c i a l  O r g a n i z a t i o n  i n  t h e  Newer S t a t e s  A f t e r  t h e  C i v i l  War." 

49 .  	 According  t o  P r o f e s s o r  Pound, op. c i t . ,  some s t a t e s  a l r e a d y  
a d m i t t e d  a l s o  m o d i f i e d  t h e i r  j u d i c i a l  a r t i c l e s  i n  a c c o r d  w i t h  
t h e  C a l i f o r n i a  r e v i s i o n .  Western  s t a t e s  which f o l l o w e d  C a l i f o r n i a  
i n  t h i s  r e s p e c t  i n c l u d e d  A r i z o n a ,  Montana, Utah ,  Washington,  
and  Wyoming, and t h i s  s t e p  had  a l r e a d y  been  t a k e n  by Nevada i n  
1864. 

50.  	 Pound, op. c i t . ,  C h a p t e r  V ,  pp. 161-193. 



c o u r t  commission was c r e a t e d  by l e g i s l a t i v e  enactment .  51 The l e g -  
i s l a t i o n  which e s t a b l i s h e d  t h e  commission a u t h o r i z e d  t h e  governor  
t o  a p p o i n t  t h r e e  commiss ioners  w i t h  s e n a t e  a p p r o v a l .  The commis- 
s i o n e r s  were t o  s e r v e  a f o u r - y e a r  t e rm,  u n l e s s  t h e i r  s e r v i c e s  were 
no l o n g e r  needed p r i o r  t o  t h e  e x p i r a t i o n  of  t h e i r  t e rms .  These 
commiss ioners  were t o  have t h e  Same u a l i f i c a t i o n s  a s  supreme c o u r t  
j u s t i c e s ,  t o  t a k e  t h e  same o a t h  o f  o9f i c e ,  and were s u b j e c t  t o  
supreme c o u r t  r u l e s .  The commiss ioners  were t o  r ev iew and r e n d e r  
w r i t t e n  o p i n i ~ n s  i n  a l l  c a s e s  r e f e r r e d  t o  them by t h e  supreme c o u r t .  
The supreme c o u r t  wa,a r e q u i r e d  t o  r ev iew a l l  o p i n i o n s  w r i t t e n  by 
t h e  commission and cou ld  approve ,  modify ,  o r , r e j e c t  such o p i n i o n s .  

The use o f  commissions to e x p e d i t e  a p p e l l a t e  r ev iew was 
t r i e d  by 19 s t a t e s ,  i n c l u d i h g  Colo rado ,  duririg t h e  l a t t e r  two 
decades  of t h e  1 9 t h  c e n t u r y ,  a s  t h e r e  was a g e n e r a l  c o n d i t i o n  of 
a r r e a r s  i n  f e d e r a l  and s t a t e  supreme c o u r t s ,  wh'ch became more and 
more a c u t e  i n  t h e  l a s t  q u a r t e r  of t h e  c e n t u r y .  53 While a number 
of  s t a t e s  c o n t i n u e d  t h e  use  of  commissions a f t e r  Colorado had 
abandoned t h i s  approach ,  t h e  commission p l a n  d i d  n o t  prove  t o  be a 
s a t i s f a c t o r y  permanent  s o l u t i o n  t o  i n c r e a s e d  a p p e l l a t e  c a s e  l o a d s .  

I n  Colorado t h e  c r e a t i o n  of  t h e  supreme c o u r t  commission 
f a i l e d  t o  b r i n g  a b o u t  t h e  e x p e c t e d  r e d u c t i o n  i n  t h e  supreme c o u r t ' s  
d o c k e t ,  because  t h e  commission had no power t o  r e n d e r  f i n a l  judgment. 
The supreme c o u r t  had t o  r ev iew each  c a s e ,  and  t h e n  w r i t e  a n o t h e r  
o p i n i o n  i f  i t  d i s a g r e e d  w i t h  t h e  commission,  s o  t h a t  t h e  ommiss ion t s  
work amounted t o  no more t h a n  a f i n d i n g  of f a c t  and law, 55 

C o u r t  of Appeals  I. A f t e r  t e r m i n a t i n g  t h e  supreme c o u r t  
commiss ion ,  Colorado t u r n e d  t o  a n o t h e r  method,  a l s o  p o p u l a r  a t  t h e  
t i m e ,  of h a n d l i n g  i n c r e a s e d  supreme c o u r t  c a s e l o a d s : '  t h e  c r e a t i o n  
of an i n t e r m e d i a t e  c o u r t  of a p p e a l s .  I n t e r m e d i a t e  a p p e l l a t e  c o u r t s  
were e s t a b l i s h e d  i n  a number of s t a t e s  -- some by s t a t u t e  and some 
by c o n s t i t u t i o n a l  amendment. Only 1 3  s t a t e s ,  however,  a l l  more 
populous  t h a n  C o l o r a d o ,  p r e s e n t l y  have i n t e r m e d i a t e  a p p e l l a t e  
t r i b u n a l s .  None of  t h e s e  s t a t e s  h a s  l e s s  t h a n  t h r e e  m i l l i  
r e s i d e n t s  and s e v e n  of t h e  1 3  have more t h a n  f i v e  m i l l i o n .  g2 

Rocky Mountain Law Review, "The Trend - A p p e l l a t e  C o u r t s  and 
P r o c e d u r e  i n  James P e r c h a r d .  fo rmer  C l e r k .  Colorado 
Supreme C o u r t ,  ~ o v e m b e r  1929,  p.  60. 
Pound, Q I ~ L  c i t , , p .  201. . 
P e r c h a r d ,  " l o c .  c i t .  
S t a t e  I n t e y m e d % a t e . A p p e l l a t e  C o u r t s ,  T h e i r  J u r i s d i c t i o n ,  Case 
Load arid Exrjenditbkes,  #n$t i -Eyte  of  J u d i c i a l  A d m i n i s t r a t i o n ,  
New York, 1956. 



The Colorado C o u r t  of Appeals  was c r e a t e d  by l e g i s l a t i o n  
p a s s e d  a t  t h e  1891 s e s s i o n . 5 5  T h i s  l e g i s l a t i o n  p r o v i d e d  f o r  t h r e e  
judges  w i t h  t h e  same q u a l i f i c a t i o n s  a s  supreme c o u r t  j u s t i c e s  t o  
be a p p o i n t e d  by t h e  g o v e r n o r ,  w i t h  s e n a t e  a p p r o v a l .  The f i r s t  
appoi 'ntments were t o  be made f o r  s t a g g e r e d  t e r m s  of  two, f o u r ,  and  
s i x  y e a r s .  Subsequen t  appo in tmen t s  were  t o  be made f o r  s i x - y e a r  
t e rms .  The t h r e e  fo rmer  supreme c o u r t  commiss ioners  were a p p o i n t e d  
a s  a p p e l l a t e  judges .  

The c o u r t  of  a p p e a l s  was g i v e n  f i n a l  j u r i s d i c t i o n  i n  a l l  
cases. where t h e  amount i n v o l v e d  i n  t h e  judgment o r  r ' ep lev in  was 
$2,500 o r  l e s s .  The c o u r t  a l s o  had  j u r i s d i c t i o n  which was n o t  f i n a l  
i n  c r i m i n a l  c a s e s ,  i n  c a s e s  i n v o l v i n g  f r a n c h i s e s  o r - f r e e h o l d s ,  i n  
c a s e s  i n v o l v i n g  c o n s t i t u t i o n a l  p r o v i s i o n s ,  and  i n  c a s e s  h e a r d  on 
w r i t  o f  e r r o r  f rom t h e  coun ty  c o u r t .  Cases  i n  t h e s e  l a t t e r  
c a t e g o r i e s  c o u l d  be t a k e n  on a p p e a l  on w r i t  of e r r o r  t o  t h e  supreme 
c o u r t .  The c o u r t  of  a p p e a l s  was g i v e n  a u t h o r i t y  s i m i l a r  t o  t h a t  
of t h e  supreme c o u r t  t o  i s s u e  a l l  n e c e s s a r y  and p r o p e r  w r i t s  and 
o t h e r  p r o c e s s e s  on c a u s e s  w i t h i n  i t s  j u r i s d i c t i o n .  C o u r t  of a p p e a l s t  
o p i n i o n s  were  t o  be d e l i v e r e d  a s  r e q u i r e d  by t h e  supreme c o u r t  and 
p u b l i s h e d  i n  a l i k e  manner. 

That. t h e  c o u r t  of  a p p e a l s  d i d  a v a s t  amount of work was 
shown i n  t h e  20 volumes o f  i t s  r e p o r t s ,  and  on t h e  whole it proved 
q u i t e  s a t i s f a c t o r y . 5 6  Howev@r, t h e  e x i s t e n c e  of  two a p p e l l a t e  
c o u r t s  c r e a t e d  a c e r t a i n  d e g r e e  of  f r i c t i o n ,  s o  t h a t  i n  1904,  t h e  
c o u r t  of  a p p e a l s  was a b o l i s h e d  and a c o n s t i t u t i o n a l  amendment was 
a d o p t e d  i n c r e a s i n g  t h e  number of  supreme c o u r t  j u s t i c e s  from t h r e e  
t o  s e v e n  and t e r m s  from n i n e  t o  t e n  y e a r s . 5 7  

C o u r t  of  Appea l s  11. From 1904 t h r o u g h  1910,  t h e  e n l a r g e d  
supreme c o u r t  h a n d l e d  t h e  e n t i r e  a p p e l l a t e  work l o a d .  J u d g i n g  by 
Governor  S h a f r o t h t s  message t o  t h e  1 8 t h  G e n e r a l  Assembly i n  1911,  
t h e  supreme c o u r t t s  d o c k e t s  a g a i n  became overcrowded d u r i n g  t h i s  
p e r i o d .  I n  h i s  message ,  Governor  S h a f r o t h  o f f e r e d  s e v e r a l  recom-
menda t ions  t o  l i m i t  " t h e  e v e r  i n c r e a s i n g  number of  c a s e s  b e f o r e  
t h e  supreme c o u r t . "  F i r s t ,  h e  a s k e d  t h a t  a n  a c t  be  p a s s e d  l i m i t i n g  
t h e  r i g h t  of a p p e a l  f rom d i s t r i c t  c o u r t  t o  t h e  supreme c o u r t  t o  
o n l y  t h o s e  c a s e s  where t h e  amount i n  q u e s t i o n  was i n  e x c e s s  of  $1,000,  
e x c e p t  f o r  c a s e s  c o n c e r n i n g  f r e e h o l d s  o r  f r a n c h i s e s .  Second,  he 
recommended t h a t  an  a c t  be  p a s s e d  t o  g i v e  supreme c o u r t  j udges  t h e  
r i g h t  t o  a f f i r m  d i s t r i c t  c o u r t  judgments  w i t h o u t  w r i t t e n  o p i n i o n .  
T h i r d ,  he  c a l l e d  f o r  a c o n s t i t u t i o n a l  amendment t o  be p r e s e n t e d  t o  

55. 	 P r i o r  t o  p a s s a g e  o f  t h e  l e g i s l a t i o n  c r e a t i n g  t h e  i n t e r m e d i a t e  
a p p e a l s  c o u r t  t h e  s e n a t e  s u b m i t t e d  a n  i n t e r r o g a t o r y  t o  t h e  
supreme c o u r t  t o  f i n d  o u t :  1) i f  s u c h  a c o u r t  c o u l d  be c r e a t e d  
l e g a l l y ;  2 )  t h e  j u r i s d i c t i o n  b o t h  f i n a l  and  c o o r d i n a t e  which 
c o u l d  be c o n f e r r e d  upon such  c o u r t ;  and  3 )  f u r t h e r  q u e s t i o n s  
of c o n s t i t u t i o n a l i t y .  

5 6 .  	 P e r c h a r d ,  op.  c i t . ,  p. 61. 
57.  	 I b i d .  



t h e  peop le  by t h e  G e n e r a l  Assembly. T h i s  amendment would s t r i k e  t h e  
c l a u s e  " w r i t  of e r r o r  s h a l l  l i e  from t h e  supreme c o u r t  t o  eve ry  f i n a l  
judgment of  t h e  coun ty  c o u r t . "  I n  l i e u  t h e r e o f  t h e  f o l l o w i n g  would 
be i n s e r t e d  " t h a t  w r i t  o f  e r r o r  may l i e  from t h e  supreme c o u r t  t o  
such f i n a l  judgments  of  t h e  coun ty  c o u r t  and i n  such  manner a s  may 
be p r e s c r i b e d  by law."  A f t e r  p a s s a g e  o f  such  amendment, he r e q u e s t e d  
t h a t  t h e  G e n e r a l  Assembly p a s s  an  a c t  l i m i t i n g  coug&y c o u r t  a p p e a l s  
i n  t h e  same manner recommended f o r  d i s t r i c t  c o u r t .  

I n s t e a d  of  a c t i n g  i n  a c c o r d  w i t h  Governor S h a f r o t h t s  recom- 
mcnda t ions ,  t h e  G e n e r a l  Assembly a g a i n  c r e a t e d  an  i n t e r m e d i a t e  c o u r t  
of a p p e a l s .  T h i s  t r i b u n a l ,  a l s o  known a s  t h e  c o u r t  of  a p p e a l s ,  was 
e s t a b l i s h e d  f o r  a  f o u r - y e a r  p e r i o d .  The number o f  judges  was 
i n c r e a s e d  from t h r e e  t o  f i v e ,  n o t  more t h a n  t h r e e  of  whom c o u l d  
be long t o  t h e  same p o l i t i c a l  p a r t y ,  These judges  were t o  have t h e  
same q u a l i f i c a t i o n s  a s  supreme c o u r t  j u s t i c e s .  I n  a d d i t i o n  t o  
a p p o i n t i n g  t h e  judges  ( w i t h  s e n a t e  a p p r o v a l ) ,  t h e  a c t  p r o v i d e d  t h a t  
t h e  governor  d e s i g n a t e  t h e  p r e s i d i n g  judge .  

The c o u r t  of  a p p e a l s  was g i v e n  t h e  a u t h o r i t y  t o  r ev iew and 
d e t e r m i n e  a l l  judgments  i n  c i v i l  c a s e s  pending b e f o r e  t h e  supreme 
c o u r t ,  e x c e p t  i n  t h o s e  c a s e s  from coun ty  c o u r t  on  w r i t s  of e r r o r .  
The l e g i s l a t i o n  p r o v i d e d  t h a t  t h e  supreme c o u r t  s h o u l d  t r a n s f e r  a s  
many c a s e s  t o  t h e  c o u r t  o f  a p p e a l s  a s  i t  deemed a d v i s a b l e ,  The 
G e n e r a l  Assembly d i d  n o t  r e - e n a c t  t h e  s t a t u t e  i n  1915 a t  t h e  
e x p i r a t i o n  of t h e  f o u r - y e a r  p e r i o d  s p e c i f i e d  i n  t h e  o r i g i n a l  a c t ,  
no r  was t h e r e  any d i s c u s s i o n  of a p p e l l a t e  problems i n  Governor 
Ormants  message t o  t h e  2 0 t h  G e n e r a l  Assembly i n  1915. Colorado h a s  
n o t  had an  i n t e r m e d i a t e  c o u r t  o f  a p p e a l s  s i n c e  t h a t  t i m e ,  nor  h a s  
t h e  supreme c o u r t  commission plan been r e - a d o p t e d ,  Recen t  e f f o r t s  
t o  r e d u c e  t h e  back log  of  a p p e l l a t e  c a s e s  have  been c o n c e n t r a t e d  on 
e x p e d i t i n g  t h e  d i s p o s i t i o n  of c a s e s  by t h e  supreme c o u r t  i t s e l f  
w i t h o u t  r e s o r t i n g  t o  a d d i t i o n a l  a p p e l l a t e  t r i b u n a l s .  The c o u r t  
i t s e l f  h a s  t a k e n  t h e  l e a d  i n  t h i s  r e s p e c t  and h a s  had t h e  a s s i s t a n c e  
of  t h e  G e n e r a l  Assembly, which p r o v i d e d  f u n d s  f o r  s u p p l y i n g  each  
j u s t i c e  w i t h  a law c l e r k  and  a l s o  made a n  a p p r o p r i a t i o n  t o  t h e  c o u r t  
s o  t h a t  r e t i r e d  supreme c o u r t  j u s t i c e s ,  d i s t r i c t  j u d g e s ,  and 
q u a l i f i e d  coun ty  j u d g e s  c a l l e d  i n  t o  a s s i s t  t h e  c o u r t  i n  o p i n i o n  
w r i t i n g  c o u l d  be p a i d  a  s m a l l  honorar ium.  

There  h a s  been  o n l y  one c o n s t i t u t i o n a l  change a f f e c t i n g  t h e  
j u r i s d i c t i o n  of  t h e  supreme c o u r t .  I n  1912 a n  amendment t o  s e c t i o n  
3 of t h e  j u d i c i a l  a r t i c l e  was a d o p t e d ,  which e n l a r g e d  t h e  c o u r t ' s  
j u r i s d i c t i o n  by t h e  a d d i t i o n  o f  t h e  f 0 l l o w i n ~ : ~ 9  

and e a c h  judge  o f  t h e  supreme c o u r t  s h a l l  
have l i k e  power and a u t h o r i t y  a s  t o  w r i t s  
of  h a b e a s  c o r p u s .  The supreme c o u r t  s h a l l  

58. S e n a t e  J o u r n a l ,  1 8 t h  L e q i s l a t i v e  S e s s i o n ,  1911,  p. 42. 
59 .  A r t i c l e  V I ,  S e c t i o n  3 ,  Colorado  C o n s t i t u t i o n , a s  amended, l912.  



g i v e  i t s  o p i n i o n  upon i m p o r t a n t  q u e s t i o n s  
upon so1.emn o c c a s i o n s  when r e q u i r e d  by t h e  
g o v e r n o r ,  t h e  s e n a t e  o r  t h e  house  of r e p r e -
s e n t a t i v e s ;  and a l l  such  o p i n i o n s  s h a l l  be 
p u b l i s h e d  i n  c o n n e c t i o n  w i t h  t h e  r e p o r t e d  
d e c i s i o n s  of s a i d  c o u r t .  

D i s t r i c t  C o u r t s  

The Organic  Ac t  of  t h e  Colorado T e r r i t o r y  (1861)  p rov ided  
f o r  h r e e  j u d i c i a l  d i s t r i c t s ,  w i t h  one judge each .  T h i s  number was 
i n c r e a s e d  t o  f o u r  when t h e  j u d i c i a l  a r t i c l e  was adop ted .  These 
f o u r  d i s t r i c t s ,  w i t h  one judge  e a c h ,  covered  t h e  e n t i r e  s t a t e  and 
i t s  26 c o u n t i e s  t h e n  i n  e x i s t e n c e .  A s  t h e  p o p u l a t i o n  and ec.onomic 
a c t i v i t y  of t h e  s t a t e  i n c r e a s e d ,  a d d i t i o n a l  j u d i c i a l  d i s t . r i c t s  were 
c r e a t e d .  

I n  1886 a n  amendment t o  s e c t i o n  1 2  of  th.e j u d i c i a l  a r t i c l e  
was adop ted  t o  p r o v i d e  f o r  one o r  more j u d g e s  i n  each  d i s t r i c t ,  and 
s e c t i o n  14 of t h e  j u d i c i a l  a r t i c l e  was a l s o  amended t o  a l l o w  t h e  
G e n e r a l  Assembly t o  i n c r e a s e  o r  d i m i n i s h  t h e  number of judges  o r  
j u d i c i a l  d i s t r i c t s  a t  any t i m e ,  p r o v i d e d  t h a t  no judge  c o u l d . b e  
d e p r i v e d  of h i s  o f f i c e  by such  a c t i o n  u n t i l  c o m p l e t i o n  of  t h e  te rm 
f o r  which he  was e l e c t e d .  

The a d d i t i o n  of  judges  t o  e x i s t i n g  j u d i c i a l  d i s t r i c t s ,  t h e  
c r e a t i o n  of new j u d i c i a l  d i s t r i c t s ,  and t h e  a l t e r a t i o n  of  j u d i c i a l  
d i s t r i c t  b o u n d a r i e s  have  made it p o s s i b l e  f o r  t h e  d i s t r i c t  c o u r t s  
t o  keep pace  g e n e r a l l y  w i t h  i n c r e a s e d  c a s e  l o a d s ,  a l t h o u g h  i n  r e c e n t  
y e a r s  t h e  a c c e l e r a t e d  growth  of m e t r o p o l i t a n  a r e a s  h a s  r e s u l t e d  i n  
a  l a r g e r  i n c r e a s e  i n  j u d i c i a l  b u s i n e s s  t h a n  h a s  been  accommodated, 
a s  y e t ,  t h r o u g h  l e g i s l a t i o n .  The l a s t  a l t e r a t i o n  i n  j u d i c i a l  d i s t r i c t  
b o u n d a r i e s  took  p l a c e  i n  1958 when t h e  1 7 t h  j u d i c i a l  d i s t r i c t  
d dams County)  and  t h e  1 8 t h  j u d i c i a l  d i s t r i c t  County)  were ( ~ r a ~ a h o e  

c r e a t e d .  These c o u n t i e s  were f o r m e r l y  p a r t  of t h e  1st  j u d i c i a l  
d i s t r i c t ,  which now c o n s i s t s  of  C l e a r  Creek ,  G i l p i n ,  and J e f f e r s o n  
c o u n t i e s .  A d d i t i o n a l  j u d g e s  a l s o  have  been  a u t h o r i z e d  r e c e n t l y  
i n  some of  t h e  m e t r o p o l i t a n  j u d i c i a l  d i s t r i c t s ;  t h e  1 7 t h  and 1 8 t h  
d i s t r i c t s  e a c h  e l e c t e d  a second  judge a t  t h e  1960 g e n e r a l  e l e c t i o n ;  
t h e  number of  judges  i n  t h e  2nd d i s t r i c t  (Denver)  was i n c r e a s e d  
from n i n e  t o  10 by t h e  G e n e r a l  Assembly i n  1959; and a  f o u r t h  
judge  was Paso ,  Douglas ,  E l b e r t ,  p r o v i d e d  i n  t h e  4 t h  d i s t r i c t  ( ~ l  
K i t  Ca r son ,  L i n c o l n ,  and  T e l l e r )  by t h e  G e n e r a l  Assembly i n  1960. 

County C o u r t s  

The major  f u n c t i o n  o f  t h e  coun ty  c o u r t  a t  t h e  t ime  t h e  
j u d i c i a l  a r t i c l e  was a d o p t e d  was p r o b a t e  j u r i s d i c t i o n .  Fol lowing 
t h e  t r e n d  i n  many midwes te rn  s t a t e s ,  t h i s  j u r i s d i c t i o n  was v e s t e d  
i n  a  s e p a r a t e  c o u r t  r a t h e r  t h a n  i n  t h e  d i s t r i c t  c o u r t .  



L 

Colorado had 26 c o u n t i e s  i n  1876,  and f o u r  more were c r e a t e d  
d u r i n g  t h e  f o l l o w i n g  f o u r  y e a r s .  During t h e  1 8 8 0 1 s ,  25 new c o u n t i e s  
were e s t a b l i s h e d  by t h e  G e n e r a l  Assembly. Only two c o u n t i e s  were 
added d u r i n g  t h e  1 8 9 0 ' s  ( M i n e r a l  1893 and T e l l e r  1899) .  S i x  c o u n t i e s ,  
i n c l u d i n g  Adams and t h e  C i t y  and  County of  Denver,  were e s t a b l i s h e d  
d u r i n g  t h e  e a r l y  y e a r s  of  t h e  2 0 t h  c e n t u r y ;  t h e  l a s t  coun ty  t o  be 
c r e a t e d  was Alamosa i n  1913.  

The expanding a g r i c u l t u r a l  economy of  e a s t e r n  Colorado,  
accompanied by r a i l r o a d  development  and  w a t e r  d i v e r s i o n  problems,  gave 
impe tus  t o  t h e  c r e a t i o n  of new c o u n t i e s  i n  t h a t  p a r t  of t h e  s t a t e .  
I n  t h e  mounta in  and w e s t  s l o p e  a r e a s ,  popu . l a t ion  booms, u s u a l 1  
r e l a t e d  t o  mining development  ( ~ e l l e r  County i s  a good exampler ,  l e d  
t o  t h e  demand f o r  a coun ty  government  t o  s e r v e  t h e s e  a r e a s .  E f f o r t s  
were a l s o  made t o  s t r a i g h t e n  o u t  some of t h e  g e o g r a p h i c a l  i n c o n s i s t e n c i e s  
r e s u l t i n g  from t h e  b o u n d a r i e s  of  t h e  o r i g i n a l  26 c o u n t i e s ;  f o r  
example,  A r c h u l e t a  County was c a r v e d  o u t  of  Conejos  County s o  t h a t  
Conejos  would be whol ly  e a s t  of t h e  c o n t i n e n t a l  d i v i d e .  La P l a t a  
County was a l s o  d i v i d e d  by t h e  mounta ins  of t h e  same name, and 
Montezuma County e s t a b l i s h e d .  

The i n c r e a s e  i n  t h e  number of  c o u n t i e s  h a s  g r e a t l y  reduced 
t h e  a r e a  s e r v e d  by each  coun ty  c o u r t ;  improvements i n  t r a n s p o r t a t i o n  
have made t h e  coun ty  s e a t  more a c c e s s i b l e .  The s h i f t  i n  p o p u l a t i o n  
away from e a s t e r n  r u r a l  and  mounta in  mining  a r e a s  h a s  a l s o  l e f t  a 
number of county  c o u r t s  w i t h  v e r y  l i t t l e  j u d i c i a l  b u s i n e s s .  I n  
a d d i t i o n ,  t h e r e  h a s  been a c o n s i d e r a b l e  change i n  t h e  k i n d  o f  c a s e  
b r o u g h t  b e f o r e  t h e  coun ty  c o u r t .  Through t h e  y e a r s  s i n c e  s t a t e h o o d ,  
p r o b a t e  j u r i s d i c t i o n  h a s  c o n t i n u e d  t o  c o n s t i t u t e  t h e  major  p o r t i o n  
of  t h e  c o u r t ' s  c a s e  l o a d ,  e s p e c i a l l y  i n  t h e  s m a l l e r  c o u n t i e s .  However, 
m e n t a l  h e a l t h  c a s e s  and j u v e n i l e  m a t t e r s  now c o n s t i t u t e  a  v e r y  
s i g n i f i c a n t  p o r t i o n  of t h e  t o t a l  c a s e  l o a d ,  The c i v i l  j u r i s d i c t i o n  
o f  t h e  county  c o u r t  i s  no l o n g e r  a s  i m p o r t a n t  a s  i t  once was. The 
$2,000 c i v i l  c a s e  l i m i t  was h i g h  enough i n  t h e  l a t t e r  q u a r t e r  of 
t h e  1 9 t h  c e n t u r y  and t h e  f i r s t  two d e c a d e s  o f  t h e  2 0 t h  t o  encompass 
a l a r g e  p r o p o r t i o n  o f  c i v i l  a c t i o n s ,  There  was a l s o  g r e a t e r  
i n c l i n a t i o n  t o  f i l e  t h e s e  c a s e s  i n  coun ty  c o u r t  when t h e r e  were 
c o n s i d e r a b l y  f ewer  d i s t r i c t  j u d g e s ,  who c o v e r e d  a  m u l t i - c o u n t y  a r e a ,  
and  might  h o l d  c o u r t  i n  a p a r t i c u l a r  coun ty  o n l y  f o r  a few days  i n  
each  s ix-month p e r i o d .  

P r e s e n t  day p r i c e  l e v e l s  have  g r e a t l y  r educed  t h e  p r o p o r t i o n  
o f  c i v i l  a c t i o n s  w i t h i n  t h e  $2,000 l i m i t ,  and  a  number of  t h e s e  
c a s e s  a r e  f i l e d  i n  d i s t r i c t  c o u r t  r a t h e r  t h a n  county  c o u r t  f o r  two 
r e a s o n s :  1) t o  a v o i d  t h e  p o s s i b i l i t y  of  t r i a l  de novo upon a p p e a l  
t o  t h e  d i s t r i c t  c o u r t  f rom coun ty  c o u r t ;  and 2 )  t o  a s s u r e  t h a t  t h e  
a c t i o n  w i l l  be h e a r d  by a judge  who i s  a n  a t t o r n e y .  D i s t r i c t  j u d g e s ,  
even  i n  s p a r s e l y - p o p u l a t e d  m u l t i - c o u n t y  j u d i c i a l  d i s t r i c t s ,  no 
l o n g e r  h o l d  c o u r t  i n  a coun ty  o n l y  two o r  t h r e e  t i m e s  a y e a r .  
C o n s e q u e n t l y ,  even i n  t h e s e  a r e a s  t h e  d i s t r i c t  c o u r t  may be a l m o s t  
a s  a c c e s s i b l e  a s  t h e  c o u n t y  c o u r t  f o r  t h e  speedy d i s p o s i t i o n  of  
c a u s e s .  



Very few o r i g i n a l  c r i m i n a l  a c t i o n s  a r e  f i l e d  i n  county  c o u r t ;  
t h e s e  a r e  u s u a l l y  l i m i t e d  t o  t h e  most s e r i o u s  misdemeanors ,  w i t h  t h e  
o t h e r s  t r i e d  i n  j u s t i c e  c o u r t s .  A s  a r e s u l t  t h e  county  c o u r t  e x e r c i s e s  
i t s  c r i m i n a l  j u r i s d i c t i o n  p r i m a r i l y  a s  a n  a p p e l l a t e  t r i b u n a l ,  r e t r y i n g  
c a s e s  on a p p e a l  from j u s t i c e  and m u n i d i p a l  c o u r t s .  

There  have been v e r y  few s t a t u t o r y  changes  and o n l y  one 
c o n s t i t u t i o n a l  change a f f e c t i n g  t h e  j u d i c i a l  f u n c t i o n s  of  county  
c o u r t s .  I n  1902 a  c o n s t i t u t i o n a l  amendment was approved which 
i n c r e a s e d  t h e  coun ty  j u d g e ' s  te rm of o f f i c e  from t h r e e  t o  f o u r  y e a r s .  
L e g i s l a t i o n  was a l s o  a d o p t e d  a t  t h e  same t i m e  which p e r m i t t e d  bo th  
a n  a s s i s t i n g  county  judge  and t h e  r e s i d e n t  county  judge t o  s i t  con-
c u r r e n t l y  i n  C l a s s  I and I1 c o u n t i e s  i f  t h e  p r e s s  of j u d i c i a l  b u s i n e s s  
so  w a r r a n t e d . 6 0  I n  1957,  t h e  G e n e r a l  Assembly p r o v i  e d  t h a t  county  
judges  i n  C l a s s  I and I1 c o u n t i e s  must be a t t o r n e y s .  g l  

S u p e r i o r  and J u v e n i l e  C o u r t s .  The c r e a t i o n  of  t h e  Denver 
Superkor  C o u r t  by l e q i s l a t i o n  i n  1954 t o  r e l i e v e  some of t h e  burden 
on' t h e  Denver C o u n t y - ~ o u r t  a l r e a d y  h a s  been d i s c u s s e d .  The Denver 
J u v e n i l e  C o u r t  was one of t h e  f i r s t  i n  t h e  c o u n t r y  and was e s t a b l i s h e d  
d u r i n g  t h e  p e r i o d  ( f i r s t  two decades  of t h e  2 0 t h  c e n t u r y )  when 
na t ion-wide  a t t e n t i o n  was f o c u s e d  on t h e  j u d i c i a l  h a n d l i n g  of j u v e n i l e  
o f f e n d e r s ,  and c o u r t  o r g a n i z a t i o n  and p r o c e d u r e s  were recommended 
i n c o r p o r a t i n g  s o c i a l  work c o n c e p t s .  While no 0 - the r  s p e c i a l  j u v e n i l e  
c o u r t s  were e s t a b l i s h e d ,  l e g i s l a t i o n  was a d o p t e d  p r o v i d i n g  f o r  t h e  
s p e c i a l  h a n d l i n g  of d e l i n q u e n t  and dependen t  j u v e n i l e s ,  and county  
. judges,  e x c e p t  i n  Denver,  were a u t h o r i z e d  t o  s i t  a s  j u v e n i l e  c o u r t s .  6 2  

-J u s t i c e  of  t h e  Peace C o u r t s  

C o l o r a d o ' s  F i r s t  T e r r i t o r i a l  Assembly p r o v i d e d  f o r  t h e  
e l e c t i o n  of two j u s t i c e s  of  t h e  peace  i n  e v e r y  j u s t i c e  p r e c i n c t  and 
e s t a b l i s h e d  p r o c e d u r e s ,  f e e s ,  and  s p e c i f i c  c r i m i n a l  and c i v i l  
j u r i s d i c t i o n  f o r  t h e  j u s t i c e  c o u r t s .  L i t t l e  change i n  t h e  s t a t u t o r y  
o u t l i n e  of j u s t i c e  c o u r t  f u n c t i o n s ,  a s i p e  f rom p r o v i s i o n s  i n c r e a s i n g  
j u r i s d i c t i o n  and compensa t ion ,  have o c c u r r e d  s i n c e  t h a t  d a t e .  The 
j u d i c i a l  a r t i c l e  p r o v i d e d  t h a t  j u s t i c e  c o u r t  c i v i l  j u r i s d i c t i o n  
s h o u l d  n o t  exceed  $300,  t h a t  p r o v i s i o n  b e i n g  t h e  major  change from 
t h e  p r o v i s i o n s  of  t h e  Organ ic  A c t  of 1861  e s t a b l i s h i n g  j u s t i c e  
c o u r t s .  

The c r i m i n a l  j u r i s d i c t i o n  of  C o l o r a d o ' s  j u s t i c e  c o u r t s  was 
i n c r e a s e d  g r a d u a l l y  by t h e  l e g i s l a t u r e  i n  t h e  y e a r s  f o l l o w i n g  t h e  
a d o p t i o n  of  t h e  s t a t e  c o n s t i t u t i o n .  I n  1923,  t h e  l e g i s l a t u r e  gave  
t h e  j u s t i c e  of  t h e  peace  g e n e r a l  j u r i s d i c t i o n  o v e r  a l l  misdemeanors 
committed i n  h i s  coun ty .  Both t h e  c r i m i n a l  and c i v i l  j u r i s d i c t i o n  

60 .  37-5-15, Colorado Revised  S t a t u t e s ,  1953. 
61.  37-5-22, Co lo rado  Rev i sed  S t a t u t e s , a s  amended. 
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of t h e  j u s t i c e  c o u r t s  have changed l i t t l e  i n  t h e  p a s t  35 y e a r s .  The 
compos i t ion  of  j u s t i c e  c o u r t  c a s e  l o a d s  h a s  changed c o n s i d e r a b l y ,  
however. The j u s t i c e  of  t h e  peace c o u r t  h a s  become l a r g e l y  a t r a  
cour t . ,  70 p e r  c e n t  of t h e  c a s e s  t r i e d  i n v o l v e  t r a f f i c  v i o l a t i o n s .  isiC 

The o r g a n i z a t i o n a l  s t r u c t u r e  o f  t h e  j u s t i c e  c o u r t s  remains  
much t h e  same a s  i t  was when Colorado became a s t a t e .  J u s t i c e s  a r e  
county  o f f i c e r s .  The county  commiss ioners  may c o n s o l i d a t e  o r  add 
j u s t i c e  p r e c i n c t s  and t o  a  l i m i t e d  e x t e n t  t h e y  have done s o .  

- I n  many c o u n t i e s  t h e  s m a l l  number o f  j u s t i c e s  i n d i c a t e s  bo th  
a l a c k  of  i n t e r e s t  i n  t h e  o f f i c e  and t h e  s m a l l  c a s e  l o a d s  which a r e  
t h e  l o t  of  j u s t i c e s  i n  remote  and r u r a l  a r e a s .  Many j u s t i c e s  c o n t i n u e  
t o  h o l d  c o u r t  i n  t h e i r  homes o r  p l a c e s  o f  b u s i n e s s  and have ve ry  
l i t t l e ,  i f  any ,  t r a i n i n g  i n  t h e  law,  r u l e s  o f  e v i d e n c e ,  and c o u r t  
p rocedure .  Indeed ,  many do n o t  even have c o p i e s  of  t h e  Colorado 
s t a t u t e s .  

Over t h e  y e a r s  t h e  j u s t i c e  c o u r t  h a s  f a l l e n  from a  r e s p e c t e d  
p o s i t i o n  i n  t h e  s t a t e  j u d i c i a l  sys tem.  I t  p layed  a n  i m p o r t a n t  
j u d i c i a l  r o l e  when t h e  s t a t e  was p redominan t ly  r u r a l  and s p a r s e l y  
p o p u l a t e d ,  and C ~ a v e l  d i f f i c u l t  and time-consuming. Today t h e  
j u s t i c e  c o u r t  i s  more o r  l e s s  i g n o r e d  e x c e p t  f o r  t h e  c o n s t a n t  com-
p l a i n t  of  p e o p l e  who have bee,n p a r t y  t o  a c t i o n s  b e f o r e  j u s t i c e s  of  
t h e  peace .  There  i s  l i t t l e  r e s p e c t  f o r  t h e  j u s t i c e  c o u r t  a s  a 
j u d i c i a l  i n s t i t u t i o n  a s  w e l l  a s  f o r  t h e  o f f i c e  o f  j u s t i c e  of t h e  
peace .  The j u s t i c e  of t h e  peace  t a k e s  t h e  blame f o r  t h e  f a i l u r e  of  
t h e  p u b l i c  t o  be concerned  o v e r  t h e  y e a r s  w i t h  t h e  development  of  
a modern, a d e q u a t e  lower c o u r t  sys tem.  The p e r p e t u a t i o n  of  t h e  
j u s t i c e  c o u r t  sys tem i n  much t h e  same way a s  it o p e r a t e d  when 
Colo rado  became a s t a t e  a t t e s t s  t o  t h a t  f a c t .  

R e c e n t  Co lo rado  S t u d i e s  Concerned w i t h  
t h e  A d m i n i s t r a t i o n  of  J u s t i c e  

S i n c e  World War I1 c o n s i d e r a b l e  a t t e n t i o n  h a s  been  f o c u s e d  
on t h e  a d m i n i s t r a t i o n  of  j u s t i c e  i n  Co lo rado .  S t u d i e s  on v a r i o u s  
p h a s e s  of  c o u r t  o r g a n i z a t i o n  and p r o c e d u r e  have been made by b a r  
a s s o c i a t i o n  commi t t ees ,  t h e  v a r i o u s  j u d g e s '  a s s o c i a t i o n s ,  i n d i v i d u a l  
members of  bench and b a r ,  l e g i s l a t i v e  commi t t ees ,  and  l a y  o r g a n i z a -  
t i o n s  s u c h  a s  t h e  League of  Women V o t e r s .  The prime a r e a s  o f  conce rn  
have been t h e  supreme c o u r t  c a s e  b a c k l o g ,  s e l e c t i o n  of  j u d g e s ,  non-
lawyer  j u d g e s ,  j u s t i c e  c o u r t s  and o t h e r  minor c o u r t s  w i t h  emphasis  
on t r a f f i c  c a s e  j u r i s d i c t i o n ,  and  j u v e n i l e  and domes t i c  r e l a t i o n s  
j u r i s d i c t i o n ,  i n c l u d i n g  a u x i l i a r y  c o u r t  s e r v i c e s  such  a s  m a r r i a g e  
c o u n s e l i n g  and p r o b a t i o n .  

63. J u s t i c e  C o u r t s  i n  Co lo rado ,  p. 37. 



Coloradc  S a r  A s s o c i a t i o n  

I n  1946 t h e  Board of Governors  of  t h e  Colorado Rar Assoc i -  
a t i o n . f o r m e d  a  j u d i c i a r y  committee t o  s t u d y  t h e  Colorado and 
American c o u r t  sys tems  and t o  make'recommendations a s  t o  where and 
how t h e  Colorado sys tem c o u l d  be improved.64 A chai rman was 
s e l e c t e d  f o r  each  j u d i c i a l  d i s t r i c t ,  and t h e y  s e l e c t e d  chai rmen 
f o r  each  coun ty .  The committee had a t o t a l  membership of  157 and 
was f i n a n c e d  by $14,0@0 r a i s e d  from t h e  s t a t  b a r  a s s o c i a t i o n  member- 
s h i p  and $1,000 from t h e  Fenrose  Foundat ion .  g5 E x t e n s i v e  s t u d i e s  
were made by t h e  committee and i t s  recommendations were approved by 
more t h a n  a t h r e  t o  one v o t e  a t  t h e  Colorado Bar A s s o c i a t i o n  Con- 
v e n t i o n  i n  1947. & A f t e r  d i s c u s s i n g  t h e s e  recommendations th roughou t  
t h e  s t a t e ,  t h e y  were s u b m i t t e d  t o  t h e  G e n e r a l  Assembly i n  t h e  form 
of  f i v e  b i l l s  and one c o n s t i t u t i o n a l  amendment. 

L e g i s l a t i o n  was proposed which: 1) p r o v i d e d  f o r  an  
i n t e g r a t e d  c o u r t  sys tem w i t h  t h e  c h i e f  j u s t i c e  a s  t h e  head ;  2)
c r e a t e d  a j u d i c i a l  c o u n c i l ;  3)  p r o v i d e d  f o r  r e t i r e m e n t  b e n e f i t s  
f o r  judges  a f t e r  10  o r  more y e a r s  of  s e r v i c e ;  4 )  i n c r e a s e d  j u d i c i a l  
s a l a r i e s ;  and 5 )  i n c r e a s e d  t h e  s a l a r i e s  o f  o t h e r  c o u r t  employees.  

The proposed amendment t o  t h e  j u d i c i a l  a r t i c l e  i n c l u d e d  t h e  
f o l l o w i n g  changes :  

1) c l a r i f i e d  t h e  p r o v i s i o n  g i v i n g  t h e  supreme c o u r t  g e n e r a l  
s u p e r i n t e n d i n g  c o n t r o l  o v e r  a l l  i n f e r i o r  c o u r t s  by s p e c i f y i n g  t h a t  
t h e  c o u r t  s h a l l  e x e r c i s e  t h i s  c o n t r o l  t h r o u g h  t h e  c h i e f  j u s t i c e ;  

2) p r o v i d e d  t h a t  t h e  supreme c o u r t  s h a l l  e l e c t  t h e  c h i e f  
j u s t i c e  i n s t e a d  of  be ing  bound by s e n i o r i t y ;  

3 )  c l a r i f i e d  t h e  q u a l i f i c a t i o n s  f o r  supreme c o u r t  j u s t i c e s  
and d i s t r i c t  c o u r t  j u d g e s  by r e p l a c i n g  t h e  p h r a s e  "be l e a r n e d  i n  
t h e  law" w i t h  I 1 s h a l l  have been a d m i t t e d  t o  p r a c t i c e  law i n  C o l o r a d o n ;  

4 )  p r o v i d e d  t h a t  t h e  s a l a r y  o f  judges  may be i n c r e a s e d  
d u r i n g  t h e i r  t e rms  of  o f f i c e  and t h a t  no j u d g e s ,  e x c e p t  county  
judges  i n  c o u n t i e s  w i t h  l e s s  t h a n  10 ,000 p o p u l a t i o n ;  s h a l l  p r a c t i c e  
law; 

5 )  p r o v i d e d  t h a t  d i s t r i c t  j udges  c o u l d  s i t  i n  county  c o u r t s ;  

6 )  r e q u i r e d  t h a t  coun ty  judges  i n  c o u n t i e s  w i t h  more t h a n  
1 0 , 0 0 0  p o p u l a t i o n  be a t t o r n e y s ,  and p e r m i t t e d  a d d i t i o n a l  county  
judges  i n  c o u n t i e s  w i t h  more t h a n  100,000 p o p u l a t i o n ;  

164. 	 Rocky Mountain Law Review, "The Colo rado  J u d i c i a l  System - Can 
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No. 2.  D. 142.. I
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7 )  t r a n s f e r r e d  j u s t i c e  c o u r t  j u r i s d i c t i o n  t o  t h e  county  
c o u r t  and p r o v i d e d  f o r  t h e  appo in tmen t  of  m a g i s t r a t e s  and r e f e r e e s  
by county  judges  t o  a s s i s t  i n  a d m i n i s t e r i n g  j u s t i c e  c o u r t  
j u r i s d i c t i o n ;  and 

, 

8 )  r e p l a c e d  t h e  e l e c t i o n  of  judges  w i t h  a s e l e c t i o n  p l a n .  

I n  s u p p o r t i n g  t h e s e  recommendations t h e  Bar A s s o c i a t i o n  
J u d i c i a r y  Committee emphasized t h e  need f o r  an  i n t e g r a t e d  c o u r t  
sys tem a d m i n i s t e r e d  by t h e  supreme c o u r t  th rough  t h e  c h i e f  j u s t i c e .  
The c h i e f  j u s t i c e  s h o u l d  be s e l e c t e d  on t h e  b a s i s  of a d m i n i s t r a t i v e  
a b i l i t y  and n o t  s e n i o r i t y .  The b a r  committee alsoaommented on t h e  
s u c c e s s  of j u d i c i a l  c o u n c i l s  i n  o t h e r  s t a t e s .  These c o u n c i l s ,  com-
posed o f  j u d g e s ,  l a w y e r s ,  and laymen, conduc t  a  c o n s t a n t  s t u d y  of 
t h e  j u d i c i a l  sys tems  and make recommendations f o r  improvement. The 
b a r  committee f o c u s e d  c o n s i d e r a b l e  a t t e n t i o n  on t h e  county  and 
j u s t i c e  of  t h e  peace  c o u r t s  and c h a r a c t e r i z e d  j u s t i c e  c o u r t s  a s  a  
s u r v i v a l  of  med ieva l  d a y s ,  i n e f f i c i e n t ,  and unnecessa ry .  While t h e  
l a c k  of lawyer  judges  on t h e  coun ty  bench was d e p l o r e d ,  i t  was 
r e c o g n i z e d  t h a t  i t  would be e x t r e m e l y  d i f f i c u l t  and i n  some c o u n t i e s  
i m p o s s i b l e  t o  g e t  l awyer  j u d g e s .  The c o n s o l i d a t i n g  of county  c o u r t s  
and j u s t i c e  of t h e  peace  c o u r t s ,  p r o v i d i n g  a d e q u a t e  s a l a r i e s  f o r  
c o u n t y  j u d g e s ,  and r e q u i r i n g  coun ty  judges  t o  be a t t o r n e y s  i n  c o u n t i e s  
of more t h a n  1 0 , 0 0 0  p o p u l a t i o n  was e x p e c t e d  t o  improve g r e a t l y  t h e  
a d m i n i s t r a t i o n  of j u s t i c e  on t h e  lower  c o u r t  l e v e l s .  

J u d i c i a l  S e l e c t i o n .  The g r e a t e s t  emphasis  was p l a c e d  by 
t h e  committee on changing t h e  method of  j u d i c i a l  s e l e c t i o n .  It  
con tended  t h a t  judges  s h o u l d  be removed from t h e  p o l i t i c a l  a r e n a  
and s e l e c t e d  on t h e  b a s i s  o f  q u a l i f i c a t i o n  and e x p e r i e n c e .  The method 
of  j u d i c i a l  s e l e c t i o n  a d v o c a t e d  by t h e  committee f o l l o w e d  t h e  s o -
c a l l e d  M i s s o u r i  P l a n .  J u d g e s  on v a r i o u s  l e v e l s  would be s e l e c t e d  
f rom p a n e l s  of  t h r e e  nominees made by commissions composed e q u a l l y  
of  l awyers  and laymen. A t  t h e  f i r s t  g e n e r a l  e l e c t i o n  a f t e r  com-
p l e t i o n  o f  one y e a r  i n  o f f i c e ,  t h e  nominee would r u n  on h i s  r e c o r d .  
I f  r e t u r n e d  t o  o f f i c e ,  t h e  judge  would s e r v e  a  comple te  t e rm b e f o r e  
a g a i n  r u n n i n g  on h i s  r e c o r d  a t  a g e n e r a l  e l e c t i o n .  Should  a  judge 
b e  d e f e a t e d  a t  a  g e n e r a l  e l e c t i o n  ( a  m a j o r i t y  of  n e g a t i v e  v o t e s  on 
t h e  q u e s t i o n  of  r e t a i n i n g  him i n  o f f i c e ) ,  a new judge  would be 
a p p o i n t e d  and t h e  p r o c e s s  s t a r t e d  a g a i n .  I t  was recommended t h a t  
t h i s  method of j u d i c i a l  s e l e c t i o n  a p p l y  t o  supreme c o u r t  j u s t i c e s ,  
d i s t r i c t  c o u r t  j u d  e s ,  and  county  judges  i n  c o u n t i e s  w i t h  more t h a n  
10,000 p o p u l a t i o n .  87 

The amendment t o  t h e  j u d i c i a l  a r t i c l e  was d e f e a t e d  i n  t h e  
G e n e r a l  Assembly a s  were t h e  b i l l s  p r o v i d i n g  f o r  an i n t e g r a t e d  
c o u r t  sys tem and a j u d i c i a l  c o u n c i l .  The r e t i r e m e n t  b i l l  and t h e  

67. 	The f o r g o i n g  s y n o p s i s  o f  t h e  b a r  a s s o c i a t i o n ' s  recommendations 
i s  based  on t h e  P h i l i p  S .  Van C i s e  a r t i c l e  p r e v i o u s l y  c i t e d .  



measures  p r o v i d i n g  i n c r e a s e d  s a l a r i e s  f o r  judges  and c o u r t  employees 
were p a s s e d ,  a l t h o u g h  t h e  i n c r e a s e s  were l e s s  t h a n  had been recom-
mended. 

F u r t h e r  S tudy and Recommendations. Fol lowing i t s  l i m i t e d  
s u c c e s s  i n  t h e  1949 s e s s i o n  of t h e  G e n e r a l  Assembly, t h e  Colorado 
Bar A s s o c i a t i o n  J u d i c i a r y  Committee c o n t i n u e d  i t s  e f f o r t s  and b rough t  
s e v e r a l  p r o p o s a l s  b e f o r e  t h e  1951 s e s s i o n  of  t h e  G e n e r a l  Assembly. 
An amendment of t h e  j u d i c i a l  a r t i c l e  was a g a i n  p roposed ,  c o n s i d e r a b l y  
more l i m i t e d  i n  scope  t h a n  t h e  1949 p r o p o s a l .  The amendment con-
t a i n e g  t h r e e  p r o v i s i o n s :  1) The pay of  judges  may be i n c r e a s e d  o r  
d e c r e a s e d  d u r i n g  t h e i r  t e r m s  of  o f f i c e .  2 )  J u d g e s  may be r e t i r e d  
i f  age  o r  m e n t a l  o r  p h y s i c a l  impai rment  p r e v e n t s  t h e  performance of  
j u d i c i a l  d u t i e s ,  b u t  o n l y  a f t e r  i n v e s t i g a t i o n  and d e t e r m i n a t i o n  by 
t h e  supreme c o u r t .  3 )  J u d g e s  a r e  t o  be r e s t r i c t e d  from runn ing  f o r  
o f f i c e  o t h e r  t h a n  j u d i c i a l  u n l e s s  t h e y  r e s i g n  from t h e i r  p r e s e n t  
j u d i c i a l  p o s i t i o n s .  

T h i s  amendment was approved by t h e  G e n e r a l  Assembly f o r  sub-  
m i s s i o n  a t  t h e  1952 g e n e r a l  e l e c t i o n ,  when it was adop ted  by a 
m a j o r i t y  v o t e  of  t h e  e l e c t o r a t e . 6 8  L e g i s l a t i o n  t o  improve c o u r t  
a d m i n i s t r a t i o n ,  c r e a t e  a j u d i c i a l  counci  and c o n s o l i d a t e  county  
and j u s t i c e  c o u r t s  was a l s o  recommended. kg The p r o p o s a l  t o  improve 
c o u r t  a d m i n i s t r a t i o n  d i v i d e d  t h e  i n f e r i o r  c o u r t s  i n t o  d e p a r t m e n t s ,  
each  t o  be p r e s i d e d  o v e r  by a supreme c o u r t  j u s t i c e .  Each d e p a r t -  
m e n t a l  j u s t i c e  would a d m i n i s t e r  t h e  c o u r t s  i n  h i s  d e p a r t m e n t ,  a s s i g n  
judges  on a  temporary  b a s i s  a s  n e c e s s a r y ,  and g a t h e r  j u d i c i a l  
s t a t i s t i c s .  While t h i s  measure d i d  n o t  p a s s ,  t h e  G e n e r a l  Assembly 
approved a  b i l l  i n  1953 which had somewhat s i m i l a r  p r o v i s i o n s . 7 0  
The b i l l  c r e a t i n g  a j u d i c i a l  c o u n c i l  was s i m i l a r  t o  t h e  b a r  p r o p o s a l  
i n  1949 and was a g a i n  d e f e a t e d .  L e g i s l a t i o n  t o  c o n s o l i d a t e  county  
and j u s t i c e  c o u r t s  was o f f e r e d  a s  a s u b s t i t u t e  f o r  t h e  c o n s t i t u t i o n a l  
amendment p r o v i s i o n  which was d e f e a t e d  i n  1949. Again t h i s  approach 
t o  coun ty  c o u r t  and j u s t i c e  of  t h e  peace  c o u r t  problems was r e j e c t e d  
by t h e  G e n e r a l  Assembly. 

During t h e  p a s t  1 0  y e a r s ,  t h e  Colorado Bar A s s o c i a t i o n  
J u d i c i a r y  Committee h a s  c o n t i n u e d  i t s  e f f o r t s  t o  improve t h e  admin- 
i s t r a t i o n  of  j u s t i c e  and t h e  b a r  h a s  a l s o  a p p o i n t e d  committe  s t o  
s t u d y  s e p a r a t e  problems such a s  j u s t i c e  and t r a f f i c  c o u r t s .  7f 

68 .  	 A r t i c l e  V I ,  S e c t i o n s  18, 21 ,  and 3 1 , a s  amended,1952. 
69 .  	 D i c t a ,  "Colorado and Minimum J u d i c i a l  S t a n d a r d s t t ,  P e t e r  H. 

Holmes, J r . ,  Vol. X X V I I I ,  No. 1, J a n u a r y ,  1951,  p. 1. 
70.  	 Chap te r  3 7 ,  A r t i c l e  1 0 ,  Co lo rado  Rev i sed  S t a t u t e s , 1 9 5 3 .  T h i s  

l e g i s l a t i o n  was r e v i s e d  i n  1959 t o  implement t h e  i n t e n t  of  t h e  
1953 measure and  t o  p r o v i d e  f o r  t h e  o f f i c e  of j u d i c i a l  admin-
i s t r a t o r .  

71. 	 For  a  d i s c u s s i o n  o f  t h e  recommendations of  t h e  Colorado Bar 
A s s o c i a t i o n  Committee on J u s t i c e  and T r a f f i c  C o u r t s  s e e  J u s t i c e  
C o u r t s  i n  Amer ica ,  pp. 73-77. 



I n  1957,  a  c o n s t i t u t i o n a l  amendment p e r t a i n i n g  t o  j u d i c i a l  
s e l e c t i o n  was d r a f t e d  by t h e  j u d i c i a r y  committee and i n t r o d u c e d  a t  
t h e  1957 s e s s i o n  of  t h e  G e n e r a l  Assembly. T h i s  p r o p o s a l  was ve ry  
s i m i l a r  t o  t h e  one which w a s  r e j e c t e d  by t h e  G e n e r a l  Assembly i n  
1949. As ide  from p x i n t i n g ,  no a t t i o n  was t a k e n .  I n s t e a d  of hav ing  
t h i s  p r o p o s a l  i n t r o d u c e d  a g a i n  i n  1958,  t h e  j u d i c i a r y  committee 
r e f e r r e d  i t  t o  t h e  J u d i c i a l  C o u n c i l  f o r  c o n s i d e r a t i o n .  

The b a r  a s s o c i a t i o n  a l s o  p a r t i c i p a t e d  i n  t h e  s t u d i e s  made 
by t h e  J u d i c i a l  C o u n c i l  1957-1959 and h a s  a c t i v e l y  s u p p o r t e d  and 
p a r t i c i p a t e d  i n  t h e  e f f o r t s  of  t h e  L e g i s l a t i v e  C o u n c i l  Committee on 
t h e  A d m i n i s t r a t i o n  of J u s t i c e .  

Colorado J u d i c i a l  C o u n c i l  

I n  September 1957,  a  r e q u e s t  was made t o  t h e  governor  by 
C h i e f  J u s t i c e  0. O t t o  Moore of  t h e  Co lo rado  Supreme C o u r t  t h a t  a 
J u d i c i a l  C o u n c i l  be c r e a t e d  t o  conduc t  a s t u d y  c ~ n c e r n i n ~ ~ p r o b l e m s  
o f  t h e  f i r s t  magni tude  I n  t h e  a d m i n i s t r a t i o n  of  j u s t i c e .  The 
g o v e r n o r  r e sponded  by i s s u i n g  a n  e x e c u t i v e  o r d e r  c r e a t i n g  t h e  
Co lo rado  J u d i c i a l  C o u n c i l  and a p p o i n t i n g  29  members i n c l u d i n g  
j u d g e s ,  l e g i s l a t o r s ,  a t t o r n e y s ,  and l a y  c i t i z e n s .  

The 4 1 s t  G e n e r a l  Assembly, second  r e g u l a r  s e s s i o n  ( 1 9 5 8 ) ,  
a d o p t e d  l e g i s l a t i o n  c r e a t i n g  t h e  J u d i c i a l  C o u n c i l  and a u t h o r i z i n g  
t h e  governor  t o  a p p o i n t  t h e  members t h e r e o f ,  and making an  
a p p r o p r i a t i o n  of  $2,500.73 The governor  a p p a i h t e d  Chief  J u s t i c e  
Moore a s  chai rman and r e a p p o i n t e d  t h o s e  named p r e v i o u s l y  i n  h i s  
e x e c u t i v e  o r d e r . '  Two appo in tmen t s  of  coun ty  judges  were made, t o  
g i v e  t h e  coun ty  c o u r t $  r e p r e s e n t a t i o n  on t h e  C o u n c i l .  

I n  A p r i l  1958,  t h e  membership of t h e  J u d i c i a l  C o u n c i l  was 
d i v i d e d  i n t o  f i v e  sub-commit tees  f o r  c o n s i d e r a t i o n  of t h e  f o l l o w i n g  
t o p i c s :  

1) p r e p a r a t i o n  of l e g i s l a t i o n  t o  e l i m i n a t e  d i s t r i c t  c o u r t  
a p p e l l a t e  r ev iew of  a c t i o n s  t a k e n  by t h e  I n d u s t r i a l  Commission and 
o t h e r  p u b l i c  a g e n c i e s  and f o r  j u d i c i a l  r e v i e w  o n l y  by t h e  supreme 
c o u r t  and t h e n  o n l y  i f  t h e  c o u r t  f e e l s  t h e r e  is s u f f i c i e n t  r e a s o n  
f o r  r ev iew;  

'1 p r e p a r a t i o n  of  l e g i s l a t i o n  abolishing t x i a l s  de novo i n  
t h e  d i s t r  c t  c o u r t  from coun ty  c o u r t g  i n  t h o b e  c o u n t i e s  where a f u l l  
t r i a l  i s  h e a r d  b e f o r e  a l awyer  j u d g e ,  and g e n e r a l  c o n s i d e r a t i o n  of  
c o u n t y  and j u s t i c e  o f  t h e  peace  c o u r t  o p e r a t i a n  and j u r i s d i c t i o n  and 
t h e  problems r e l a t e d  t h e r e t o ;  

72. F i r s t  R e p o r t  on P r o c e e d i n g s  of  S t a t e  o f  t h e  ~ ~ d i ~ c i e l C o u n c i 1 ,  
C o l o r a d o ,  Denver ,  December 1958,  6 . '  1. 

73.  C h a p t e r  33, S e s s i o n  Laws o f  Colorado, 1958. 



3 )  p r e p a r a t i o n  of l e g i s l a t i o n  a b o l i s h i n g  w r i t s  of e r r o r  
based  on t h e  comple te  r e c o r d  a s  a  m a t t e r  of  r i g h t  i n  eve ry  c a s e  t o  
t h e  supreme c o u r t  and r e q u i r i n g  t h a t  i n  c e r t a i n  t y p e s  of c a s e s  a  
p e t i t i o n  of  c e r t i o r a r i  be f i l e d  upon which t h e  supreme c o u r t  would 
d e t e r m i n e  whether  t o  o r d e r  a f u l l  revdew on t h e  r e c o r d ;  

4 )  p r e p a r a t i o n  of l e g i s l a t i o n  p a t t e r n e d  a f t e r  t h e  Pennsyl -  
v a n i a  A r b i t r a t i o n  Law under  which a l l  damage c a s e s  and money demands 
i n v o l v i n g  l e s s  t h a n  $3,000 m u s t  be s u b m i t t e d  t o  a r b i t r a t o r s  upon 
r e q u e s t  of e i t h e r  p a r t y  w i t h  p r o v i s i o n  f o r  f u r t h e r  l e g a l  a c t i o n  upon 
r e j e c t i o n  of  and- t h e  a r b i t r a t i o n  award by e i t h e r  p a r t y ;  

5 )  p r e p a r a t i o n  of  l e g i s l a t i o n  o r  c o u r t  r u l e  making an  
a d e q u a t e  p r e t r i a l  c o n f e r e n c e  r e p o r t  a p r e r e q u i s i t e  t o  t h e  r i g h t  of 
r ev iew by t h e  supreme c o u r t  e i t h e r  by p e t i t i o n  f o r  c e r t i o r a r i  o r  on 
w r i t  of e r r o r ,  and p r e p a r a t i o n  of a c o u r t  r u l e  making i t  n e c e s s a r y  
t h a t  i n  a l l  t r i a l s  (whe the r  t o  t h e  c o u r t  o r  t o  a  j u r y )  a  mot ion  f o r  
a  new t r i a l  be f i l e d  and de te rmined  by t h e  t r i a l  c o u r t  b e f o r e  a r e -
view of t h e  judgment w i l l  be e n t e r t a i n e d  by t h e  supreme c o u r t . 7 4  

The r e p o r t s  of t h e  f i v e  sub-committees  were reviewed by t h e  
J u d i c i a l  C o u n c i l  e n  banc and t h e n  r e f e r r e d  t o  t h e  Colorado Bar 
A s s o c i a t i o n  f o r  s t u d y  and comment. 

Review of A d m i n i s t r a t i v e  Aqency A c t i o n .  The sub-committee 
s t u d y i n g  t h e  e l i m i n a t i o n  of d i s t r i c t  c o u r t  r ev iew of  s t a t e  admin- 
i s t r a t i v e  agency a c t i o n s  r e p o r t e d  t h a t  i n  i t s  o p i n i o n  " . . . b e f o r e  
a p rocedure  can  be a d o p t e d  e l i m i n a t i n g  r e v i e w  of board  o r d e r s  and 
d e c i s i o n s  by t h e  D i s t r i c t  C o u r t  and p e r m i t t i n g  o r i g i n a l  r ev iew by 
t h e  Supreme C o u r t ,  i t  w i l l  f i r s t  be n e c e s s a r y  t o  amend o u r  C o n s t i -
t u t i o n  and g r a n t  t o  t h e  Supreme C o u r t  such  powers."75 Some members 
of  t h e  sub-committee q u e s t i o n e d  t h e  e l i m i n a t i o n  of  d i s t r i c t  c o u r t  
a p p e a l s  because  of t h e  i n c r e a s e d  burden which would be p l a c e d  on 
t h e  supreme c o u r t ,  and t h e  i n c r e a s e d  c o s t  r e s u l t i n g  from a p p e a l s  
d i r e c t l y  t o  t h e  supreme c o u r t .  The sub-commit tee ,  however,  p ro -
posed a c o n s t i t u t i o n a l  amendment which p r o v i d e d  f o r  d i r e c t  a p p e a l s  
t o  t h e  supreme c o u r t  f rom t h e  P u b l i c  U t i l i t i e s  Commission and t h e  
I n d u s t r i a l  Commission b u t  n o t  f rom o t h e r  a g e n c i e s .  F u r t h e r ,  t h e  
sub-committee recommended t h e  employment of law c l e r k s  t o  a s s i s t  
supreme c o u r t  j u s t i c e s ,  and proposed l e g i s l a t i o n  on  t h i s  s u b j e c t .  

County and J u s t i c e  C o u r t  O p e r a t i o n .  The sub-committee on 
county  and j u s t i c e  c o u r t  o r g a n i z a t i o n  and o p e r a t i o n ,  which a l s o  
had t h e  s p e c i f i c  a s s i g n m e n t  of p r e p a r i n g  l e g i s l a t i o n  t o  e l i m i n a t e  
t r i a l s  de novo from coun ty  t o  d i s t r i c t  c o u r t  i n  c e r t a i n  i n s t a n c e s ,  
made t h e  f o l l o w i n g  recommendations: 

74. I b i d . ,  pp. 2 and 3. 
75. Ibid. ,  p. 8. 



1) T r i a l s  de novo on a p p e a l  from county  c o u r t  t o  d i s t r i c t  
c o u r t  s h o u l d  be a b o m s h e d .  

2 )  The o f f i c e  o f  d i s t r i c t  c o u r t  f a m i l y  judge should  be 
c r e a t e d  i n  each  j u d i c i a l  d i s t r i c t  e x c e p t  Denver. Such judges would 
have t h e  same q u a l i f i c a t i o n s  a s  o t h e r  d i s t r i c t  judges  and would 
have j u r i s d i c t i o n  i n  a l l  domest ic  r e l a t i o n s  and j u v e n i l e  c a s e s .  
T h i s  recommendation would d e p r i v e  t h e  county  c o u r t  of j u r i s d i c t i o n  
i n  t h e s e  m a t t e r s .  

3 )  County c o u r t  j u r i s d i c t i o n  i n  c o u n t i e s  of l e s s  t h a n  
- 5 , 0 0 0  p o p u l a t i o n  s h o u l d  be t r a n s f e r r e d  t o  t h e  d & s t r i c t  c o u r t .  

4 )  The p r e s e n t  j u s t i c e  of t h e  peace  sys tem s h o u l d  be 
a b o l i s h e d  and r e p l a c e d  w i t h  t h e  b e s t  minor c o u r t  system which can  
be developed from t h e  v a r i o u s  p r o p o s a l s  which have a l r e a d y  been 
made. Whatever p l a n  is deve loped ,  m a g i s t r a t e s  s h o u l d  be under t h e  
s u p e r v i s i o n  of t h e  county  c o u r t s ,  s h o u l d  be s a  a r i e d ,  and shou ld  
p o s s e s s  n e c e s s a r y  e d u c a t i o n a l  q u a l i f i c a t i o n s e 7  b 

The sub-committee was of t h e  o p i n i o n  t h a t  a c o n s t i t u t i o n a l  
amendment would n o t  be n e c e s s a r y  t o  adop t  t h e  recommended f a m i l y  
c o u r t  sys tem,  b u t  a c o n s t i t u t i o n a l  amendment would be needed t o  
t r a n s f e r  county  c o u r t  j u r i s d i c t i o n  t o  d i s t r i c t  c o u r t s  i n  t h e  s m a l l e r  
c o u n t i e s .  

E l i m i n a t i o n  of Writs of  E r r o r ,  The sub-committee s t u d y i n g  
t h e  e l i m i n a t i o n  of  w r i t s  of e r r o r  t o  t h e  supreme c o u r t  i n  c e r t a i n  
c a t e g o r i e s  of c a s e s  made t h e  f o l l o w i n g  recommendations: 

1) L e g i s l a t i o n  s h o u l d  be adop ted  t o  p r o v i d e  a d e q u a t e l y  
compensated and e x p e r i e n c e d  r e s e a r c h  a s s i s t a n t s  t o  t h e  j u s t i c e s  of 
t h e  supreme c o u r t .  

2 )  The J u d i c i a l  C o u n c i l  s h o u l d  make a c o n t i n u e d  s t u d y  t o  
d e t e r m i n e  t h e  need f o r  an  i n t e r m e d i a t e  c o u r t  of  a p p e a l s .  

3 )  Complete and d e t a i l e d  s t a t i s t i c a l  i n f o r m a t i o n  concerning 
c a s e  l o a d s ,  n a t u r e  of c a s e s ,  and o t h e r  p e r t i n e n t  m a t t e r s  r e l a t i n g  
t o  Colorado c o u r t s  s h o u l d  be o b t a i n e d  t o  a s s i s t  t h e  J u d i c i a l  Counci l  
i n  f u r t h e r  s t u d y  . 

4 )  A s  a n  immediate  measure t o  h e l p  a l l e v i a t e  t h e  backlog 
of  c a s e s  i n  t h e  supreme c o u r t ,  t h e  supreme c o u r t  s h o u l d  modify t h e  
r u l e  of c i v i l  p r o c e d u r e  a p p l y i n g  t o  wri ts  of e r r o r  t o  a l l o w  it t h e  

76.  	 The p r o p o s a l s  reviewed by t h e  J u d i c i a l  C o u n c i l  i n c l u d e d :  t h e  
recommendations of t h e  Colorado Bar A s s o c i a t i o n  J u s t i c e  and 
T r a f f i c  C o u r t  Committee, c i r c u i t  m a g i s t r a t e  sys tem proposed by 
Judge M i t c h e l l  J o h n s ,  and t h e  p r o p o s a l  t o  c o n s o l i d a t e  j u s t i c e  
c o u r t  and coun ty  c o u r t  j u r i s d i c t i o n .  



d i s c r e t i o n  t o  r e j e c t  writs  of  e r r o r  i n  d i s t r i c t  c o u r t  c a s e s  i n v o l v -
i n g  l e s s  t h a n  $3,000.77 

O t h e r  M a t t e r s .  The sub-committee s t u d y i n g  t h e  a d o p t i o n  of  
t h e  P e n n s y l v a n i a  A r b i t r a t i o n  Law recommended t h a t  such  l e g i s l a t i o n  
n o t  be adop ted .  The sub-committee s t u d y i n g  r u l e  changes  p e r t a i n i n g  
t o  p r e - t r i a l  c o n f e r e n c e s  and new t r i a l  mot ions  p r e p a r e d  amended 
r u l e s  on' bo th -  t h e s e  s u b j e c t s . 7 8  

Comments by Co lo rado  Bar A s s o c i a t i o n .  The b a r  a s s o c i a t i o n  
r e f e r r e d  t h e  recommendat ions of  t h e  J u d i c i a l  C o u n c i l  sub-committee 
t o  it; j u d i c i a r y  commit tee ,  which i n  t u r n  a p p o i n t e d  sub-commit tees  
t o  s t u d y  t h e  J u d i c i a l  C o u n c i l  p r o p o s a l s .  

A s  a r e s u l t  of t h i s  s t u d y ,  t h e  Co lo rado  Bar A s s o c i a t i o n  
Board o f  Governors  and t h e  J u d i c i a r y  Committee r e p o r t e  
i n g  f i n d i n g s  on t h e  J u d i c i a l  C o u n c i l  recommendat ions.7 $ the 

1) O p p o s i t i o n  was v o i c e d  t o  t h e  recommendation t h a t  
a p p e a l s  f rom t h e  P u b l i c  U t i l i t i e s  Commission and t h e  I n d u s t r i a l  
Commission be t a k e n  d i r e c t l y  t o  t h e  supreme c o u r t .  

2 )  C o n s t i t u t i o n a l  r e f o r m  o f  t h e  Co lo rado  j u d i c i a l  sys t em 
s h o u l d  be comprehens ive  and a p i e c e m e a l  approach  s h o u l d  be a v o i d e d ,  
s i n c e  any change i n  one segment  o f  t h e  j u d i c i a l  s y s t e m ,  such  a s  t h e  
m o d i f i c a t i o n  of t h e  j u r i s d i c t i o n  of  any of  t h e  c o u r t s  o r  t h e  
e l i m i n a t i o n  o f  e x i s t i n g  c o u r t s  o r  c r e a t i o n  of  new c o u r t s ,  of n e c e s s i t y  
a f f e c t s  t h e  e n t i r e  sys tem.  80  

3 )  The e l i m i n a t i o n  of t r i a l s  --novo from coun ty  c o u r t  t o  de  
d i s t r i c t  c o u r t  was approved  i n  p r i n c i p l e ,  p r o v i d i n g  t h a t  any 
l e g i s l a t i o n  s u b m i t t e d  t o  accompl i sh  t h i s  o b j e c t i v e  c o n t a i n  p r o p e r  
s a f e g u a r d s  t o  t h e  l i t i g a n t s .  

4 )  The p r o p o s a l  f o r  c r e a t i o n  o f  a - d i s t r i c t  c o u r t  f a m i l y  
judge  was r e f e r r e d  t o  t h e  b a r  a s s o c i a t i o n ' s  d o m e s t i c  r e l a t i o n s  com-
m i t t e e  f o r  f u r t h e r  s t u d y ,  e s p e c i a l l y  w i t h  r e f e r e n c e  t o  p o p u l a t i o n  
and  d i s t a n c e  problems i n  some j u d i c i a l  d i s t r i c t s  and t h e  a v a i l a b i l i t y  
o f  q u a l i f i e d  judges .  

5 )  F u r t h e r  s t u d y  i s  needed w i t h  r e s p e c t  t o  e l i m i n a t i n g  
coun ty  c o u r t s  i n  s m a l l  c o u n t i e s  and p r o v i s i o n  of a n  i n t e r m e d i a t e  
c o u r t  of  a p p e a l s .  The a b o l i t i o n  of  w r i t s  of e r r o r  i s  opposed a s  

77. J u d i c i a l  C o u n c i l  R e p o r t  op. cit. p. 14 .  
78.  I b i d . , p .  15. 
79.  I b i d . ,  pp. 21-26. 
80 .  T h i s  comment was made w i t h  r e f e r e n c e  t o  t h e  recommendat ions t h a t  

~ -

coun ty  c o u r t  j u r i s d i c t i o n  be  t r a n s f e r r e d  t o  t h e  d i s t r i c t  c o u r t s  
i n  c o u n t i e s  of l e s s  t h a n  5 , 0 0 0  p o p u l a t i o n  and a c o n s t i t u t i o n a l  
amendment be  o f f e r e d  f o r  t h i s  pu rpose .  



l ong  a s  t h e  p r e s e n t  c o u r t  sys tem i s  i n  e f f e c t .  There  was g e n e r a l  
agreement  w i t h  t h e  p roposed  r u l e  changes  r e l a t i n g  t o  p r e t r i a l  con-
f e r e n c e s  and new t r i a l  mot ions .  

L e q i s l a t i v e  A c t i o n  

The 42nd G e n e r a l  Assembly, f i r s t  s e s s i o n  (1959), passed  
l e g i s l a t i o n  which p r o v i d e d  a law c l e r k  f o r  ~ f c h  supreme c o u r t  j u s t i c e  
and made an  a p p r o p r i a t i o n  f o r  t h i s  purpose .  The most i m p o r t a n t  
L e g i s l a t i v e  a c t i o n  c o n c e r n i n g  t h e  a d m i n i s t r a t i o n  of  j u s t i c e  was 
t h e  a d o p t i o n  of a  measure which implemented t h e  supreme c o u r t ' s  
g e n e r a l  s u p e r i n t e n d i n g . c o n t r o 1  o  r i n f e r i o r  c o u r t s .  T h i s  l e g -  
i s l a t i o n  p r o v i d e d  t h e  f o l l o w i n g :  85 

1) d i v i s i o n  of a l l  c o u r t s  o f  r e c o r d  i n  t h e  s t a t e  i n t o  
j u d i c i a l  d e p a r t m e n t s ,  n o t  t o  exceed s i x  i n  number, w i t h  a j u s t i c e  
of  t h e  supreme c o u r t  a s s i g n e d  t o  e a c h  depar tmen t  a s  d e p a r t m e n t a l  
j u s t i c e ;  

2 )  c r e a t i o n  of  t h e  p o s i t i o n  of  j u d i c i a l  a d m i n i s t r a t o r  t o  
be a p p o i n t e d  by t h e  supreme c o u r t ,  s u c h  a d m i n i s t r a t o r  t o  be respon-  
s i b l e  t o  t h e  supreme c o u r t  f o r  t h e  per formance  o f  d u t i e s  a s s i g n e d  
by i t  o r  a u t h o r i z e d  by law; , 

3 )  c o l l e c t i o n  o f  j u d i c i a l  s t a t i s t i c s  from a l l  c o u r t s  of 
r e c o r d ;  

4 )  ass ignment  of  d i s t r i c t  c o u r t  and q u a l i f i e d  county  c o u r t  
judges  by d e p a r t m e n t a l  j u s t i c e s  on temporary  b a s i s  t o  o t h e r  d i s t r i c t  
c o u r t s  a s  needed,  w i t h  a  s i m i l a r  p r o v i s i o n  a s s i g n i n g  county  judges  
t o  o t h e r  coun ty  c o u r t s ;  

5)  p r o v i s i o n  f o r  j u d i c i a l  c o n f e r e n c e s  t o  be h e l d  a t  l e a s t  
once  a n n u a l l y  by a l l  j udges  and t h e  d e p a r t m e n t a l  j u s t i c e  i n  each  
d e p a r t m e n t ;  

6 )  appo in tmen t  of a p r e s i d i n g  judge  i n  each m u l t i - j u d g e  
j u d i c i a l  d i s t r i c t  by t h e  a p p r o p r i a t e  d e p a r t m e n t a l  j u s t i c e ;  and 

7 )  d e f i n i t i o n  o f  t h e  a d m i n i s t r a t i v e  powers of  t h e  c h i e f  
j u s t i c e  and d e p a r t m e n t a l  j u s t i c e s  and t h e  ru le-making powers which 
may be e x e r c i s e d  t h e r e u n d e r .  

None o f . t h e  o t h e r  J u d i c i a l  C o u n c i l  recommendations which 
r e q u i r e d  l e g i s l a t i v e  a c t i o n  o r  c o n s t i t u t i o n a l  change were r e f e r r e d  

81. 	 37-2-10 ( 2 ) , C o l o r a d o  Rev i sed  S t a t u t e s , 1 9 5 3 , a s  amended by Chapter  
8 9 ,  Co lo rado  S e s s i o n  Laws,1959. 

82 .  	 c h a p t e r  3 7 ,  A r t i c l e  10, c o l o r a d o  Rev i sed  S t a t u t e s ,  1953, a s  
amended by C h a p t e r  9 3 ,  Co lo rado  S e s s i o n  Laws,1959. 



t o  t h e  G e n e r a l  Assembly, a l t h o u g h  t h e r e  was a l a r g e  number of  b i l l s  
r e l a t i n g  t o  j u s t i c e  c o u r t s  i n t r o d u c e d ,  a s  a r e s u l t  o f  v a r i o u s  minor 
c o u r t  s t u d i e s .  I n s t e a d  of  p r o v i d i n g  a new a p p r o p r i a t i o n  f o r  t h e  
J u d i c i a l  C o u n c i l ,  t h e  G e n e r a l  Assembly p a s s e d  a j o i n t  r e s o l u t i o n  
e s t a b l i s h i n g  a two-year  s t u d y  o f  a d m i h i s t r a t i o n  of  j u s t i c e  under 
t h e  d i r e c t i o n  o f  t h e  L e g i s l a t i v e  ~ o u n c i l . 8 3  

Leaque of  Women V o t e r s  

- The League of  Women V o t e r s  h a s  i n c l u d e d  v a r i o u s  p h a s e s  of 
c o u r t  o r g a n i z a t i o n  and o p e r a t i o n  on  i t s  s t u d y  agenda f o r  t h e  l a s t  
s e v e r a l  y e a r s .  I n  1955,  t h e  l e a g u e  recommended t h e  e s t a b l i s h m e n t  
of  s e p a r a t e  j u v e n i l e  c o u r t s  t h r o u g h o u t  t h e  s t a t e ,  e s t a b l i s h e d  w i t h  
a b road  enough t a x  b a s e  s o  t h a t  a d e q u a t e  s a l a r i e s  c o u l d  be p a i d  and 
e s s e n t i a l  s e r v i c e s  p r o v i d e d . 8 4  

The League o f  Women V o t e r s  h a s  a l s o  been  i n t e r e s t e d  i n  
j u d i c i a l  s e l e c t i o n  and r e c e n t l y  t u r n e d  i t s  a t t e n t i o n  t o  o v e r - a l l  
j u d i c i a l  o r g a n i z a t i o n  problems.  I n  a  r e c e n t  p u b l i c a t i o n  t h e  l e a g u e  
o u t l i n e d  i t s  f i n d i n g s  on c o u r t  problems and p roposed  s o l u t i o n s ,  b u t  
d i d  n o t  make any d e f i n i t e  recommendat ions.85 T h i s  r e p o r t  cove red  
a l l  c o u r t  l e v e l s  f rom t h e  supreme c o u r t  t h r o u g h  j u s t i c e  c o u r t s  and 
o u t l i n e d  p e r s o n n e l ,  o r g a n i z a t i o n a l ,  and p r o c e d u r a l  problems.  I t  
i s  a n t i c i p a t e d  t h a t  t h e  l e a g u e  w i l l  make some s p e c i f i c  recommendations 
a f t e r  f u r t h e r  s t u d y .  

L e q i s l a t i v e  S t u d i e s  

P r i o r  t o  t h e  c u r r e n t  L e g i s l a t i v e  C o u n c i l  a d m i n i s t r a t i o n  of  
j u s t i c e  s t u d y ,  t h e r e  were L e g i s l a t i v e  C o u n c i l  s t u d i e s  p e r t a i n i n g  
t o  j u v e n i l e  c o u r t s  and  j u s t i c e  of  t h e  p e a c e  c o u r t s .  The L e g i s l a t i v e  
C o u n c i l  C h i l d r e n ' s  Laws Committee f o c u s e d  a t t e n t i o n  on j u v e n i l e  
c o u r t s  and j u v e n i l e  c o u r t  s e r v i c e s  i n  i t s  s t u d i e s  from 1955 th rough  
1958. The committee c o n s i d e r e d  t h e  c r e a t i o n  o f  s e p a r a t e  j u v e n i l e  
c o u r t s ,  i n c l u d i n g  t h e  p r o p o s a l  t o  e s t a b l i s h  a  d i s t r i c t  c o u r t  f a m i l y  
d i v i s i o n ,  b u t  made no d e f i n i t e  recommendat ions.  I n s t e a d  t h e  com-
m i t t e e  recommended t h e  improvement of j u v e n i l e  p r o b a t i o n  s e r v i c e s  
t h r o u g h  s t a t e  a i d .  T h i s  recommendat ion r e s u l t e d  i n  l e g i s l a t i o n  which 
was p a s s e d  by t h e  G e n e r a l  Assembly i n  1959 ,  p r o v i d i n g  matching  f u n d s  
of  $200 p e r  month o r  o n e - h a l f ,  wh ichever  was l e s s ,  o f  t h e  s a l a r y  of 
e a c h  j u v e n i l e  p r o b a t i o n  o f f i c e r  who met t h e  minimum q u a l i f i c a t i o n s  
s e t  i n  t h e  a c t . 8 6  

83.  	 S e n a t e  J o i n t  R e s o l u t i o n  Nc. 1 6 ,  42nd G e n e r a l  Assembly,  1st 
s e s s i o n ,  1959.  I t  a p p e a r s  t h a t  t h e  o t h e r  J u d i c i a l  C o u n c i l  
recommendat ions r e q u i r i n g  l e g i s l a t i v e  a c t i o n  o r  c o n s t i t u t i o n a l  
change were n o t  s u b m i t t e d ,  pending  t h e  r e s u l t s  of  t h e  L e g i s l a t i v e  
C o u n c i l  s t u d y  and t h e  d a t a  d e v e l o ~ e d  by t h e  J u d i c i a l  A d m i n i s t r a t o r .  

84 .  	 The ~ s t a b l i s h m e n t  of  S p e c i a l  ~ u v e n i l e  e o u r t s  , i n  C o l o r a d o ,  League 
o f  Women V o t e r s  of  C o l o r a d o ,  I n c . ,  Denver ,  O c t o b e r  1955. 

85 .  	 T h e C a s e f o r C o u r t s .  
86 .  	 22-8-8 t h r o u g h  1 0 ,  Coloracio Hev i sed  S t a t u t e s  of  1953.  



J u s t i c e  C o u r t  S tudy .  The L e g i s l a t i v e  C o u n c i l  j u s t i c e  c o u r t  
s t u d y  was made pu s u a n t  t o  a j o i n t  r e s o l u t i o n  p a s s e d  by t h e  G e n e r a l  
Assembly i n  1957 .87 The Leg i s l a  t i v e  C o u n c i l  commit tee which made 
t h e  j u s t i c e  c o u r t  s t u d y  h e l d  m e e t i n g s  t h r o u g h o u t  t h e  s t a t e  and 
d i r e c t e d  an  a n a l y s i s  of j u s t i c e a c o u r t  d o c k e t s .  I n  a d d i t i o n ,  t h i s  
commit tee t r a c e d  t h e  h i s t o r i c a l  development  of  j u s t i c e  c o u r t s  i n  
C o l o r a d o ,  examined minor  c o u r t  r e f o r m  i n  o t h e r  s t a t e s ,  a n a l y z e d  
v a r i o u s  p r o p o s a l s  f o r  e l i m i n a t i n g  o r  improving  t h e  j u s t i c e  c o u r t  
sys t em,  and  c o n f e r r e d  w i t h  t h e  Colorado J u s t i c e  of t h e  Peace  
A s s o c i a t i o n  and t h e  Co lo rado  Bar A s s o c i a t i o n  J u s t i c e  and T r a f f i c  
C o u r t  Committee. 

There  w a s ' n o  unanimous agreement  among t h e  committee members 
i n  f a v o r  of any s p e c i f i c  p r o p o s a l  f o r  improving  C o l o r a d o ' s  minor 
c o u r t s .  The commi t t ee ' s  r e p o r t  t o  t h e  42nd G e n e r a l  Assembly covered  
t h e  d a t a  deve loped  i n  t h e  c o u r s e  o f  t h e  s t u d y  a l o n g  w i t h  s e v e r a l  
a l t e r n a t e  recomrnenda t i o n s  .88 

I n  p r o p o s i n g  t h e s e  a l t e r n a t e  recommendat ions f o r  c o n s i d e r a -
t i o n  by t h e  G e n e r a l  Assembly,  t h e  L e g i s l a t i v e  C o u n c i l  J u s t i c e  Cour t  
Committee commented, "The impor tance  of  lower  c o u r t s  and  t h e  many 
d i f f i c u l t i e s  i n  a d m i n i s t e r i n g  j u s t i c e  e f f i c i e n t l y  and e q u i t a b l y  i n  
t h e s e  c o u r t s  w a r r a n t  c a r e f u l  c o n s i d e r a t i o n  by t h e  G e n e r a l  Assembly of 
a l l  p r o p o s i t i o n s  p l a c e d  b e f o r e  i t  f o r  m o d i f i c a t i o n  o r  a b o l i t i o n  of 
j u s t i c e  c o u r t s ,  n o t  j u s t  t h o s e  made by t h e  committee."89 

The committee t h e n  made t h e  f o l l o w i n g  recommendations :go 

1. J u s t i c e  c o u r t  j u r i s d i c t i o n  i n  t h e  11 C l a s s  I1 c o u n t i e s  
s h o u l d  be r e p e a l e d  and s u p e r i o r  c o u r t s  k r e a t e d  i n  t h e s e  c o u n t i e s .  
The judges  of t h e s e  s u p e r i o r  c o u r t s  s h o u l d  be a t t o r n e y s  l i c e n s e d  
t o  p r a c t i c e  law i n  Co lo rado .  These c o u r t s  s h o u l d  have j u r i s d i c t i o n  
i n  a l l  misdemeanors and  t h e  same c i v i l  j u r i s d i c t i o n  a s  coun ty  c o u r t s ,  
e x c e p t  f o r  p r o b a t e  and  j u v e n i l e  m a t t e r s .  The j u r i s d i c t i o n  of t h e  
Denver S u p e r i o r  C o u r t  s h o u l d  be t h e  same a s  f o r  t h e  proposed  s u p e r i o r  
c o u r t s  i n  C l a s s  I1 c o u n t i e s .  The re  s h o u l d  be a s u f f i c i e n t  number of 
s u p e r i o r  c o u r t s  i n  each  of t h e  C l a s s  I1 c o u n t i e s  and i n  Denver t o  
h a n d l e  e a c h  c o u n t y ' s  j u s t i c e  c o u r t  c a s e  l o a d .  C o n s i d e r a t i o n  s h o u l d  
be g i v e n  t o  l o c a t i n g  a d d i t i o n a l  s u p e r i o r  c o u r t s  o u t s i d e  of t h e  county  
s e a t .  

2 .  The G e n e r a l  Assembly s h o u l d  c o n s i d e r  a l t e r n a t e  p r o p o s a l s  
f o r  h a n d l i n  j u s t i c e  c o u r t  c a s e s  i n  t h e  51 C l a s s  I11 t h r o u g h  V I  
c o u n t i e s :  a3 r e p e a l  of  a l l  j u s t i c e  c o u r t  j u r i s d i c t i o n  w i t h  t h e  
r e s u l t  t h a t  j u s t i c e  c o u r t  c a s e s  would be t r i e d  i n  coun ty  c o u r t ;  o r  

87 .  	 House J o i n t  R e s o l u t i o n  No. 6 ,  4 1 s t  G e n e r a l  Assembly,  r irsts e s s i o n ,  1957. 
88. 	 J u s t i c e  C o u r t s  i n  C o l o r a d o ,  C h a p t e r  V ,  pp. 65-92. 
89 .  	 I b i d . , p .  x v i .  
90.  	 I b i d .  , p .  x v i i .  



b )  l i m i t  of j u s t i c e  c o u r t  c r i m i n a l  j u r i s d i c t i o n  w h i l e  c o n t i n u i n g  p r e -  
s e n t  c i v i l  j u r i s d i c t i o n .  Under t h e  second  p r o p o s a l ,  t h e  maximum 
f i n e  which a j u s t i c e  of  t h e  peace  c o u l d  l e v y  would be $100, and he  
c o u l d  n o t  impose a j a i l  s e n t e n c e .  C e r t a i n  o f f e n s e s  such  a s  h i t - a n d -  
r u n  a c c i d e n t s ,  d r i v i n g  w h i l e  i n t o x i c a k e d ,  and d r i v i n g  under  r e v o c a t i o n  
and s u s p e n s i o n ,  would a u t o m a t i c a l l y  be t r i e d  i n  county  c o u r t .  I f  
t h i s  second p r o p o s a l  i s  c o n s i d e r e d  f a v o r a b l y ,  each  C l a s s  I11 t h rough  
VI county  s h o u l d  be l i m i t e d  t o  one j u s t i c e  p r e c i n c t ,  and two j u s t l c e s  
of t h e  peace .  One of  t h e s e  j u s t i c e s  migh t  be l o c a t e d  o u t s i d e  of t h e  
county  s e a t  a t  t h e  d i s c r e t i o n  of  t h e  coun ty  commiss ioners .  The 
county  commissioner  i n  t h e s e  c o u n t i e s  s h o u l d  be r e q u i r e d  t o  p r o v i d e  
adequa'te c o u r t  f a c i l i t i e s  o r  re imbursement  f o r  same, s t a t u t e s ,  and 
o t h e r  m a t e r i a l  n e c e s s a r y  f o r  p r o p e r  c o u r t  o p e r a t i o n .  

3 .  A c o n s t i t u t i o n a l  amendment p r o v i d i n g  long-range  o v e r h a u l  
of  t h e  j u s t i c e  c o u r t  s y s t e m  s h o u l d  be worked o u t  i n  c o n j u n c t i o n  w i t h  
t h e  Colorado J u d i c i a l  C o u n c i l ,  becausk of  t h e  i n t e r  e l a t i o n s h i p  of  
t h e  v a r i o u s  l e v e l s  of  t h e  s t a t e ' s  j u d i c i a l  system. 9 f  

J u s t i c e  C o u r t  L e q i s l a t i o n .  Some 28 b i l l s  r e l a t i n g  t o  
j u s t i c e  c o u r t  o r g a n i z a t i o n ,  j u r i s d i c t i o n ,  and p r o c e d u r e s  were i n t r o -
duced d u r i n g  t h e  f i r s t  s e s s i o n  o f  t h e  42nd G e n e r a l  Assembly i n  1959. 
I n c l u d e d  among t h e s e  measures  were:  1) a b i l l  p r o v i d i n g  f o r  t r a n s f e r  
o f  j u s t i c e  c o u r t  j u r i s d i c t i o n  t o  coun ty  c o u r t s ;  2 )  a b i l l  c o v e r i n g  
t h e  p r o p o s a l  of t h e  Colorado 'Bar A s s o c i a t i o n  J u s t i c e  and T r a f f i c  
C o u r t  Committee; 3 )  s e v e r a l  b i l l s  embodying t h e  recommendations o f  
t h e  j u s t i c e s  o f  t h e  peace  a s s o c i a t i o n ;  and 4 )  a b i l l  which i n c l u d e d  
some of  t h e  a l t e r n a t e  s u g g e s t i o n s  o f  t h e  j u s t i c e  c o u r t  commit tee ,  
such  a s  c o n s o l i d a t i o n  of  p r e c i n c t s ,  p r o v i s i o n  by coun ty  commissioners  
of  n e c e s s a r y  equipment  and f a c i l i t i e s  f o r  j u s t i c e  c o u r t  o p e r a t i o n .  

None o f  t h e  measures  t o  e l i m i n a t e  o r  modify and improve t h e  
j u s t i c e  c o u r t  sys tem was p a s s e d .  A f t e r  d e f e a t  of  t h e  j u s t i c e  c o u r t - -
coun ty  c o u r t  c o n s o l i d a t i o n  p r o p o s a l  on second r e a d i n g  i n  t h e  house ,  
a sub-committee of t h e  House J u d i c i a r y  Committee was a p p o i n t e d  t o  
c o n s o l i d a t e  t h e  b e s t  f e a t u r e s  o f  t h e  v a r i o u s  p r o p o s a l s  i n t o  one 
b i l l  f o r  c o n s i d e r a t i o n  by t h e  house .  h i s  c o n s o l i d a t e d  measure 
i n c l u d e d  t h e  f o l l o w i n g  main f e a t u r e s .  .91 

1) Compensation: J u s t i c e s  o f  t h e  peace  i n  c o u n t i e s  w i t h  
p o p u l a t i o n s  between 70 ,000 and 100,000 c o u l d  r e t a i n  up t o  $7,500 
i n  f e e s  and  would be b a r r e d  f rom o u t s i d e  employment. A l l  o t h e r  
j u s t i c e s  c o u l d  r e t a i n  up t o  $5,000 i n  f e e s  i n s t e a d  of  t h e  p r e s e n t  
$3,600 l i m i t .  

91.  	 A t  t h a t  t ime  i t  was c o n t e m p l a t e d  t h a t  t h e  Colorado J u d i c i a l  
C o u n c i l  would c o n t i n u e  i n  e x i s t e n c e .  

92 .  	 H. B .  112 ,  42nd G e n e r a l  Assembly, 1st s e s s i o n ,  1959. 



2 )  J u r o r s :  The f e e s  f o r  j u s t i c e  c o u r t  j u r o r s  was s e t  a t  
$6 p e r  day ,  t h e  same a s  f o r  c o u r t s  of r e c o r d  and j u r y  s e l e c t i o n  
p r o c e d u r e s  were improved. 

3)  C o n s o l i d a t i o n  of P r e c i n c t s :  Each county  would be 
r educed  t o  one j u s t i c e  p r e c i n c t  w i t h  two j u s t i c e s  of  t h e  p e a c e ,  
e x c e p t  t h a t  i n  c o u n t i e s  o v e r  50,000 p o p u l a t i o n ,  t h e  board  of county 
commissioners  c o u l d  a p p o i n t  a n  a d d i t i o n a l  j u s t i c e  f o r  each  20,000 
p o p u l a t i o n .  

4 )  Q u a l i f i c a t i o n s :  I n  C l a s s  I and I1 c o u n t i e s  j u s t i c e s  
o f  t h e  peace  would be r e q u i r e d  t o  be a t t o r n e y s  a d m i t t e d  t o  t h e  
p r a c t i c e  of  law i n  c o l o r a d o .  I n  a l l  o t h e r  c o u n t i e s  j u s t i c e s  of t h e  
peace  would be r e q u i r e d  t o  be h i g h  s c h o o l  g r a d u a t e s .  A l l  j u s t i c e s  
of t h e  p e a c e ,  e x c e p t  t h o s e  a l r e a d y  i n  o f f i c e ,  would be r e q u i r e d  t o  
be a t  l e a s t  25 y e a r s  of  age and n o t  more t h a n  70  y e a r s  of  age ,  and 
no j u s t i c e  o f  t h e  peace  c o u l d  be a law enfo rcement  o f f i c e r  d u r i n g  
h i s  te rm of  o f f i c e .  

5 )  Removal from O f f i c e :  J u s t i c e s  of  t h e  peace cou ld  be 
removed from o f f i c e  upon p e t i t i o n  t o  t h e  coun ty  c o u r t  by t h e  
a t t o r n e y  g e n e r a l  o r  d i s t r i c t  a t t o r n e y  f o r  any of  t h e  f o l l o w i n g  
r e a s o n s :  a d j u d i c a t i o n  a s  a  m e n t a l  i n c o m p e t e n t ,  ma l feasance  o r  
m i s f e a s a n c e  i n  o f f i c e ,  f a i l u r e  t o  r e s i d e  i n  t h e  c o u n t y ,  c o n v i c t i o n  
of  a  f e l o n y ,  o r  f a i l u r e  t o  p o s t  t h e  r e q u i r e d  bond. 

6 )  Cour t  C l e r k s :  P r o v i s i o n  of c l e r i c a l  a s s i s t a n c e  t o  
j u s t i c e  c o u r t s  by t h e  county  commiss ioners  i n  a l l  c o u n t i e s  would 
be mandatory.  

7 )  Contempt: Any p e r s o n  found g u i l t y  of  contempt i n  j u s t i c e  
c o u r t  would be s u b j e c t  t o  a  maximum f i n e  of  $25 i n s t e a d  o f  $5. 

8 )  F a c i l i t i e s ,  T r a i n i n g ,  S u p p l i e s :  The boards  of  county 
commiss ioners  would be r e q u i r e d  t o  p r o v i d e  comple te  s e t s  of  
s t a t u t e s ,  o t h e r  s u p p l i e s ,  'and a d e q u a t e  cour t room f a c i l i t i e s  f o r  
j u s t i c e  c o u r t s ,  and a l s o  pay t h e  expenses  f o r  j u s t i c e s  of t h e  peace 
t o  a t t e n d  mee t ings  of  t h e  J u s t i c e s  of t h e  Peace A s s o c i a t i o n  and o t h e r  
o f f i c i a l  c o n f e r e n c e s .  

9 )  Ru les  of P rocedure :  The supreme c o u r t  would be r e q u e s t e d  
t o  a d o p t  a uni form manual of p r o c e d u r e  f o r  c i v i l  and c r i m i n a l  a c t i o n s  
i n  j u s t i c e  of  t h e  peace  c o u r t s ,  i n c l u d i n g  b a s i c  r u l e s  on t h e  
admiss ion  of  e v i d e n c e .  

A f t e r  c o n s i d e r a b l e  amendment on t h e  f l o o r ,  t h e  b i l l  was p a s s e d  by 
t h e  house i n  t h e  c l o s i n g  days  o f  t h e  s e s s i o n  and d i e d  i n  t h e  s e n a t e .  

The s e n a t e  a l s o  approved a  b i l l  which r e p r e s e n t e d  a con-
s o l i d a t i o n  of v a r i o u s  p r o p o s a l s  f o r  j u s t i c e  c o u r t  improvement a n  
which d i f f e r e d  f r o m t h e  house measure i n  t h e  f o l l o w i n g  r e s p e c t s .  83 

93.  S.B. 277,  42nd G e n e r a l  Assembly, 1st s e s s i o n ,  1959. 
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1) Compensation: J u s t i c e s  of t h e  peace  i n  c o u n t i e s  between 
70,000 and 100,000 p o p u l a t i o n  c o u l d  r e t a i n  $7,500 i n  f e e s  and c o u l d  
n o t  be o t h e r w i s e  employed ( s i m i l a r  t o  H . B .  1 1 2 ) ,  b u t  j u s t i c e s  of  t h e  
peace  i n  a l l  o t h e r  c o u n t i e s  c o u l d  r e t a i n  o n l y  $3,600 i n  f e e s  ( a s  
compared w i t h  $5,000 i n  H . B .  1 1 2 ) .  

2 )  J u r o r s :  No p r o v i s i o n .  

3 )  C o n s o l i d a t i o n  o f  P r e c i n c t s :  Each coun ty  would be reduced 
t o  one j u s t i c e  p r e c i n c t  a s  i n  H . B .  112. b u t  a d d i t i o n a l  j u s t i c e s  c o u l d  
be a p p d n t e d  i n '  any county  by t h e  board  of county  commissioners  w i t h -  
o u t  any r e s t r i c t i o n s .  co his p r o v i s i o n  appeared  t o  be i n  v i o l a t i o n  of  
A r t i c l e  X I V ,  S e c t i o n  11, Colorado C o n s t i t u t i o n , w h i c h  l i m i t s  t h e  number 
of  j u s t i c e s  of  t h e  peace  i n  each  j u s t i c e  p r e c i n c t  t o  two,  e x c e p t  i n  
p r e c i n c t s  of  50 ,000  o r  more p o p u l a t i o n ) .  

4 )  Q u a l i f i c a t i o n s :  J u s t i c e s ' o f  t h e  peace  would be r e q u i r e d  
t o  be a t t o r n e y s  i n  C l a s s  I and I1 c o u n t i e s  ( s i m i l a r  t o  H . B .  1 1 2 ) , .. . 
b u t  i n  t h e  o t h e r  c o u n t i e s ,  j u s t i c e s  would be r e q u i r e d  o n l y  t o  be 
under 72  y e a r s  o f  age  and n o t  law enfo rcement  o f f i c e r s .  

5 )  Removal from O f f i c e :  No p r o v i s i o n .  

6 )  C o u r t  C l e r k s :  No p r o v i s i o n .  

7 )  Contempt: No p r o v i s i o n .  

8 )  F a c i l i t i e s ,  T r a i n i n q ,  S u p p l i e s :  The p r o v i s i o n  t h a t  
county  commiss ioners  be r e q u i r e d  t o  f u r n i s h  s e t s  of  s t a t u t e s ,  s u p p l i e s ,  
and a d e q u a t e  c o u r t  f a c i l i t i e s  was s i m i l a r  t o  H . B .  112.  There  was no 
r e q u i r e m e n t  t h a t  t h e  coun ty  commiss ioners  pay t h e  expenses  of j u s t i c e s  
of t h e  peace  t o  a t t e n d  c o n f e r e n c e s .  

9 )  Ru les  o f  P r o c e d u r e :  No p r o v i s i o n .  

The s e n a t e  a d o p t e d  t h i s  measure ,  a l s o  i n  t h e  c l o s i n g  days  of 
t h e  s e s s i o n ,  and no a c t i o n  was t a k e n  i n  t h e  house.  The major  
o b s t a c l e  t o  t h e  passage  o f  l e g i s l a t i o n  t o  improve t h e  j u s t i c e  c o u r t  
sys tem was t h e  l a c k  of  l e g i s l a t i v e  agreement  on any p l a n  which would 
a p p l y  un i fo rmly  t h r o u g h o u t  t h z  s t a t e .  

Summary of P r e v i o u s  S t u d i e s  

The j u d i c i a l  s t u d i e s  made s i n c e  World War I1 a c h i e v e d  many 
p o s i t i v e  r e s u l t s ,  even though many of t h e  recommendations made 
were r e j e c t e d  o r  d e f e r r e d  f o r  f u r t h e r  s t u d y ;  p o s s i b l y  t h e  most  
i m p o r t a n t  c o n t r i b u t i o n  o f  t h e s e  s t u d y  e f f o r t s  was t h e  a t t e n t i o n  
f o c u s e d  on j u d i c i a l  problems.  The inadequacy of  p iecemea l  improve- 
ments  i n  t h e  a d m i n i s t r a t i o n  of  j u s t i c e  was d e m o n s t r a t e d  and ,  
c o n s e q u e n t l y ,  t h e  need f o r  a n  o v e r - a l l  s t u d y .  



C o n c r e t e  r e s u l t s  of  t h e  p r e v i o u s  s t u d i e s  i n c l u d e :  1) improve-
ment i n  j u d i c i a l  s a l a r i e s  and r e t i r e m e n t  b e n e f i t s ;  2 )  emphasis  on 
a  c o o r d i n a t e d  c o u r t  sys tem a d m i n i s t e r e d  by t h e  supreme c o u r t  and t h e  
passage  o f  l e g i s l a t i o n  t o  implement t h e  c o u r t ' s  g e n e r a l  s u p e r v i s o r y  
c o n t r o l ;  3 )  a s s i s t a n c e  t o  t h e  supreme c o u r t  th rough  t h e  p r o v i s i o n  
o f  law c l e r k s  f o r  e a c h  j u s t i c e ;  4 )  r o v i s i o n  f o r  removal of p h y s i c a l l y
o r  m e n t a l l y  i n c a p a c i t a t e d  j u d g e s ;  57 c u r t a i l m e n t  on t h e  use of 
j u d i c i a l  o f f i c e  f o r  p o l i t i c a l  advancement;  and  6 )  improvement i n  
c o u r t  s e r v i c e s  f o r  j u v e n i l e s .  



EHAPTER I1 

CONTINUING JUDICIAL PROBLEMS 

A number o f  v a r i e d  and complex' problems r e l a t i n g  t o  t h e  
o r g a n i z a t i o n  and a d m i n i s t r a t i o n '  o f  j u s t i c e  l e d  t o  t h e  a u t h o r i z a t i o n  
o f  t h e  L e g i s l a t i v e  C o u n c i l  s t u d y  by t h e  G e n e r a l  Assembly, 

Supreme C o u r t  

I n  1950,  218 c a s e s  were f i l e d  i n  t h e  Colorado Supreme Cour t .  
By t h e  end o f  1958,  t h e  a n n u a l  f i l i n g  r a t e  had  i n c r e a s e d  a l m o s t  90  
p e r  c e n t ,  t o  412 c a s e s  t h a t  y e a r .  On J a n u a r y  1, 1950,  167 c a s e s  
were pending b e f o r e  t h e  c o u r t .  The number of  c a s e s  pending had 
a l m o s t  t r i p l e d  by J a n u a r y  1, 1959,  when 483 c a s e s  were b e f o r e  t h e  
c o u r t ,  A l a r g e  p r o p o r t i o n  of pending c a s e s  a s  of J a n u a r y  1, 1959 
were n o t  a t  i s s u e ;  however,  t h e  p r o p o r t i o n  of c a s e s  pend ing  which 
were a t  i s s u e  i n c r e a s e d  s t e a d i l y  a f t e r  1956,  when 9 0  of t h e  1 6 1  
c a s e s  pend ing ,  o r  a l m o s t  4 5  p e r  c e n t ,  were a t  i s s u e .  A s  of J a n u a r y  
1, 1959,  295 of t h e  483 pending c a s e s , o r  6 1  p e r  c e n t , w e r e  a t  i s s u e .  

Not o n l y  was t h e  i n c r e a s e  i n  supreme c o u r t  back log  a problem 
of utmost  i m p o r t a n c e ,  b u t  it was one which needed a f a i r l y  immediate  
s o l u t i o n ,  even i f  o n l y  on a s t o p - g a p  b a s i s .  The p r o v i s i o n  of a 
law c l e r k  , f o r  each  supreme c o u r t  j u s t i c e  was e x p e c t e d  t o  be of  
c o n s i d e r a b l e  h e l p  t o  t h e  c o u r t  i n  e x p e d i t i n g  i t s  c a s e  l o a d ,  b u t  
t h e r e  was no e x p e c t a t i o n  t h a t  t h i s  s t e p  a l o n e  would p r o v i d e  a n  
a d e q u a t e  s o l u t i o n .  

Among s u g g e s t e d  remedies  were:  

1) c r e a t i o n  a t  l e a s t  on  a  temporary  b a s i s ,  of  a n  i n t e r m e d i a t e  
c o u r t  of  a p p e a l s ;  2) a d d i t i o n  of two j u s t i c e s ,  i n c r e a s i n g  t h e  s i z e  
of  t h e  supreme c o u r t  t o  n i n e  members; 3 )  a s s i s t a n c e  t o  be p r o v i d e d  
by r e t i r e d  supreme c o u r t  j u s t i c e s  and a c t i v e  a n d . r e t i r e d  d i s t r i c t  
c o u r t  j u d g e s ;  4 )  c u r t a i l m e n t  of  t h e  a u t o m a t i c  r i g h t  of  a p p e a l  on  
w r i t  of e r r o r ,  a t  l e a s t  i n  minor c i v i l  m a t t e r s ;  and 5 )  m o d i f i c a t i o n  
of  t h e  c o u r t ' s  i n t e r n a l  o p e r a t i n g  p r o c e d u r e s ,  p e r h a p s  d i s p o s i n g  of  
some m a t t e r s  by s i t t i n g  i n  d e p a r t m e n t  and making g r e a t e r  use  of o r a l  
argument .  

None of t h e s e  s u g g e s t e d  remedies  was new, and a l l  of them 
had b o t h  good and bad f e a t u r e s .  F u r t h e r  s t u d y  was needed t o  
d e t e r m i n e  which of t h e s e  p r o p o s a l s  ( o r  any o t h e r )  c o u l d  p r o v i d e  a 
f a i r l y  immediate  a l l e v i a t i o n  of  t h e  c o u r t ' s  c a s e  back log  problems.  
J u s t  a s  i m p o r t a n t  b u t  n o t  a s  immediate  was t h e  need f o r  long- range  
improvements i n  t h e  j u d i c i a l  sys tem t o  g u a r d  a g a i n s t  back log  problems 
i n  t h e  supreme c o u r t  i n  f u t u r e  y e a r s  and t h e  development  of a program 
t o  meet f u t u r e  back log  problems s h o u l d  t h e y  a r i s e .  



D i s t r i c t  C o u r t s  

The d i s t r i c t  c o u r t s  a p p e a r e d  t o  have fewer  problems t h a n  
t h e  o.ther segments  of t h e  s t a t e  c o u r t  sys tem.  I n c r e a s e d  c a s e  
l o a d s  i n  m e t r o p o l i t a n  d i s t r i c t s  were c a u s i n g  c o n c e r n ,  b u t  t h e  
c r e a t i o n  of t h e  1 7 t h  and 1 8 t h  j u d i c i a l  d i s t r i c t s  and t h e  p r o v i s i o n  
of  a d d i t i o n a l  j u d g e s h i p s  i n  some of  t h e s e  d i s t r i c t s  were h e l p i n g  
t o  a l l e v i a t e  t h e  problem. There  were i n d i c a t i o n s ,  however ,  t h a t  
s t i l l  f u r t h e r  a d d i t i o n s  t o  t h e  d i s t r i c t  bench would be needed,  a s  
w e l l  a s  p o s s i b l e  r e v i s i o n  of  j u d i c i a l  d i s t r i c t  b o u n d a r i e s  more i n  
a c c o r d  w i t h  g e o g r a p h i c  b a r r i e r s  and r e c e n t  p o p u l a t i n  growth .  The 
j u d i c i a l  d e p a r t m e n t  l e g i s l a t i o n  p r o v i d e d  machinery  f o r  t h e  temporary  
a s s ignment  of  , d i s t r i c t  j u d g e s  o u t s i d e  t h e i r  d i s t r i c t s .  The o n l y  
o t h e r  m a t t e r s  r e l a t i n g  t o  d i s t r i c t  c o u r t s  s u g g e s t e d  f o r  f u r t h e r  s t u d y  
were a change i n  t h e  method of j u d i c i a l  s e l e c t i o n  and t h e  e l i m i n a t i o n  
of t r i a l s  de novo on a p p e a l s  f rom coun ty  c o u r t s .  

County C o u r t s  

There  h a s  been  g e n e r a l  ag reemen t  t h a t  t r i a l s  d e  novo i n  
d i s t r i c t  c o u r t  on coun ty  c o u r t  a p p e a l s  s h o u l d  be e l i m i n a t e d ,  b u t  i t  
i s  d o u b t f u l  t h a t ,  g i v e n  t h e  e x i s t i n g  s i t u a t i o n  i n  most coun ty  c o u r t s ,  
a l l  t r i a l s  & novo c o u l d  be e l i m i n a t e d  w i t h o u t  working a  h a r d s h i p  on 
some l i t i g a n t s .  With t h e  e x i e p t i o n  of  C l a s s  I and I1 c o u n t i e s ,  county  
j u d g e s  a r e  n o t  r e q u i r e d  t o  be l a w y e r s ,  and l e s s  t h a n  o n e - t h i r d  of t h e  
coun ty  j u d g e s  i n  t h e  51 s m a l l e r  c o u n t i e s  a r e  l awyers .  O f t e n  i n  t h e s e  
s m a l l  c o u n t i e s ,  i t  i s  d i f f i c u l t  t o  g e t  a c o u r t  r e p o r t e r  s o  t h a t  a c a s e  
t r a n s c r i p t  can  be p r e p a r e d .  The e l i m i n a t i o n  of t r i a l s  d e  novo i n  
a p p e a l s  f rom coun ty  c o u r t s  i n  t h e s e  sma' l l  c o u n t i e s  would d e p r i v e  
l i t i g a n t s  of hav ing  a f u l l  t r i a l  b e f o r e  a lawyer  judge;  f u r t h e r ,  t h e  
d i f f i c u l t y  i n  o b t a i n i n g  c o u r t  r e p o r t e r s  d e c r e a s e s  t h e  p o s s i b i l i t y  
t h a t  t h e r e  would be an a d e q u a t e  t r a n s c r i p t  upon which t o  a p p e a l  on 
t h e  r e c o r d .  For t h i s  r e a s o n ,  t r i a l s  de  novo have been viewed a s  
n e c e s s a r y  t o  i n s u r e  e a c h  l i t i g a n t  an  a d e w e  j u d i c i a l  h e a r i n g .  
Never the le s s ,  t h i s  p r o c e s s  i s  s u s c e p t i . b l e  t o  b e i n g  t a k e n  advan tage  
of  by some a t t o r n e y s  who would use  t h e  coun ty  c o u r t  t r i a l  a s  a 
" f i s h i n g  e x p e d i t i o n u  t o  g a t h e r  i n f o r m a t i o n  which w i l l  be u s e f u l  when 
t h e  c a s e  i s  r e t r i e d  on a p p e a l  t o  t h e  d i s t r i c t  c o u r t .  A s u b s t a n t i a l  
number of c i v i l  c a s e s  w i t h i n  t h e  coun ty  c o u r t ' s  j u r i s d i c t i o n a l  l i m i t  
o f  $2 ,000 a r e  f i l e d  i n i t i a l l y  i n  d i s t r i c t  c o u r t ,  t o  a v o i d  doub le  t r i a l s .  

While t h e r e  i s  a $2 ,000 l i m i t  on c i v i l  a c t i o n s  i n  county  
c o u r t ,  a l l  p r o b a t e  m a t t e r s  a r e  t r i e d ,  r e g a r d l e s s  of  t h e  amount of  t h e  
e s t a t e  i n v o l v e d .  F u r t h e r ,  t h e  coun ty  c o u r t  h e a r s  a l l  l unacy  and 
j u v e n i l e  m a t t e r s .  I t  i s  a r g u e d  t h a t  t o  be t r i e d  p r o p e r l y ,  t h e s e  
m a t t e r s  s h o u l d  be h e a r d  by j u d g e s  who a r e -  l awyers .  I t  would be 
e x t r e m e l y  d i f f i c u l t ,  however ,  t o  r e q u i r e  a l l  coun ty  j u d g e s  t o  be 
a t t o r n e y s ,  c o n s i d e r i n g  t h e  p r e s e n t  o r g a n i z a t i o n  and  j u r i s d i c t i o n  of 
c o u n t y  c o u r t s .  The p r e s e n t  l e v e l  of coun ty  j u d g e s v  s a l a r i e s  i n  t h e  
51 s m a l l e r  c o u n t i e s  r a n g i n g  from $734 t o  $5 ,600 ,  i s  t o o  low t o  a t t r a c t  
many a t t o r n e y s ,  e s p e c i a l l y  a s  t h e y  would be r e q u i r e d  t o  g i v e  up 



p r o b a t e  p r a c t i c e  ( u s u a l l y  a  major s o u r c e  of  a t t o r n e y s 1  income i n  
s m a l l  c o u n t i e s ) .  On t h e  b a s i s  of t h e  c a s e  l o a d  i n  most  of t h e  
s m a l l e r  coun ty  c o u r t s ,  it would be d i f f i c u l t  t o  j u s t i f y  much of a n  
i n c r e a s e  i n  j u d g e s 1  s a l a r i e s ;  and  many c o u n t i e s  do n o t  have t h e  
r e s o u r c e s  t o  f i n a n c e  i n c r e a s e d  e x p e n d i t u r e s  f o r  county  c o u r t s .  I n  
a t  l e a s t  f i v e  c o u n t i e s  t h e r e  a r e  no r e s i d e n t  a t t o r n e y s .  

P o s s i b l e  S o l u t i o n s  

- S e v e r a l  s o l u t i o n s  t o  county  c o u r t  problems have been o f f e r e d ,  
a l l  of which would a l t e r  t h e  e x i s t i n g  county  c o u r t  s t r u c t u r e .  These 
p r o p o s a l s  have i n c l u d e d :  1) c o n s o l i d a t i o n  of  j u s t i c e  and county  
c o u r t s ;  2 )  c r e a t i o n  of a s e p a r a t e  c i r c u i t  c o u r t ,  sys tem;  3 )  el imi-
a t i o n  of  county  c o u r t s  i n  s m a l l e r  c o u n t i e s  and t r a n s f e r  o f  j u r i s d i c t i o n  
t o  d i s t r i c t  c o u r t s ;  4 )  c o n s o l i d a t i o n  of c o u n t i e s  f o r  j u d i c i a l  pu rposes ;  
and 5 )  c o n s o l i d a t i o n  of  coun ty  c o u r t  j u r i s d i c t i o n  i n  d i s t r i c t  c o u r t s .  

D e s p i t e  t h e  many c r i t i c i s m s  of  coun ty  c o u r t  o p e r a t i o n s  aqd 
p e r s o n n e l ,  o p p o s i t i o n  h a s  been e x p r e s s e d  i n  s e v e r a l  a r e a s  t o  t h e  
e l i m i n a t i o n  of county  c o u r t s .  These o b j e c t i o n s  have r e s u l t e d  from: 
1) a d e s l r e  t o  keep governmenta l  f u n c t i o n s  a s  l o c a l  a s  p o s s i b l e ;  
and 2 )  t h e  a c c e s s i b i l i t y  of  t h e  c o u n t y  c o u r t  -- t h e  j u d g e  i s  u s u a l l y  
w e l l  known and h i s  o f f i c e  i s , u s u a l l y  open on a n  i n f o r m a l  b a s i s .  

J u s t i c e  C o u r t s  

Many of  t h e  c r i t i c i s m s  made of  t h e  county  c o u r t  app ly  t o  
j u s t i c e  c o u r t s  a's w e l l .  Very few -- a h o u t  f i v e  p e r  c e n t  a t  t h e  most -- of C o l o r a d o ' s  j u s t i c e s  of t h e  peace  a r e  a t t o r n e y s .  Some have 
a d e q u a t e  q u a r t e r s  i n  which t o  h o l d  c o u r t  - - u s u a l l y  i n  a c o u r t h o u s e  
o r  m u n i c i p a l  b u i l d i n g ,  b u t  t h e  m a j o r i t y  h o l d  c o u r t  i n  t h e i r  own 
homes o r  p l a c e s  of b u s i n e s s ,  i n  i n a d e q u a t e  s u r r o u n d i n g s  f o r  t h e  p r o p e r  
r e s p e c t  of  t h e  j u d i c i a l  p r o c e s s .  Not o n l y  a r e  most  of  t h e  j u s t i c e s  
of t h e  peace  w i t h o u t  l e g a l  t r a i n i n g ,  b u t  many do n o t  even  have c o p i e s  
of t h e  s t a t u t e s .  

The j u s t i c e  c o u r t  h a s  been a s t e p c h i l d  of coun ty  government.  
Even though c o u n t i e s  b e n e f i t  f i n a n c i a l l y  from t h e  f i n e s  c o l l e c t e d  
i n  j u s t i c e  c o u r t  a c t i o n s ,  coun ty  commiss ioners  f o r  t h e  most p a r t  have 
been r e l u c t a n t  t o  f u r n i s h  j u s t i c e s  of t h e  peace  w i t h  a d e q u a t e  c o u r t -  
room f a c i l i t i e s ,  c o p i e s  of  t h e  s t a t u t e s ,  and even n e c e s s a r y  s u p p l i e s .  

I t  i s  v e r y  d i f f i c u l t  even t o  g e t  q u a l i f i e d  l a y  c i t i z e n s  t o  
r u n  f o r  t h e  p o s i t i o n  of j u s t i c e  of  t h e  peace .  The low compensat ion  
i n v o l v e d  and t h e - l o w  es teem i n  which j u s t i c e  c o u r t s  a r e  g e n e r a l l y  
h e l d  d i s c o u r a g e  q u a l i f i e d  c a n d i d a t e s .  J u s t i c e s  of  t h e  peace  a r e  s t i l l  
p a i d  from t h e  f e e s  of  t h e i r  o f f i c e  and v e r y  f e w  j u s t i c e s  i n  t h e  s m a l l  
c o u n t i e s  have enough b u s i n e s s  t o  r e a l i z e  more t h a n  $300 o r  $400 
a n n u a l l y .  The r e p l a c e m e n t  of t h e  f e e  sys tem by a n n u a l  s a l a r i e s  
would n o t  s o l v e  t h i s  problem, because  i n '  some of  t h e  s p a r s e l y - p o p u l a t e d  



a r e a s  of t h e  s t a t e ,  i t  would t a k e  t h e  combined c a s e  l o a d  of s e v e r a l  
c o u n t i e s  t o  j u s t i f y  a s a l a r y  a d e q u a t e  f o r  a f u l l - t i m e  p o s i t i o n .  
E l i m i n a t i o n  of t h e  f e e  sys t em would,  however,  remove any m o t i v a t i o n  
( c o n s c i o u s  o r  u n c o n s c i o u s )  t o  f i n d  d e f e n d a n t s  g u i l t y  i n  o r d e r  t o  
i n s u r e  t h a t  law enfo rcemen t  o f f i o e r s  would c o n t i n u e  t o  b r i n g  c a s e s .  

During t h e  p a s t  20 y e a r s ,  t h e  j u s t i c e  c o u r t  h a s  become 
p r i m a r i l y  a  t r a f f i c  c o u r t ,  and a l a r g e  p r o p o r t i o n  of c i v i l  c a s e s  
a r e  s m a l l  c o l l e c t i o n  agency a c t i o n s .  Most p e o p l e  who come i n  
c o n t a c t  w i t h  t h e  c o u r t s  do s o  t h r o u g h  j u s t i c e  c o u r t  a p p e a r a n c e s .  
T h e i r  u n s a t i s f a c t o r y  e x p e r i e n c e s  i n  j u s t i c e  c o u r t s  c o l o r  t h e i r  
a t t i t u d e s  toward  o t h e r  l e v e l s  o f  t h e  c o u r t  sys t em and t o  t h e  j u d i c i a l  
p r o c e s s .  

The d o c k e t s  of  b o t h  c o u n t y  c o u r t s  and  d i s t r i c t  c o u r t s  r e f l e c t  
a s u r p r i s i n g l y  l a r g e  number of  c i v i l  c a s e s  which a r e  w i t h i n  t h e  $300 
j u s t i c e  c o u r t  j u r i s d i c t i o n a l  l i m i t ,  One of  t h e  o r i g i n a l  f u n c t i o n s  
s f  t h e  j u s t i c e  c o u r t  was t o  p r o v i d e  a n  e a s i l y  a c c e s s i b l e  t r i b u n a l  t o  
h e a r  l i m i t e d  c i v i l  a c t i o n s  w i t h o u t  need f o r  a n  a t t o r n e y  o r  c o s t l y  
p l e a d i n g s ,  keep ing  t h e s e  minor c a s e s  o u t  of  t h e  h i g h e r  l e v e l  t r i a l  
c o u r t s ,  

Even w i t h  a l l  o f  t h e i r  s h o r t c o m i n g s ,  t h e r e  h a s  been  a  
s u r p r i s i n g  r e s i s t a n c e  i n  t h e  p a s t  t o  e l i m i n a t i o n  of  j u s t i c e  c o u r t s .  
Reasons  f o r  t h i s  r e s i s t a n c e  i n c l u d e :  11 a c c e s s i b i l i t y  of  j u s t i c e  
c o u r t s ,  e s p e c i a l l y  i n  t r a f f i c  c a s e s ;  2 need f o r  a c o u r t  where 
a c t i o n s  on  s m a l l  c l a i m s  c a n  be b r o u g h t  c h e a p l y  and s imply  and w i t h -  
o u t  a t t o r n e y s ;  and 3 )  t r a d i t i o n  -- j u s t i c e  c o u r t s  have been  f i r m l y  
e n t r e n c h e d  i n  o u r  j u d i c i a l  sys t em s i n c e  f r o n t i e r  days .  

Domestic R e l a t i o n s  - J u v e n i l e  Cases  

I n  r e c e n t  y e a r s  t h e r e  h a s  been  a n  i n c r e a s e  i n  j u v e n i l e  
d e l i n q u e n c y  and dependency a c t i o n s  and i n  domes t i c  r e l a t i o n s  c a s e s  
( d i v o r c e ,  s e p a r a t e  m a i n t e n a n c e ,  annu lmen t ,  c u s t o d y ) .  While it i s  
commonly a s s u ~ e d  t h a t  t h e  h i g h e s t  r a t e  of  d e l i n q u e n c y  i s  found i n  
u rban  a r e a s ,  t h i s  is' n o t  n e c e s s a r i l y  t h e  c a s e ,  a s  was shown by t h e  
j u v e n i l e  c a s e  a n a l y s i s  made by t h e  Co lo rado  L e g i s l a t i v e  C o u n c i l  
C h i l d r e n ' s  Laws Committee.  I n  i t s  r e p o r t  t o  t h e  42nd G e n e r a l  Assembly, 
1959, t h e  commit tee  s t a t e d :  1 

These d a t a  on j u v e n i l e  d e l i n q u e n c y  c a s e s  
i n  Co lo rado  c o u r t s  i n  1957 show t h a t  
d e l i n q u e n c y  i s  n o t  a  problem l i m i t e d  
ma in ly  t o  Denver and t h e  o t h e r  m e t r o p o l i t a n  
areas. .  Denver and  t h e  C l a s s  I1 c o u n t i e s  
had  t h e  g r e a t e s t  number o f  c a s e s ;  however,  

1. 	 J u v e n i l e s  i n  T r o u b l e ,  P r o b a t i o n - P a r o l e - M e n t a l  H e a l t h ,  Colorado 
L e g i s l a t i v e  C o u n c i l ,  R e s e a r c h  P u b l i c a t i o n  No. 2 5 ,  December 
1958,  pp. 5 and 6 .  



many of  t h e  s m a l l e r  c o u n i t e s  had a  
h i g h e r  i n c i d e n c e  of d e l i n q u e n c y  t h a n  
t h e  l a r g e r  ones  when compared w i t h  
e s t i m a t e d  coun ty  p o p u l a t i o n  and w i t h  
s c h o o l  p o p u l a t i o n  i n  t h e  1956-57 y e a r .  
S i x t e e n  c o u n t i e s  had a  h i g h e r  i n c i d e n c e  
o f  d e l i n q u e n c y  i n  1957 i n  r e l a t i o n  t o  
p o p u l a t i o n  t h a n  d i d  Denver: Adams, E l  
Paso ,  Las Animas, Mesa, and Pueblo  were 
t h e  o n l y  C l a s s  I1 c o u n t i e s  i n  t h i s  group.  
The o t h e r s  were C h a f f e e ,  Fremont ,  G i l p i n ,  
Huerfano,  J a c k s o n ,  M o f f a t ,  Montezuma, 
Ouray, P a r k ,  Saguache ,  and T e l l e r .  

D i s t r i c t  and  coun ty  c o u r t s  i n  t h e  more populous  a r e a s  a r e  
u s u a l l y  b e t t e r  a b l e  t o  h a n d l e  juveni1.e and domes t i c  r e l a t i o n s  m a t t e r s  
t h a n  a r e  t h e  c o u r t s  i n  t h e  r u r a l  a r e a s ,  which have  fewer  of  t h e s e  
cases;  I n  some of  t h e  l a r g e r  j u d i c i a l  d i s t r i c t s ,  one judge i s  
a s s i g n e d  t o  domes t i c  r e l a t i o n s  c a s e s ,  a l t h o u g h  he  may p r e s i d e  i n  
o t h e r  m a t t e r s  a s  w e l l .  I n  t h e  2nd J u d i c i a l  D i s t r i c t  ( ~ e n v e r ) ,a 
m a r r i a g e  c o u n s e l i n g  s e r v i c e  i s  o p e r a t e d  a s  an  a d j u n c t  o f  t h e  c o u r t .  
There  i s  no s p c i a l i z a t i o n  i n  domes t i c  r e l a t i o n s  i n  t h e  s m a l l e r  
j u d i c i a l  d i s t r i c t s .  

The l a r g e r  coun ty  c o u r t s  and t h e  Denver J u v e n i l e  C o u r t  have 
j u d g e s  who a r e  l a w y e r s  and p r o b a t i o n  d e p a r t m e n t s  s t a f f e d  by q u a l i f i e d  
f u l l - t i m e  o f f i c e r s .  For t h e  most  p a r t , t h e s e  c o u n t i e s  have t a k e n  

i 	 advan tage  of  t h e  s t a t e  a i d  program f o r  j u v e n i l e  p r o b a t i o n  t o  augment 
t h e i r  s t a f f s .  The s m a l l e r  c o u n t i e s  do n o t  have a d e q u a t e  p r o b a t i o n  
s e r v i c e s .  A l l  o f  t h e  51 c o u n t i e s  w i t h  l e s s  t h a n  25,000 p o p u l a t i o n  
had p a r t - t i m e ,  and u s u a l l y  u n t r a i n e d ,  p r o b a t i o n  o f f i c e r s  i n  1957.2 

I 
These c o u n t i e s  do n o t  have enough j u v e n i l e  c a s e s  t o  j u s t i f y  

a f u l l - t i m e  p r o b a t i o n  o f f i c e r ,  b u t  i n  most a r e a s  of t h e  s t a t e ,  two 
t o  f o u r  a d j a c e n t  c o u n t i e s  c o u l d  g roup  t o g e t h e r  t o  employ one.  I n  
t h e  s t a t e  a i d  l e g i s l a t i o n  p a s s e d  i n  1959,  p e r m i s s i o n  was g i v e n  
c o u n t i e s  t o  g roup  t o g e t h e r  i n  any combina t ion  which would r e s u l t  i n  
a  p o p u l a t i o n  of  25 ,000  t o  be e l i g i b l e  f o r  s t a t e  a i d  i n  t h e  h i r i n g  
of  a f u l l - t i m e  p r o b a t i o n  o f f i c e r  mee t ing  t h e  s t a n d a r d s  s e t  f o r t h  i n  
t h e  a c t . 3  None of  t h e  51 s m a l l e r  c o u n t i e s  h a s  a c t e d  t o  t a k e  advan tage  
of  t h e  s t a t e  a i d  p r o v i s i o n s ,  even though one of  t h e  major  p u r p o s e s  of  
t h i s  l e g i s l a t i o n  was t o  improve p r o b a t i o n  s e r v i c e s  i n  t h e s e  c o u n t i e s .  

2 .  	 I b i d . , p .  7 .  The c u r r e n t  p r o b a t i o n  s i t u a t i o n  i n  t h e  s m a l l e r  
c o u n t i e s  i s  v e r y  much t h e  same a s  i n  1957,  a c c o r d i n g  t o  t h e  
d a t a  c o l l e c t e d  d u r i n g  t h e  d o c k e t  a n a l y s i s  made f o r  t h i s  s t u d y .  

3 .  	 22-8-9, Colorado R e v i s e d  S t a t u t e s ,  1953,  a s  amended by Chap te r  
7 3 ,  S e s s i o n  Laws o f  Co lo rado ,  1959. 



C o n s i d e r a b l e  conce rn  h a s  been e x p r e s s e d  by t h e  C h i l d r e n ' s  
Laws Committee,  t h e  League of Women V o t e r s ,  and  o t h e r s  i n t e r e s t e d  
i n  j u v e n i l e  problems i n  t h e  a b i l i t y  of judges  i n  t h e s e  s m a l l  c o u n t i e s  
t o  h a n d l e  j u v e n i l e  c a s e s  a d e q u a t e l y  and  t o  work w i t h  s c h o o l s ,  s o c i a l  
a g e n c i e s ,  and  o t h e r  community r e s b u r c e s  i n  s o l v i n g  j u v e n i l e  problems.  
F o r t h i s  r e a s o n ,  t h e r e  h a s  been  c o n s i d e r a b l e  i n t e r e s t  i n  t h e  c r e a t i o n  
of s p e c i a l i z e d  c o u r t s  t h r o u g h o u t  t h e  s t a t e  w i t h  j u r i s d i c t i o n  i n  
j u v e n i l e  c a s e s .  

The r e l a t i o n s h i p  of d o m e s t i c  and j u v e n i l e  p rob lems ,  and i n  
some i n s t a n c e s  o v e r l a p p i n g  c o u r t  j u r i s d i c t i o n ,  h a s  l e d  t o  t h e  
recommendat ion t h a t  t h e s e  s p e c i a l i z e d  c o u r t s  be g i v e n  j u r i s d i c t i o n  
o v e r  d o m e s t i c  r e l a t i o n s  a s  w e l l .  J u r i s d i c t i o n  o v e r  b o t h  j u v e n i l e  
and  d o m e s t i c  r e l a t i o n s  c a s e s  was a l s o  a d v o c a t e d  t o  a s s u r e  a  s u f f i c i e n t  
c a s e  l o a d  i n  l e s s  populous  a r e a s  t o  j u s t i f y  a f u l l - t i m e ,  s p e c i a l i z e d  
j u d g e ,  w i t h o u t  encompassing t o o  many c o u n t i e s  t o  make t h e  p l a n  
f e a s i b l e .  S e n t i m e n t  h a s  been  d i v i d e d  a s  t o  whe the r  t h e s e  c o u r t s  
s h o u l d  be p a r t  of  e i t h e r  t h e  d i s t r i c t  o r  coun ty  c o u r t s ,  o r  be e n t i r e l y  
s e p a r a t e .  

There  a r e  t h r e e  ma jo r  o b j e c t i o n s  t o  e s t a b l i s h i n g  a  c o m p l e t e l y  
s e p a r a t e  c o u r t  s y s t e m  t o  h a n d l e  j u v e n i l e  and domes t i c  r e l a t i o n s  c a s e s :  
1) I t  would add a n o t h e r  c o u r t  s y s t e m  and t h e r e b y  compound t h e  
d i f f i c u l t i e s  i n  a c h i e v i n g  i n t e g r a t e d  j u d i c i a l  a d m i n i s t r a t i o n .  2 )  In 
some a r e a s  t h e r e  would s t i l l  be an  i n s u f f i c i e n t  number of  j u v e n i l e -
and  d o m e s t i c  r e l a t i o n s c a s e s  t o  j u s t i f y  a f u l l - t i m e  j u d g e ,  s o  t h a t  
even  i f  one  judge  h e a r d  a l l  t h e s e  c a s e s ,  h e  s h o u l d  s t i l l  have o t h e r  
a s s i g n m e n t s  t o  u t i l i z e  j u d i c i a l  t i m e  f u l l y .  3 )  Complete s e p a r a t i o n  
would r e s u l t  i n  a  sys t em of  c o u r t s  which migh t  l o s e  s i g h t  of  t h e  
j u d i c i a l  f u n c t i o n  f o r  which t h e y  were c r e a t e d  and t a k e  on s o c i a l  
agency a t t r i b u t e s ,  t o  t h e  d e t r i m e n t  of  p r o p e r  a d m i n i s t r a t i o n  of j u s t i c e .  

O p p o s i t i o n  t o  any change  h a s  a l s o  been  v o i c e d  i n  some r u r a l  
a r e a s ,  where i t  i s  f e l t  t h a t  t h e  a d v a n t a g e  o f  c l o s e  r e l a t i o n s h i p  
between t h e  j u d g e ,  law e n f o r c e m e n t  o f f i c i a l s ,  and members of  t h e  
community a r e  g r e a t e r  t h a n  t h e  p r o v i s i o n  of  a  more q u a l i f i e d  judge  
and  o t h e r  c o u r t  p e r s o n n e l  who would be l e s s  a c c e s s i b l e  and  n o t  a s  
w e l l  known l o c a l l y .  

J u d i c i a l  S e l e c t i o n  

S e l e c t i o n  of  judges  by some method o t h e r  t h a n  p a r t i s a n  
e l e c t i o n  h a s  been  a d v o c a t e d  by t h e  Co lo rado  Bar A s s o c i a t i o n  and 
o t h e r s  f o r  s e v e r a l  r e a s o n s :  1) J u d g e s  s h o u l d  be removed from 
p o l i t i c a l  p r e s s u r e s .  2 )  J u d g e s  r u n n i n g  f o r  o f f i c e  on a  p a r t i s a n  
t i c k e t  c a n  o f t e n  be d e f e a t e d  because  of  a g e n e r a l  sweep by e i t h e r  
ma jo r  p a r t y ,  r e g a r d l e s s  of t h e i r  f i t n e s s  f o r  and  pe r fo rmance  i n  
j u d i c i a l  o f f i c e .  3 )  The g e n e r a l  e l e c t o r a t e  u s u a l l y  knows n o t h i n g  
o f  t h e  q u a l i f i c a t i o n s  and  a b i l i t y  of  t h e  men r u n n l n g  f o r  j u d i c i a l  
o f f i c e ;  o f t e n  n o t  e v e n  t h e i r  names a r e  known. 4 )  The development  



o f  a q u a l i f i e d  j u d i c i a r y  depends  on good i n i t i a l  s e l e c t i o n ,  a d e q u a t e  
s a l a r i e s ,  and t e n u r e  i n  o f f i c e  based  on pe r fo rmance ;  p a r t i s a n  e l e c t i o n  
o f t e n  r e s u l t s  i n  t h e  b e s t - q u a l i f i e d  c a n d i d a t e s  be ing  d e f e a t e d .  

E l i m i n a t i o n  of j u d i c i a l  s e l e c t t o n  by p a r t i s a n  e l e c t i o n  h a s  
been opposed f o r  t h e  f o l l o w i n g  r e a s o n s :  1 )  The p e o p l e  s h o u l d  have 
t h e  r i g h t . t o  e l e c t  j u d g e s  i n  t h e  same way a s  t h e y  do members of  t h e  
e x e c u t i v e  and l e g i s l a t i v e  b r a n c h e s .  2 )  Tenure  o f f e r s  p r o t e c t i o n  
t o  i n a d e q u a t e  members of t h e  j u d i c i a r y .  3 )  Most methods of  s e l e c t i o n  
a r e  a s  p o l i t i c a l  i n  n a t u r e  a s  p a r t i s a n  e l e c t i o n s ,  e x c e p t  t h a t  t h e  
c o n t r o l - i s  t a k e n  away from t h e  p e o p l e .  

A s  s t a t e d  p r e v i o u s l y ,  one p l a n  f o r  changing  t h e  method of  
j u d i c i a l  s e l e c t i o n  was o f f e r e d  a s  p a r t  of  an  o v e r - a l l  amendment t o  
t h e  J u d i c i a l  A r t i c l e  by t h e  Co lo rado  Bar A s s o c i a t i o n  i n  1949. T h i s  
p r o p o s a l  o u t l i n e d  on page 2 3 , a b o v e  was d e f e a t e d  by t h e  G e n e r a l  Assembly 
a l o n g  w i t h  t h e  o t h e r  p r o v i s i o n s  of  t h e  p roposed  amendment. 

U n o f f i c i a l  S e l e c t i o n  P l a n s .  I n  some Co lo rado  j u d i c i a l  
d i s t r i c t s  a s o r t  ~ f  u n o f f i c i a l  appo in tmen t  p l a n  i s  i n  o p e r a t i o n .  I n  
t h e  6 t h  and 7 t h  j u d i c i a l  d i s t r i c t s ,  which have two j u d g e s  e a c h ,  t h e  
d i s t r i c t  b a r  a s s o c i a t i o n s  and t h e  two p o l i t i c a l  p a r t i e s  have had a 
t a c i t  agreement  t h a t  e a c h  p a r t y  w i l l  c n t r o l  one j u d g e s h i p ,  and t h e  
c a n d i d a t e s  a r e  recommended by t h e  bar .2  I n  t h e  1 3 t h  J u d i c i a l  D i s t r i c t ,  
which i s  a o n e - p a r t y  a r e a ,  t h e  b a r  a s s o c i a t i o n  and t h e  predominant  
p o l i t i c a l  p a r t y  a g r e e  on t h e  c a n d i d a t e s  f o r  t h e  two p o s i t i o n s . 5  

P r i o r  t o  t h e  1960 g e n e r a l  e l e c t i o n ,  27 of t h e  3 9  d i s t r i c t  
j u d g e s  ( 6 9 . 2  p e r  c e n t )  t h e n  h o l d i n g  o f f i c e  had been a p p o i n t e d  i n i -  
t i a l l y  by t h e  g o v e r n o r  t o  f i l l  a  vacancy .  Of t h e s e  2 7 ,  20  had s t o o d  
f o r  e l e c t i o n  a t  l e a s t  once  ( p r i o r  t o  1 9 6 0 ) .  Ten o f  t h e s e  20 had never  
had  e l e c t i o n  o p p o s i t i o n .  Two had  had o p p o s i t i o n  two of t h e  t h r e e  t i m e s  
t h e y  s t o o d  f o r  e l e c t i o n .  One had  had  o p p o s i t i o n  i n  two of  f o u r  g e n e r a l  
e l e c t i o n s .  The r e m a i n i n g  s e v e n  a l l  had had e l e c t i o n  o p p o s i t i o n ,  w i t h  
f o u r  o f  t h i s  s e v e n  f rom Denver.  With a l m o s t  70  p e r  c e n t  of t h e  d i s -  
t r i c t  bench a p p o i n t e d  i n  t h e  f i r s t  i n s t a n c e  and e l e c t i o n  o p p o s i t i o n  
c o n c e n t r a t e d  i n  Denver and urban  a r e a  c o u n t i e s ,  t h e  s e l e c t i o n  of  d i s -
t r i c t  j u d g e s  by p a r t i s a n  e l e c t i o n  h a s  been  m o d i f i e d  c o n s i d e r a b l y  i n  
r e c e n t  y e a r s .  The s i t u a t i o n  i s  somewhat t h e  same f o r  coun ty  j u d g e s ,  

4 .  	 The 6 t h  D i s t r i c t  i n c l u d e s  P r c h u l e t a ,  D o l o r e s ,  La P l a t a ,  Montezuma, 
and San  J u a n  c o u n t i e s ;  t h e  7 t h  i n c l u d e s  D e l t a ,  Gunnison ,  H i n s d a l e ,  
Mesa, Mont rose ,  Ouray ,  and San  Miguel .  T h a t  t h i s  s o r t  of  a r r a n g e -
ment e x i s t s  was borne  o u t  by comments made by j u d g e s  and a t t o r n e y s  
i n  t h e  a r e a s  a t  t h e  r e g i o n a l  m e e t i n g s  h e l d  by t h e  L e g i s l a t i v e  
C o u n c i l  Committee on t h e  A d m i n i s t r a t i o n  o f  J u s t i c e .  T h i s  b a l a n c e  
was u p s e t  i n  t h e  6 t h  D i s t r i c t  i n  t h e  1960 g e n e r a l  e l e c t i o n ,  how- 
e v e r ,  when t h e  Democrats had two c a n d i d a t e s  and t h e  R e p u b l i c a n s  
one f o r  t h e  two j u d g e s h i p s .  

5. 	 The 1 3 t h  D i s t r i c t  i n c l u d e s  Logan, M o r g a n , ' P h i l l i p s ,  Sedgwick,  
Washington ,  and Yuma c o u n t i e s .  T h i s  method of  s e l e c t i n g  judges  
was d i s c u s s e d  a t  t h e  F o r t  Morgan mee t ing  of  t h e  L e g i s l a t i v e  
C o u n c i l  Committee on t h e  A d m i n i s t r a t i o n  of  J u s t i c e , '  November 3 0 ,  
1959. 



a s  t h e r e  i s  v e r y  l i t t l e  o p p o s i t i o n  e x c e p t  i n  t h e  1 2  l a r g e s t  c o u n t i e s ,  
even  though v e r y  few county  judges  a r e  a p p o i n t e d  i n  t h e  f i r s t  i n -  
s t a n c e .  On t h e  o t h e r  hand,  t h e r e  have been r e l a t i v e l y  few supreme 
c o u r t  a p p o i n t m e n t s ,  and e a c h  supreme c o u r t  j u d g e s h i p  i s  s t r o n g l y  
c o n t e s t e d  a t  t h e  g e n e r a l  e l e c t i o n ? .  

There  i s  a d i f f e r e n c e  of  o p i n i o n  a s  t o  whether  a change i n  
t h e  method o f  j u d i c i a l  s e l e c t i o n  o r  c o u r t  r e o r g a n i z a t i o n  s h o u l d  be 
t h e  f i r s t  s t e p  i n  improving t h e  a d m i n i s t r a t i o n  of  j u s t i c e ,  even 
though t h e r e  may be g e n e r a l  qgreement  t h a t  b o t h  a r e  needed.  

The. argument  i s  made t h a t  a j u d i c i a l  sys tem i s  no b e t t e r  t h a n  
t h e  c a l i b e r  o f  i t s  j u d i c i a l  p e r s o n n e l  and good judges  can  improve t h e  
o p e r a t i o n  of any c o u r t  sys tem.  I n  r e p l y ,  i t  i s  s t a t e d  t h a t  improved 
j u d i c i a l  s e l e c t i o n  can  be mean ingfu l  o n l y  when s u c h  s e l e c t i o n  i s  made 
t o  a  w e l l - d e s i g n e d  c o u r t  o r g a n i z a t i o n .  I n  g e n e r a l ,  i n  o t h e r  s t a t e s  
i t  h a s  proven d i s a s t r o u s  t o  j u d i c i a l  ' re form measures  t o  combine a 
new method of  j u d i c i a l  s e l e c t i o n  and c o u r t  r e o r g a n i z a t i o n  i n  t h e  same 
p r o p o s a l .  

S t a t e - L o c a l  J u r i s d i c t i o n  

P r i o r  t o  t h e  M e r r i s  d e c i s i o n  by t h e  Colorado Supreme ~ o u r t , ~  
t h e  peace  and o r d e r  of  C o l o r a d o ' s  towns and c i t i e s  were m a i n t a i n e d  
by l o c a l  o r d i n a n c e s ,  which o f t e n  i n c l u d e d  j a i l  s e n t e n c e s  a s  p e n a l t i e s  
f o r  v i o l a t i o n s ,  a s  w e l l  a s  f i n e s .  A s  t h e  r e s u l t  of  a long s e r i e s  of 
Co lo rado  c o u r t  i n t e r p r e t a t i o n s ,  o r d i n a n c e  v i o l a t i o n s  were c o n s i d e r e d  
c i v i l  i n  n a t u r e  and were t r i e d  a s  c i v i l  c a s e s  w i t h o u t  t h e  c o n s t i t u -  
t i o n a l  p r o t e c t i o n s  g i v e n  a d e f e n d a n t  i n  a c r i m i n a l  p roceed ing .  Con-
s e q u e n t l y ,  i t  was t h e  a c c e p t e d  p r a c t i c e  f o r  m u n i c i p a l i t i e s  t o  t r y  
o r d i n a n c e  v i o l a t o r s  w i t h o u t  p r o v i d i n g  such  r i g h t s  a s  p r o t e c t i o n  
a g a i n s t  d o u b l e  j e o p a r d y ,  t r i a l  by j u r y ,  p resumpt ion  of  i n n o c e n c e ,  
and  t h e  r e q u i r e m e n t  f o r  t h e  e s t a b l i s h m e n t  of  g u i l t  beyond a r e a s o n -
a b l e  doub t .  

I t  was a l s o  common p r a c t i c e  f o r  m u n i c i p a l  o r d i n a n c e s  t o  
r e g u l a t e  m a t t e r s  which were a l r e a d y  made c r i m i n a l  by s t a t e  s t a t u t e .  
T h i s  was p a r t i c u l a r l y  t r u e  w i t h  r e s p e c t  t o  home r u l e  c i t i e s ,  which 
e x e r c i s e d  t h e i r  power p u r s u a n t  t o  A r t i c l e  XX of  t h e  C o n s t i t u t i o n ;  it 
was t h o u g h t  t h a t  t h i s  p r o v i s i o n  gave home r u l e  j u r i s d i c t i o n s  more 
e x t e n s i v e  r i g h t s  of  s e l f - g o v e r n m e n t  and e n a b l e d  them t o  r e g u l a t e  
m a t t e r s  c o n c u r r e n t l y  w i t h  t h e  s t a t e .  Because t h i s  i n t e r p r e t a t i o n  
had  never  r e a l l y  been t e s t e d  i n  t h e  c o u r t s ,  Colorado home r u l e  c i t i e s  
p a s s e d  numerous r e g u l a t o r y  o r d i n a n c e s  c o v e r i n g  t r a f f i c  v i o l a t i o n s  
and a  m u l t i t u d e  o f  o t h e r  c r i m i n a l  a c t s  a l r e a d y  p r o h i b i t e d  by s t a t e  
law. 

Both o f  t h e s e  m u n i c i p a l  p r a c t i c e s  were a f f e c t e d  d r a s t i c a l l y  
by t h e  M e r r i s  d e c i s i o n .  

6. Canon C i t y  v.  M e r r i s ,  137  Colo rado  1 6 9 ,  323 P. 2d. 614. 



The M e r r i s  D e c i s i o n  

On March 1 7 ,  1958 t h e  Colorado Supreme C o u r t  d e c i d e d  t h e  
c a s e  of  Canon C i t y  v .  M e r r i s .  The c o u r t  a f f i r m e d  t h e  judgment of  
t h e  Fremont County C o u r t ,  d i s m i s s i n g  t h e  p r o s e c u t i o n ' s  c o m p l a i n t  
f o r  v i o l a t i n g  a Canon C i t y  o r d i n a n c e  p e r t a i n i n g  t o  d r i v i n g  w h i l e  
i n t o x i c a t e d .  The supreme c o u r t  based  i t s  d e c i s i o n  on two s e p a r a t e  
grounds :  ' 1 )  V i o l a t i o n  o f . m u n i c i p a 1  o r d i n a n c e s  which have a c o u n t e r -
p a r t  s t a t e  c r i m i n a l  s t a t u t e  p u n i s h i n g  t h e  same conduc t  m u s t  conform 
t o  t h e  c o n s t i t u t i o n a l  r e q u i r e m e n t s  of  c r i m i n a l  p r o c e d u r e .  2 )  S i n c e  
t h e  o r d i n a n c e  i n  q u e s t i o n  was one of I t s t a t e -wide  c o n c e r n M  and con- 
s e q u e n t l y  one which home r u l e  c i t i e s  have no power t o  r e g u l a t e ,  i t  
was i n v a l i d ;  t h e  power of  home r u l e  c i t i e s  t o  r e g u l a t e  i s  l i m i t e d  
t o  l o c a l  o r  m u n i c i p a l  m a t t e r s  o n l y .  

I t  was t h e  second f i n d i n g  s t a . t e d  above ,  a s  w e l l  a s  sub-
s e q u e n t  c o u r t  d e c i s i o n s  i n v o l v i n g  t h e  same p o i n t ,  which h a s  caused  
c o n c e r n  o v e r  what c o n s t i t u t e s  s t a t e  and l o c a l  j u r i s d i c t i o n .  The 
f i r s t  f i n d i n g  of  t h e  c o u r t  h a s  been compl ied  w i t h  i n  s u b s e q u e n t  
m u n i c i p a l  c o u r t  a c t i o n s ;  t h e s e  a c t i o n s  a r e  now t r e a t e d  a s  c r i m i n a l  
i n  n a t u r e  and d e f e n d a n t s  r e c e i v e  t h e i r  c o n s t i t u t i o n a l  p r o t e c t i o n s ,  
i n c l u d i n g  t h e  r i g h t  t o  t r i a l  by j u r y .  

S ta t e -Wide  V s .  L o c a l  Concern.  The m a j o r i t y  o p i n i o n  i n  t h e  
M e r r i s  c a s e  made o n l y  s l i g h t r e f e r e n c e  t o  t h e  d i s t i n c t i o n  between 
m a t t e r s  of  s t a t e - w i d e  and l o c a l  c o n c e r n ,  b u t  it was q u i t e  c l e a r  
t h a t  t h e  c o u r t  c o n s i d e r e d  t h i s  r e a s o n  a s u f f i c i e n t  one f o r  h o l d i n g  
t h e  Canon C i t y  o r d i n a n c e  i n v a l i d .  J u s t i c e  A l b e r t  F r a n t z ,  speak ing  

* 	 f o r  t h e  m a j o r i t y  of  t h e  c o u r t ,  a s s e r t e d  t h a t  A r t i c l e  X X ,  S e c t i o n  6 
of  t h e  Co lo rado  C o n s t i t u t i o n  d i d  n o t  p e r m i t  home r u l e  c i t i e s  t o  
s u p e r s e d e  s t a t e  law where t h e  m a t t e r  i n v o l v e d  was one of s t a t e - w i d e  
concern .  " A p p l i c a t i o n s  of  s t a t e  law o r  m u n i c i p a l  o r d i n a n c e ,  which-
e v e r  p e r t a i n s ,  i s  m u t u a l l y  e x c l ~ s i v e , ~  a c c o r d i n g  t o  J u s t i c e  F r a n t z .  
He went  on t o  s a y  t h a t  w h i l e  it i s  d i f f i c u l t  t o  d e t e r m i n e  what  i s  
o f  l o c a l  and m u n i c i p a l  c o n c e r n ,  t h e  o p e r a t i o n  of  a v e h i c l e  by one 
who i s  unde'r t h e  i n f l u e n c e  of i n t o x i c a t i n g  l i q u o r  i s  of s t a t e - w i d e  
c o n c e r n .  J u s t i c e  0.  O t t o  Moore, i n  h i s  s p e c i a l  c o n c u r r i n g  o p i n i o n ,  
added,  I t the home r u l e  c i t i e s . h a v e  n o t  been d e l e g a t e d  t h e  power t o  
l e g i s l a t e  i n  t h i s  m a t t e r  of  s t a t e - w i d e  c o n c e r n . "  But n e i t h e r  o p i n i o n  
o f f e r e d  much more i n  e x p l a n a t i o n  a s  t o  what  m a t t e r s  a r e  of  s t a t e -
wide concern .  

C i t y  a t t o r n e y s  a d v i s e d  t h e i r  a u t h o r i t i e s  t h a t  many e x i s t i n g  
c i t y  o r d i n a n c e s  r e g u l a t e d  i n  t h e  a r e a  o f  s t a t e - w i d e  c o n c e r n  and were 
t h e r e f o r e  i n v a l i d  by r e a s o n  of  t h e  M e r r i s  c a s e .  However, s i n c e  
t h e  r e a l  meaning of  t h e  t e r m  " s t a t e - w i d e  concern t1  w d d  have  t o  a w a i t  
s u b s e q u e n t  c o u r t  i n t e r p r e t a t i o n s  -- p r o b a b l y  on t h e  c a s e  by c a s e  
b a s i s  -- most  m u n i c i p a l i t i e s  were a d v i s e d  t o  c o n t i n u e  p r o s e c u t i o n s  
under  e x i s t i n g  o r d i n a n c e s  u n t i l  t h e y  were d e c l a r e d  i n v a l i d  by c o u r t  
d e c i s i o n .  

By r e v e r s i n g  l o n g - s t a n d i n g  l e g a l  p r e c e d e n t s ,  t h e  c o u r t  a l t e r e d  
c o n s i d e r a b l y  t h e  c r i m i n a l  j u r i s d i c t i o n  of  m u n i c i p a l i t i e s .  The most 



d i s t u r b i n g  problem t o  m u n i c i p a l  governments  was t h e  d e t e r m i n a t i o n  
o f  t h e  e x t e n t  of t h e i r  power t o  e n a c t  p e n a l  o r d i n a n c e s .  The s u b t l e  
l e g a l  problems t h a t  a r o s e  i n  t h i s  c o n n e c t i o n  were  d e f i n e d  by 
P r o f e s s o r  A u s t i n  S c o t t  of t h e  U n i v e r s i t y  o f  Colorado Law S h o o l .  
The problems o b s e r v e d  by P r o f e s s o r  S c o t t  a r e  l i s t e d  below: 5 

1) 	What t y p e s  of c o n d u c t ,  o t h e r  t h a n  drunken 
d r i v i n g ,  a r e  m a t t e r s  of  " s t a t e - w i d e  c o n c e r n v  
a s  t o  which t h e  s t a t e  may have e x c l u s i v e  
j u r i s d i c t i o n  ( a t  l e a s t  i f  it w i s h e s  t o  e x e r c i s e  
i t )  t o  r e g u l a t e  by s t a t u t e ;  and what  t y p e s  o f  
conduc t  a r e  o f  " l o c a l  o r  m u n i c i p a l  c o n c e r n "  
o v e r  which a  home r u l e  c i t y  may have 
e x c l u s i v e  j u r i s d i c t i o n  ( i f  i t  w i s h e s  t o  
e x e r c i s e  i t )  t o  r e g u l a t e  by p e n a l  o r d i n a n c e ?  

2 )  	 Does a home r u l e  c i t y  have  power t o  r e g u l a t e ,  
by p e n a l  o r d i n a n c e ,  a m a t t e r  o f  s t a t e - w i d e  
c o n c e r n  (which i s  r e g u l a t e d  by t h e  s t a t e )  a s  
t o  which t h e  l e g i s l a t u r e  h a s  s p e c i f i c a l l y  
g r a n t e d  o r d i n a n c e  power t o  towns and c i t i e s ?  

3 )  	 Does a home r u l e  c i t y  have  power t o  r e g u l a t e ,  
by p e n a l  o r d i n a n c e ,  a m a t t e r  o f  s t a t e - w i d e  
c o n c e r n  i f  t h e  s t a t e  i t s e l f  h a s  n o t  chosen  
t o  r e g u l a t e  t h e  m a t t e r ?  

4 )  	 Al though home r u l e  c i t i e s  have  no power t o  
r e g u l a t e ,  by p e n a l  o r d i n a n c e ,  s t a t e - w i d e  
m a t t e r s  which t h e  s t a t e  h a s  r e g u l a t e d ,  do 
non-home r u l e  m u n i c i p a l i t i e s  have  t h i s  power'? 

1959 L e q i s l a t i v e  A c t i o n .  Fo l lowing  t h e  M e r r i s  d e c i s i o n ,  t h e  
Co lo rado  M u n i c i p a l  League t h r o u g h  i t s  c o u n s e l  s u b m i t t e d  a r e q u e s t  t o  
t h e  supreme c o u r t .  I n  i t s  r e q u e s t ,  t h e  l e a g u e  s u b m i t t e d  a  l i s t  of 
o f f e n s e s  c o n c e r n i n g  which t h e  c o u r t  was a s k e d  t o  d e t e r m i n e  which 
were  o f  s t a t e  and which were of  l o c a l  conce rn .  The c o u r t  r e f u s e d  
t h i s  r e q u e s t ,  s t a t i n g  t h a t  t h e s e  m a t t e r s  would have t o  be  d e t e r m i n e d  
a s  t h e y  a r o s e  on a c a s e - b y - c a s e  b a s i s .  The m u n i c i p a l  l e a g u e  t h e n  
a p p o i n t e d  a commit tee  o f  c i t y  a t t o r n e y s  and m u n i c i p a l  j u d g e s  t o  make 
a s t u d y  and  s e e k  a s o l u t i o n  t o  t h e  problems r a i s e d  by t h e  M e r r i s  c a s e .  
I t  was t h e  hope of c i t y  o f f i c i a l s  t h a t  some way c o u l d  be found t o  
o b t a i n  c o u r t  r e c o g n i t i o n  t h a t  some m a t t e r s  a r e  of  b o t h  s t a t e  c o n c e r n  
and  l o c a l  i m p o r t a n c e ,  and t h e r e f o r e  s u b j e c t  t o  c o n c u r r e n t  j u r i s d i c t i o n .  
T h e i r  s t u d y  was d i r e c t e d  toward  p o s s i b l e  l e g i s l a t i v e  a c t i o n  i n  t h e  
1959 s e s s i o n  of t h e  G e n e r a l  ~ s s e m b l ~ . 8  

7. 	 Rocky Mountain Law Review, "Munic ipa l  P e n a l  Ord inances  i n  
Colorado,I1 A u s t i n  W .  S c o t t ,  Vol .  30, p. 268. 

8. 	 S e n a t e  B i l l  7 2 ,  42nd G e n e r a l  Assembly,  1 s t  s e s s i o n ,  ( 1 9 5 9 ) .  



S e n a t e  R i l l  No. 72.  I n  e s s e n c e ,  t h e  r e s u l t i n g  proposed l e g -  
i s l a t i o n  ~ r o v i d e d  t h a t  i f  t h e  s u b j e c t  m a t t e r  of a m u n i c i p a l  o r d i n a n c e  
i s  of  bo th  m u n i c i p a l  and s t a t e - w i d e  c o n c e r n ,  t h e  e x i s t e n c e  of  s t a t e  
l e g i s l a t i o n  t h e r e o n  s h o u l d  n o t  pre-empt t h e  f i e l d ,  u n l e s s  t h e  s t a t u t e  
e x p r e s s l y  d e c l a r e s  t h a t  o n l y  t h e  s t a t e  h a s  such  power. The b i l l  a l s o  
p r o v i d e d  t h a t  t h e r e  c o u l d  be no doub le  j eopardy  -- i f  a d e f e n d a n t  was 
t r i e d  by o r d i n a n c e ,  he c o u l d  n o t  be t r i e d  by s t a t u t e  and v i c e  v e r s a .  
T h i s  b i l l  d i d  n o t  d i s t u r b  t h a t  p o r t i o n  of  t h e  M e r r i s  h o l d i n g  which 
r e q u i r e d  t h a t  d e f e n d a n t s  i n  o r d i n a n c e  v i o l a t i o n  c a s e s  be a f f o r d e d  
t h e i r  c o n s t i t u t i o n a l  r i g h t s  when imprisonment  c o u l d  be imposed o r  
when a - s t a t e  c r i m i n a l  s t a t u t e  was a c o u n t e r p a r t  of  t h e  o r d i n a n c e .  

The b i l l  p a s s e d  b o t h  houses  w i t h  o n l y  minor amendments. S i n c e  
t h e r e  was some q u e s t i o n  a b o u t  i t s  c o n s t i t u t i o n a l i t y ,  t h e  governor  
s u b m i t t e d  i n t e r r o g a t o r i e s  t o  t h e  supreme c o u r t  b e f o r e  s i g n i n g  it i n t o  
law.  

The supreme c o u r t  was c o n f r o n t e d  w i t h  s e v e r a l  l e g a l  i n t e r r o g a -  
t o r i e s  by t h e  g o v e r n o r  -- many of which r e l a t e d  t o  t h e  c o n s t i t u t i o n a l i t y  
of  minor p r o v i s i o n s  o f  t h e  b i l l .  The most s i g n i f i c a n t  q u e s t i o n ,  how- j 

e v e r ,  conce rned  whether  t h e  b i l l  was a n  u n c o n s t i t u t i o n a l  d e l e g a t i o n  
of  t h e  l e g i s l a t i v e  power i n  c o n t r a v e n t i o n  o f  A r t i c l e  V ,  S e c t i o n  1 of 
t h e  Colorado C o n s t i t u t i o n .  With v e r y  l i t t l e  e x p l a n a t i o n ,  t h e  supreme 
c o u r t  s t a t e d  t h a t  S e n a t e  B i l l  No. 7 2  was a n  u n l a w f u l  e l e g a t i o n  of 
t h e  l e g i s l a t i v e  power and t h g r e f o r e  u n c o n s t i t u t i o n a l .  d 

I t  i s  s i g n i f i c a n t  t o  n o t e  t h a t  t h e  o p i n i o n  o f  t h e  c o u r t  
I n  Re S e n a t e  B i l l  No. 72  was w r i t t e n  by J u s t i c e  F r a n t z ,  who was 
a l s o  t h e  a u t h o r  of  t h e  m a j o r i t y  o p i n i o n  i n  t h e  M e r r i s  c a s e .  The 
c o n c l u s i o n  r e a c h e d  i n  t h e  i n t e r r o g a t o r y  o p i n i o n  was c o n s i s t e n t  w i t h  
h i s  M e r r i s  c a s e  o p i n i o n .  I n  t h e  e a r l i e r  M e r r i s  d e c i s i o n ,  he found 
t h e  a r e a  of  l o c a l  c o n c e r n  and t h e  a r e a  o f  s t a t e - w i d e  c o n c e r n  t o  be 
m u t u a l l y  e x c l u s i v e .  I n  s p e a k i n g  f o r  t h e  m a j o r i t y  i n  t h e  i n t e r r o g a t o r y  
o p i n i o n ,  he a p p a r e n t l y  conc luded  t h a t  i f  t h e s e  a r e a s  a r e  m u t u a l l y  
e x c l u s i v e ,  i t  i s  i m p o s s i b l e  f o r  t h e  l e g i s l a t u r e  t o  d e l e g a t e  a p a r t  
of i t s  r e g u l a t o r y  power s o  t h a t  m u n i c i p a l i t i e s  c a n  a c t  c o n c u r r e n t l y  
w i t h  t h e  s t a t e  i n  m a t t e r s  of s t a t e - w i d e  concern .  J u s t i c e  F r a n t z  
i n d i c a t e d  t h a t  t h e  c o u r t  would n o t  a l l o w  l e g i s l a t i v e  e x p r e s s i o n  t o  
d e l i n e a t e  t h e  a r e a s  of  s t a t e - w i d e  c o n c e r n .  

Subsequen t  C o u r t  D e c i s i o n s .  On J u l y  2 0 ,  1 9 5 9 , t h e  supreme 
c o u r t  d e c i d e d  t h r e e  c a s e s  which g r e a t l y  m o d i f i e d  t h e  M e r r i s  d e c i s i o n . 1 °  
These d e c i s i o n s  a r e  p a r t i c u l a r l y  i m p o r t a n t  s i n c e  t h e y  seem t o  i n d i c a t e  

9 .  I n  He S e n a t e  B i l l  No. 7 2 ,  339 P.  2d. 501. 
10. 	 C i t y  and County of  Denverv  . P i k e ,  342  P.  2d, 688;  Davis v. 

C i t y  and County of  Denver, 342 P. 2d. 674;  C i t y  and County of 
Denver v. Palmer ,  3 4 2  P. 2d. ' ,  687.  A l l  t h e s e  c a s e s  may be 
found i n  Colorado Advance S h e e t  No. 20 ,  1959.  
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a d e p a r t u r e  from t h e  l e g a l  r e a s o n i n g  used  i n  Canon C i t y  v .  M e r r i s  
a n d  I n  Re S e n a t e  B i l l  No. 72 .  Of s p e c i a l  s i g n i f i c a n c e  i s  t h e  f a c t  
t h a t  a l l  t h r e e  c a s e s  were d e c i d e d  by a  v o t e  of 5 t o  2 ,  w i t h  J u s t i c e  
Wi l l i am Doyle w r i t i n g  t h e  m a j o r i t y  o p i n i o n s  and J u s t i c e s  F r a n t z  and 
Fra.nk H a l l  d i s s e n t i n g  i n  a l l  i n s i t a n c e s .  

Denver v .  P i k e :  The c i t y  o f  Denver was h e l d  t o  have power 
t o  r e g u l a t e  s p e e d  upon t h a t  p o r t i o n  of t h e  V a l l e y  Highway w i t h i n  
t h e  c i t y  l i m i t s ,  because  t h e  s t a t e  ( t h r o u g h  t h e  s t a t e  highway 
e n g i n e e r )  had  c o n t r a c t e d  w i t h  t h e  c i t y  t o  t h i s  e f f e c t .  The c o u r t  
seemed t o  r e c o g n i z e  t h e  r i g h t  of  t h e  s t a t e  t o  c o n t r a c t  away i t s  
p5wer o v e r  m a t t e r s  of  s t a t e - w i d e  c o n c e r n  w i t h  t h e  f o l l o w i n g  words : l l  

Under t h e  c i r c u m s t a n c e s  h e r e  p r e s e n t e d ,  f o r m a l  
a p p r o v a l  of t h e  C i t y ' s  r e g u l a t i o n s  was u n n e c e s s a r y .  
The S t a t e  had  g i v e n  i t s  c o n s e n t  be fo rehand  t o  t h e  
r e g u l a t i o n  by t h e  C i t y  s u b j e c t  t o  t h e  l i m i t a t i o n s  
s e t  f o r t h  i n  t h e  ag reemen t .  The r i g h t  o f  t h e  
C i t y  t o  r e g u l a t e  s p e e d  had  b e e n  i n  f a c t  r e c o g n i z e d  
by t h e  S t a t e  by a l l o w i n g  t h e  C i t y  t o  p o s t  t h e  
highway and e n f o r c e  i t s  o r d i n a n c e s .  The C i t y ,  
a c t i n g  w i t h  t h e  c o n s e n t  and a p p r o v a l  of t h e  
S t a t e ,  h a d  t h e  r e q u i s i t e  j u r i s d i c t i o n  i n  t h e  
p r e m i s e s  and  it was e r r o r  f o r  t h e  c o u r t  t o  
d i s m i s s  t h e  c o m p l a i n t .  

Davis  v .  C i t y  and  County of  Denver:  T h i s  c a s e  h e l d  v o i d  a 
Denver m u n i c i p a l  o r d i n a n c e  which p u n i s h e d  d r i v i n g  under  l i c e n s e  
s u s p e n s i o n ,  because  of t h e  s t a t e  c r i m i n a l  s t a t u t e  on t h e  s u b j e c t .  
However, t h e  c o u r t  i n d i c a t e d  i t s  chang ing  v iew on t h e  power of  
m u n i c i p a l i t i e s  t o  r e g u l a t e  m a t t e r s  which a r e  of  s t a t e - w i d e  c o n c e r n  
a s  w e l l  a s  m u n i c i p a l  c o n c e r n .  I n  @e m a j o r i t y  o p i n i o n ,  J u s t i c e  
Doyle made t h e  f o l l o w i n g  comments'. 

To h o l d  t h a t  m a t t e r s  which a r e  g e n e r a l  a r e  
t h e  e x c l u s i v e  p r e s e r v e  of  t h e  s t a t e ,  j u s t  
a s  m a t t e r s  l o c a l  and  m u n i c i p a l  c a n  be 
r e g u l a t e d  o n l y  by t h e  c i t y  ( o n c e  t h e  c i t y  
h a s  a c t e d ) ,  would c r e a t e  a h i g h l y  i n f l e x i b l e  
s y s t e m  and would r e q u i r e  t h e  s t a t e  o r  c i t y  
t o  o b t a i n  a c o n t i n u o u s  s t r e a m  of  r u l i n g s  from 
t h i s  C o u r t  a s  t o  whe the r  a s u b j e c t  i s  l o c a l  
o r  s t a t e - w i d e .  T h i s  k i n d  of  " s t r a i g h t - j a c k e t "  
r u l e  i s  i n a p p r o p r i a t e  t o  t h e  chang ing  s o c i e t y  
i n  which we l i v e  and  ( t h e  M e r r i s  c a s e )  l s h o u l d  
n o t  be c o n s t r u e d  a s  s o  h o l d i n g .  

I n  t h i s  o p i n i o n ,  it  was a l s o  h e l d  t h a t  m u n i c i p a l i t i e s  c o u l d  
be  d e l e g a t e d  t h e  a u t h o r i t y  t o  r e g u l a t e  any m a t t e r  which ,  a l t h o u g h  

11. Denver Y. P i k e ,  op .  c i t .  
1 2 .  Davis  'v. Denver ,  op .  c i t .  



p r e d o m i n a n t l y  g e n e r a l ,  i s  one  i n  which t h e  m u n i c i p a l i t y  h a s  s u f f i c i e n t  
i n t e r e s t  t o  w a r r a n t  t h e  d e l e g a t i o n  of  power. A s  p o i n t e d  o u t  i n  t h e  
o p i n i o n ,  t h i s  would b r i n g  Co lo rado  i n  l i n e  w i t h  t h e  m a j o r i t y  o f  
s t a t e s ,  which r e c o g n i z e  t h a t  m u n i c i p a l i t i e s  may p o s s e s s  c o n c u r r e n t  
power w i t h  t h e  s t a t e  t o  p u n i s h  h a r m f u l  c o n d u c t  which i s  o f  b o t h  
s t a t e - w i d e  and l o c a l  c o n c e r n ,  a s  long  a s  t h e  c i t y  o r d i n a n c e  does  n o t  
c o n f l i c t  w i t h  t h e  s t a t e  s t a t u t e .  

The Davis  d e c i s i o n  a l s o  b r o u g h t  t o  l i g h t  a new and d i f f e r e n t  
problem f o r  Co lo rado  m u n i c i p a l i t i e s .  The c o u r t  found t h a t  t h e r e  
e x i s t e d  i n d e p e n d e n t  g rounds  f o r  h o l d i n g  t h e  o r d i n a n c e  i n  q u e s t i o n  
t o  be v o i d .  I n  t h i s  c o n n e c t i o n ,  t h e  c o u r t  s a i d : 1 3  

Ano the r  and i n d e p e n d e n t  r e a s o n  f o r  h o l d i n g  
t h a t  t h e  o r d i n a n c e  i n  q u e s t i o n  i s  u l t r a  v i r e s  
i s  t h e  c o n f l i c t  i n  p e n a l t y  which h a s b e e n  
p o i n t e d  o u t .  The o r d i n a n c e  imposes a j a i l  
s e n t e n c e  of  9 0  d a y s ,  whereas  t h e  s t a t u t e  
imposes a j a i l  s e n t e n c e  of  6 months.  T h i s  
r e a s o h ,  a p a r t  f rom t h e  f a i l u r e  o f  t h e  gen-  
e r a l  assembly  t o  m a n i f e s t  a c o n s e n t  t o  t h e  
e x e r c i s e  of  a u t h o r i t y ,  f u r n i s h e s  a b a s i s  
f o r  d e c l a r i n g  t h e  o r d i n a n c e  t o  be v o i d .  

I .  Many a t t - o t n e y s  w o n d e r e d , i f  t h i s  meant t h a t  a  m u n i c i p a l  
o r d i n a n c e  was v o i d  i f  t h e  p e n a l t y  was n o t  t h e  same a s  t h a t  which 
c o u l d  be imposed under  a  c o u n t e r p a r t  c r i m i n a l  s t a t u t e .  The p e n a l t i e s  
f o r  o r d i n a n c e  v i o l a t i o n s  a r e  g e n e r a l l y  l i m i t e d  by s t a t u t e  ( f o r  gen-  
e r a l  law c i t i e s  and towns)  o r  home r u l e  c h a r t e r  t o  9 0  d a y s  i n  j a i l  
and/or a $300 f i n k .  But most  s t a t u t o r y  c r i m i n a l  p r o c e e d i n g s  do n o t  
have  t h e s e  same l i m i t a t i o n s .  I f  t h i s  i s  t h e  meaning of  t h e  Davis  
c a s e ,  t h e n  none of  t h e  c i t y  o r d i n a n c e s  would be  v a l i d .  I n  a d d i t i o n ,  
none 	of  t h e  p e n a l t i e s  c o u l d  be changed u n t i l  new l e g i s l a t i o n  was 
a d o p t e d  by t h e  l e g i s l a t u r e  o r  u n t i l  c h a r t e r  amendments a r e  s e c u r e d  
by a 	 v o t e  o f  t h e  p e o p l e .  I f  t h i s  i s  t h e  c a s e ,  i t  would seem t h a t  
t h e  d e c i s i o n  i n  t h e  P i k e  c a s e  migh t  have  been  d i f f e r e n t  s i n c e  t h e  
s t a t u t o r y  p e n a l t y  f o r  s p e e d i n g  was q u i t e  d i f f e r e n t  f rom t h e  o r d i n a n c e  
p e n a l t y .  

The C o u r t ' s  Most R e c e n t  Views. On March 8,  1960 i n  R e t a l l a c k  
v .  P o l i c e  C o u r t  of t h e  C i t y  o f  Co lo rado  S p r i n g s ,  lZt h e  supreme c o u r t  
d e v i a t e d  f u r t h e r  f rom i t s  h o l d i n g  i n  t h e  M e r r i s  c a s e .  The c o u r t  
uphe ld  a  m u n i c i p a l  o r d i n a n c e  which p u n i s h e d  r e c k l e s s  d r i v i n g  where 
t h e  v i o l a t o r  exceeded  t h e  s p e e d  of  55 m i l e s  p e r . h o u r  i n  t h e  c i t y  
l imi t s ,  i n  s p i t e  of  t h e  s t a t e  s t a t u t e  c o v e r i n g  r e c k l e s s  d r i v i n g .  
The o p i n i o n  i n  t h i s  c a s e  was w r i t t e n  by J u s t i c e  Edward Day w i t h  a 
s p e c i a l  c o n c u r r i n g  o p i n i o n  by J u s t i c e  Doyl'e, and d i s s e n t s  by J u s t i c e s  

13. 	 I b i d .  
14.  	 R e t a l l a c k  v .  Co lo rado  S p r i n g s ,  Co lo rado  Bar A s s o c i a t i o n  Advance 
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F r a n t z  and H a l l .  T h i s  r e f l e c t i o n  of c o u r i  s e n t i m e n t  i n c l u d e d  t h e  
f o l l o w i n g  s t a t e m e n t : 1 5  

I t  i s  t o  be n o t e d  t h a t  a l t h o u g h  t h e  M e r r i s  
c a s e  d i d  e s t a b l i s h  t h e  o f f e n s e  of  drunken 
d r i v i n g  t o  be of s t a t e - w i d e  c o n c e r n  and 
governed  by s t a t e  s t a t u t e ,  t h e  most s i g -
n i f i c a n t  c o n t r i b u t i o n  t o  law i n  t h i s  s t a t e  
which a r o s e  o u t  o f  t h a t  c a s e  was a  g u a r a n t y  
t o  a l l  c i t i z e n s  t h a t  t r i a l s  f o r  m u n i c i p a l  
v i o l a t i o n s  i n  m u n i c i p a l  c o u r t s  would be i n  
a c c o r d a n c e  w i t h  c r i m i n a l  p r o c e s s .  Tha t  
b e i n g  t h e  c a s e ,  no p e r s o n  c h a r g e d  under  a  
m u n i c i p a l  o r d i n a n c e  can  be p r e j u d i c e d  by 
l e a v i n g  a s  much o f  l o c a l  law i n t a c t  a s  c a n  
be done w i t h o u t  v i o l a t i n g  i n d i v i d u a l  r i g h t s  
o r  undermining  s t a t e  s o v e r e i g n t y .  

L e s s  t h a n  t h r e e  months l a t e r ,  t h e  c o u r t  r u l e d  i n  G a z o t t i  
v .  C i t y  and  County o f  Denver t h a t  t h e  s u b j e c t  of  l a r c e n y  was n o t  a 
m a t t e r  o f  l o c a l  o r  m u n i c i p a l  c o n c e r n  o v e r  which t h e  C i t y  and  County 
o f  Denver can  e x e r c i s e  j u r i s d i c t i o n  by v i r t u e  o f  p r o v i s i o n s  of  
A r t i c l e  XX of  t h e  Co lo rado  ~ o n s t i t u t i o n . 1 6  The q u e s t i o n  a r o s e  o v e r  
a Denver o r d i n a n c e  p r o v i d i n g  t h a t :  I t  s h a l 1 , b e  u n l a w f u l  f o r  any 
p e r s o n  t o  t a k e  and c a r r y  away o r  a t t e m p t  t o  t a k e  and c a r r y  away, 
w i t h  i n t e n t  t o  s t e a l  o r  p u r l o i n  o r  c o n v e r t  t o  h i s  own use  o r  
p o s s e s s i o n ,  a n y t h i n g  of v a l u e  t o  t h e  owner.  

I n  h i s  m a j o r i t y  o p i n i o n ,  J u s t i c e  Moore c i t e d  Co lo rado  
s t a t u t e s  on l a r c e n y  and r e f e r r e d  t o  t h e  M e r r i s  c a s e  and t h e  sub-  
s e q u e n t  d e c i s i o n s  ( c i t e d  above)  e x c e p t  R e t a l l a c k  v .  Co lo rado  
S p r i n g s ,  and s t a t e d  t h a t  t h e s e  c a s e s  p o i n t e d  M i n e s c a p a b l y  t o  t h e  
c o n c l u s i o n  t h a t  t h e  s u b j e c t  of  t h e  o r d i n a n c e  i n v o l v e s  a  m a t t e r  of  
s t a t e - w i d e  c o n c e r n  c o v e r e d  by a  s t a t e  s t a t u t e  a s  d i s t i n g u i s h e d  from 
a m a t t e r  of  l o c a l  and  m u n i c i p a l  c o n c e r n . " l 7  

J u s t i c e  H a l l  i n  a s p e c i a l  c o n c u r r i n g  o p i n i o n  r e f e r r e d  t o  
t h e  R e t a l l a c k  c a s e  i n  w h i c h . t h e  c o u r t  d e t e r m i n e d  r e c k l e s s  and  
c a r e l e s s  d r i v i n g  t o  be m a t t e r s  of  l o c a l  c o n c e r n .  He s t a t e d  t h a t  
t h e  R e t a l l a c k  c a s e  and  t h e  G a z o t t i  c a s e  were  p a r a l l e l  and t h e  same 
a rgument s  a p p l i e d  t o  b o t h .  He added t h a t  i f  t h e r e  a r e  s u b s t a n t i a l  
g r o u n d s  f o r  d i ~ t ~ i n g u i s h i n g  between t h e  two c a s e s ,  t h o s e  r e a s o n s  
s h o u l d  be s t a t e d .  

15. 	 I b i d .  
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I n  a n o t h e r  c o n c u r r i n g  o p i n i o n ,  J u s t i c e  Doyle d i s c u s s e d  t h e  
d i f f e r e n c e  between t h e  R e t a l l a c k  and  G a z o t t i  c a s e s .  He s t a t e d  t h a t  
t h e  p r o p e r  q u e s t i o n  i n  t h e  G a z o t t i  c a s e  i s :  "whether  l a r c e n y  i s  a  
m a t t e r  of  e x c l u s i v e l y  l o c a l  c o n c e r n  ( i . e . ,  where t h e  i n t e r e s t s  of  
m u n i c i p a l i t i e s  s o  . o u t w e i g h  t h e  i n t e r e s t s o f  t h e  s t a t e  a s  t o  p r e c l u d e  
any s t a t e  c o n t r o l  of t h e  a c t i v i t y  w i t h i n  t h e  m u n i c i p a l i t y ) ;  a n d ' i f  
it i s  n o t ,  whe the r  on  b a l a n c e  t h e  i n t e r e s t  o f  t h e  s t a t e  a s  a  whole 
a r e  s o  g r e a t  a s  t o  r e q u i r e  t h a t  it  r e t a i n  s o l e  l e g i s l a t i v e  j u r i s -  
d i c t i o n  o v e r  t h i s  m a t t e r  o f  t s t a t e - w i d e  conce rn .  '1118 

He p o i n t e d  o u t  t h a t  t h e  C i t y  and County o f  Denver had 
s o u g h t  t o  d e f i n e  a n  o f f e n s e  which h a s  been  r e c o g n i z e d  f rom e a r l i e s t  
common law a s  a  p a r t  o f  t h e  i n h e r e n t  s o v e r e i g n t y  o f  t h e  s t a t e  and 
t h a t  t h e  s e r i o u s n e s s  o f  t h e  c r i m e  r e q u i r e s :  1 )  a  uni form d e f i n i t i o n  
o f  t h e  p e n a l t y ;  and 2 )  l a r c e n y  be i n c l u d e d  among t h o s e  c r i m e s  which 
a r e  e x c l u s i v e l y  w i t h i n  t h e  power o f  t h e  s t a t e .  He added t h a t  t h e s e  
f e a t u r e s  a r e  n o t  p r e s e n t  i n  t h e  R e t a l l a c k  c a s e ,  w h e r e i n  l o c a l  i n t e r e s t s  
j u s t i f y  a h o l d i n g  t h a t  r e c k l e s s  d r i v i n g  i s  s u s c e p t i b l e  t o  l o c a l  
l e g i s l a t i v e  j u r i s d i c t i o n .  

The S t a t u s  o f  M u n i c i p a l  J u r i s d i c t i o n .  The p r e s e n t  s t a t u s  
of  m u n i c i p a l  j u r i s d i c t i o n  i s  d i f f i c u l t  -- p e r h a p s  i m p o s s i b l e  --
t o  d e t e r m i n e . -  I t  s h o u l d  be emphas ized  t h a t  many q u e s t i o n s  r a i s e d  
by t h e  M e r r i s  d e c i s i o n  s t i l l  r emain  f o r  c o u r t  i n t e r p r e t a t i o n ,  and  it 
may be a l o n g  t i m e  b e f o r e  t h e  e x t e n t  of  t h e  power of m u n i c i p a l i t i e s  
t o  e n a c t  p e n a l  o r d i n a n c e s  c a n  be  d e l i n e a t e d  w i t h  t h e  same c e r t a i n t y  
a s  b e f o r e  t h e  M e r r i s  c a s e .  A n a l y s i s  o f  t h e  c a s e s  a l r e a d y  d e c i d e d  
l e a d s  t o  t h e  f o l l o w i n g  a l t e r n a t i v e  p o s s i b i l i t i e s :  

1. The Areas  o f  S ta t e -Wide  Concern  and  L o c a l  Concern a r e  
M u t u a l l y  E x c l u s i v e ;  t h e  S t a t e  Cannot  D e l e q a t e  i t s  Power t o  R e q u l a t e  
o v e r  M a t t e r s  of  S ta t e -Wide  Concern.  T h i s  i s  t h e  v iew e x p r e s s e d  i n  
t h e  M e r r i s  c a s e  and  a p p e a r s  t o  be  t h e  p r e s e n t  v iew of  a  m i n o r i t y  
of  t h e  c o u r t  -- J u s t i c e s  H a l l  and  F r a n t z .  T h i s  v iew a p p e a r s  t o  
a l l o w  l i t t l e ,  i f  any ,  room f o r  c o n c u r r e n t  s t a t e  and  m u n i c i p a l  j u r i s -  
d i c t i o n .  F u r t h e r m o r e ,  it  would a p p e a r  t h a t  t h e r e  c a n  be  no e x e r c i s e  
of  a u t h o r i t y  i n  m a t t e r s  of s t a t e - w i d e  c o n c e r n  by m u n i c i p a l i t i e s  --
even where such  a u t h o r i t y  i s . d e l e g a t e d  t o  m u n i c i p a l i t i e s  by t h e  
s t a t e  t h r o u g h  t h e  l e g i s l a t u r e .  What i s  of  s t a t e - w i d e  c o n c e r n  and 
what  i s  o f  l o c a l  c o n c e r n  c a n  o n l y  b e  d e t e r m i n e d  by t h e  p a r t i c u l a r  
c h a r a c t e r i s t i c s  o f  t h e  m a t t e r  r e g u l a t e d  and  a  c a r e f u l  a p p l i c a t i o n  
o f  t h e  s t a t e  c o n s t i t u t i o n .  Under t h i s  t h e o r y ,  t h e  r e g u l a t i o n  of  
d r i v e r s t  l i c e n s e s  a n d  r e l a t e d  d r i v i n g  o f f e n s e s  a r e  e x c l u s i v e l y  
r e s e r v e d  f o r  t h e  s t a t e ;  b u t  t h e  r e g u l a t i o n  o f  s p e e d  l i m i t s  w i t h i n  
m u n i c i p a l  b o u n d a r i e s  a r e  e x c l u s i v e l y  a  m a t t e r  o f  l o c a l  and  m u n i c i p a l  
conce rn .  

18. I b i d .  



2. Aut,hori t y  t o  P ,equla te  M a t t e r s  Predominantly of  ( A S  Opposed 
t o  ~ x c l u s i . v e ]  S ta t e -Wide  Concern b u t  Also  of Loca l  and Munic ipa l  
I m p o ~ . t a n c e  may be  L,el.eqa.ted t o  M u n i c i p a l i t i e s .  T h i s  v iew,  e x p r e s s e d  
by J i ~ s t i . c e  Doyle i n  t h e  Davis  c a s e ,  i s  a  r e c o g n i t i o n  t h a t  a r e a s  of  
b o t h  s t a t e - w i d e  and l o c a l  c o n c e r n  may be r e g u l a t e d  by m u n i c i p a l i t i e s  
-i f  t h e  s t a t e  c o n s e n t s  t o  such  l o c a l  r e g u l a t i o n .  B u t  where t h e  
d e l e g a t i o n  h a s  n o t  been  s p e c i f i c a l l y  made, such a s  is. t h e  c a s e  i n  t h e  
p a r k i n g  of  v e h i c l e s ,  f l o w  of  t r a f f i c  t h r o u g h  c o n t r o l  s i g n a l s ,  c r e a t i o n  
of one-way s t r e e t s ,  and  r e g u l a t i n g  s p e e d  and t r a f f i c  i n t e r s e c t i o n s ,  
i t  must  be conc luded  t h a t  t h i s  a u l h o r i t y  h a s  been  pre-empted by t h e  
s t a t e  and has  been  w i t h h e l d  from t h e  m u n i c i p a l i t i e s .  

3 .  M u n i c i p a l  O r d i n a n c e s  R e q u l a t i n q  M a t t e r s  of S ta te -Wide  
Concern C o n c u r r e n t l y  w i t h  t h e  S t a t e  and V a l i d  U n l e s s  Such P r o v i s i o n s  
R e q u l a t e  i n  t h o s e  A r e a s  of  E x c l u s i v e  Sta te -Wide  Concern and/or 
-Undermine S t a t e  S o v e r e i q n t y .  The mos,t r e c e n t  o p i n i o n  o f  t h e  c o u r t  
s u g g e s t s  t h a t  m u n i c i p a l i t i e s  can  r e g u l a t e  c o n c u r r e n t l y  w i t h  t h e  s t a t e  
i n  m a t t e r s  of s t a t e - w i d e  c o n c e r n  -- even  w i t h o u t  t h e  c o n s e n t  of  t h e  
s t a t e .  However, i n  no e v e n t  c a n  l o c a l  a u t h o r i t i e s  r e g u l a t e  i n  m a t t e r s  
of  e x c l u s i v e  s t a t e - w i d e  c o n c e r n  ( s u c h  a s  t h e  r e g u l a t i o n  of  d r i v e r  
l i c e n s i n g  and  l a r c e n y ) ,  n o r  may l o c a l  o r d i n a n c e s  i n t e r f e r e  w i t h  s t a t e  
s o v e r e i g n t y .  I n  t h o s e  a r e a s  r e g u l a t e d  by t h e  s t a t e ,  which a l s o  have 
f e a t u r e s  of l o c a l  c o n c e r n ,  m u n i c i p a l i t i e s  may p a s s  v a l i d  o r d i n a n c e s  
c o n s i s t e n t  w i t h  s t a t e  law.  

C o n c l u s i o n :  A s  p r e v i o u s l y  i n d i c a t e d ,  t h e  p r e s e n t  s t a t u s  of  
m u n i c i p a l  j u r i s d i c t i o n  may be c o n t i n g e n t  on any one o r  a combinat ion  
of t h e  above t h e o r i e s .  However, t h e  t h r e e  v iews  d e s c r i b e d  above 
r e f l e c t  c h r o n o l o g i c a l l y  t h e  chang ing  p o s i t i o n  of t h e  c o u r t  m a j o r i t y .  

A s t u d y  of a l l  c a s e s  a r i s i n g  f rom t h e  M e r r i s  c a s e  seems t o  
i n d i c a t e  t h a t  t h e  c o u r t  h a s  changed from i t s  o r i g i n a l  h o l d i n g ,  t h a t  
m a t t e r s  of  s t a t e - w i d e  c o n c e r n  and m a t t e r s  of l o c a l  c o n c e r n  a r e  
m u t u a l l y  e x c l u s i v e .  The c o u r t  h a s  t a k e n  a  more modera te  p o s i t i o n  
r e g a r d i n g  t h e  power of m u n i c i p a l i t i e s  t o  e n a c t  p e n a l  o r d i n a n c e s .  
T h e r e  i s  a  r e c o g n i t i o n  t h a t  t h e  s t a t e  h a s  t h e  power t o  d e l e g a t e  t h e  
n e c e s s a r y  a u t h o r i t y  t o  r e g u l a t e  m a t t e r s  of  b o t h  s t a t e - w i d e  and l o c a l  
c o n c e r n  t o  m u n i c i p a l i t i e s .  ,It i s  a l s o  p o s s i b l e  t h a t  t h e  most  r e c e n t  
v iew i m p l i e s  t h e  v a l i d i t y  o f  p e n a l  o r d i n a n c e s  which do n o t  r e g u l a t e  
i n  t h e  f i e l d  of  e x c l u s i v e  s t a t e  i n t e r e s t  and do n o t  c o n f l i c t  w i t h  
t h e  e x e r c i s e  of s t a t e  s o v e r e i g n t y ,  r e g a r d l e s s  of l e g i s l a t i v e  
d e l e g a t i o n  by t h e  s t a t e .  



CHAPTER 111 

JUDICIAL REORGANIZATION -- THEORY AND PRACTICE 

A Bri,ef H i s t o r y  

Cour t  o r g a n i z a t i o n  and e f f i c i e n c y  have been m a t t e r s  of  g r e a t  
c o n c e r n  s i n c e  t h e  C i v i l  War. E a s t e r n  s t a t e s  found  t h a t  t h e i r  c o u r t  
sys tems  ( b a s e d  c l o s e l y  on B r i t i s h  j u d i c i a l  o r g a n i z a t i o n ) ,  w i t h  a 
m u l t i t u d e  o f  c o u r t s ,  o v e r l a p p i n g  j u r i s d i c t i o n s ,  and  ( i n  some s t a t e s )  
s e p a r a t e  c o u r t s  of law and e q u i t y ,  r e s u l t e d  i n  a  c o s t l y  and t ime-  
consuming j u d i c i a l  p r o c e s s  and t h e  i n e f f i c i e n t  use  o f  j u d i c i a l  man-
power. The problems were somewhat d i f f e r e n t  i n  t h e  newer s t a t e s  of  
t h e  mid and f a r  w e s t .  Even though t h e s e  s t a t e s  e s t a b l i s h e d  s i m p l e r  
and more f u n c t i o n a l  c o u r t  sys tems  t h a n  t h e  e a s t e r n  s t a t e s ,  t h e y  found  
t h e  e f f i c i e n t  a d m i n i s t r a t i o n  of  j u s t i c e  hampered f i r s t ,  by wide 
expanses  o f  a r e a ,  l i m i t e d  p o p u l a t i o n ,  and poor t r a n s p o r t a t i o n  and 
communicat ions s y s t e m s ,  c a u s i n g  t h e  c r e a t i o n  of a v a r i e t y  of  minor 
c o u r t s  t o  s e r v e  l o c a l  a r e a s ,  and  l a t e r  by r a p i d  i n c r e a s e s  i n  pop- 
u l a t i o n  and economic e x p a n s i o n ,  which overburdened  t h e i r  j u d i c i a l  
sys tems .  

During t h e  p e r i o d  from 1860 t o  1900,  e f f o r t s  a t  improving 
t h e  a d m i n i s t r a t i o n  o f  j u s t i c e  were c o n c e n t r a t e d  on  mee t ing  problems 
a s  t h e y  a r o s e  a s  e x p e d i e n t l y  a s  p o s s i b l e , a n d  l i t t l e  t h o u g h t  was 
g i v e n  t o  o v e r h a u l i n g  t h e  b a s i c  j u d i c i a l  s t r u c t u r e  t o  a n t i c i p a t e  
f u t u r e  needs .  Under t h e  a u t h o r i t y  t o  s e t  up i n f e r i o r  c o u r t s  u s u a l l y  
c o n f e r r e d  on  s t a t e  l e g i s l a t u r e s  f o l l o w i n g  t h e  p r e c e d e n t  o f  t h e  
f e d e r a l  c o n s t i t u t i o n ,  a r r e a r s  i n  t h e  c o u r t s  of  g e n e r a l  j u r i s d i c t i o n  
c o u l d  be d e a l t  w i t h  by s e t t i n g  up new c o u r t s ,  by c r e a t i n g  ne 
c i r c u i t s  o r  d i s t r i c t s ,  o r  by add ing  t o  t h e  number of j u d g e s .  'f 

The s t a t e s  were u s u a l l y  more r e s t r i c t e d  i n  approaches  t o  
r e d u c i n g  a p p e l l a t e  c a s e  b a c k l o g s ,  because  f o r  t h e  most  p a r t  t h e i r  
c o n s t i t u t i o n s  had  somewhat d e t a i l e d  and r i g i d  p r o v i s i o n s  a s  t o  t h e  
u l t i m a t e  c o u r t s  o f  re vie^.^ Remedies e i t h e r  r e q u i r e d  c o n s t i t u t i o n a l  
amendment o r  were l i m i t e d  t o  wha teve r  a r r a n g e m e n t s  c o u l d  be made by 
t h e  l e g i s l a t u r e s  w i t h i n  t h e  c o n s t i t u t i o n a l  l i m i t a t i o n s .  For t h i s  
r e a s o n ,  t h e  supreme c o u r t  cornmlssion p l a n  and t h e  c r e a t i o n  o f  i n t e r -
m e d i a t e  c o u r t s  o f  a p p e a l  proved t h e  most  w i d e l y  used  methods of  
r e l i e v i n g  t h e  burden  of  t h e  f i n a l  c o u r t  of  a p p e a l ,  a l t h o u g h  con-
s t i t u t i o n a l  amendment was r e q u i r e d  i n  a  number of  s t a t e s  b e f o r e  a n  
i n t e r m e d i a t e  c o u r t  c o u l d  be c r e a t e d .  

A s  a consequence  of  t h e  p i e c e m e a l  appraoch  t a k e n  t o  s o l v e  
j u d i c i a l  problems,.  most  s t a t e s ,  r e g a r d l e s s  o f  t h e  c o u r t  o r g a n i z a t i o n  
w i t h  which t h e y  began,  f a c e d  t h e  2 0 t h  c e n t u r y  w i t h  a n o n - i n t e g r a t e d ,  
m u l t i - l e v e l  c o u r t  s y s t e m  w i t h  o v e r l a p p i n g  j u r i s d i c t i o n ,  p r e s e n t i n g  

1. Pound, op. c i t . ,  p.  194.  
2. I b i d .  



numerous p o s s i b i l i t i e s  f o r  m u l t i p l e  t r i a l s  and a p p e a l s .  That  t h i s  
s i t u a t i o n  s t i l l  e x i s t 2  i s  i l l u s t r a t e d  by t h e  f o l l o w i n g  comment on  t h e  
Alabama c o u r t  sys tem.  

Stemming from t h e  l e g t s l a t i v e  power t o  
c r e a t e  c o u r t s  " i n f e r i o r  t o  t h e  supreme 
c o u r t , "  t h e r e  h a s  bloomed a p l a n t  of 
marvelous  v a r i e t y  and p r o f u s i o n .  Com-
b i n e  law and e q u i t y ,  c i v i l  and  c r i m i n a l  
j u r i s d i c t i o n  i n  any r e a s o n a b l e  p r o p o r t i o n s ;  
e n g r a f t  a t  random r u l e s  of  p r o c e d u r e  from 
c i r c u i t  c o u r t s :  p r o b a t e  c o u r t s ,  and j u s t i c e  
of t h e  peace  c o u r t s ;  add a  few s p e c i a l  
r u l e s  o f  p r o c e d u r e  n o t  t o  be found i n  
any o t h e r  Alabama c o u r t .  Such a  c o u r t  
would be a t  home i n  Alabama f o r  t h e r e  
a r e  many such  c r e a t i o n s . . . i n  e x i s t e n c e  
today .  

The consp icuous  d e f e c t s  of  most s t a t e  c o u r t  sys tems  a t  t h e  
end o f .  t h e  l a s t  c e n t u r y  have been d e f i n e d  a s : 4  

...wade  of j u d i c i a l  manpower, was te  of  
t i m e  and money o f  l i t i g a n t s  and p u b l i c  
t i m e  and money because  of h a r d  and f a s t  
j u r i s d i c t i o n a l  l i n e s  ill d e f i n e d  and 
f r e q u e n t l y  changed b e f o r e  j u d i c i a l  
d e c i s i o n  c o u l d  draw c l e a r  bounds,  h a r d  
and f a s t  t e rms  r a i s i n g  unnecessa ry  
t e c h ' n i c a l  q u e s t i o n s  and w a s t i n g  t h e  t ime  
of  t h e  c o u r t s ,  p i ecemea l  h a n d l i n g  of 
s i n g l e  c o n t r o v e r s i e s  s i m u l t a n e o u s l y  i n  
d i f f e r e n t  c o u r t s  and g e n e r a l  want  of  
c o o p e r a t i o n  between c o u r t  and c o u r t  and 
judge  and judge  i n  t h e  same c o u r t  f o r  
want  o f  any r e a l  a d m i n i s t r a t i v e  head.  

Approaches t o  C o u r t  R e o r q a n i z a t i o n  S i n c e  1900' 

While many s t a t e s  ( e s p e c i a l l y  t h o s e  w i t h  p o p u l a t i o n s  s t i l l  
p redominan t ly  r u r a l )  c r e a t e d  a d d i t i o n a l  minor c o u r t s  o r  a l t e r e d  t h e  
j u r i s d i c t i o n  of  t h o s e  a l r e a d y  i n  e x i s t e n c e  d u r i n g  t h e  f i r s t  two 
decades  o f  t h e  t w e n t i e t h  c e n t u r y ,  a d i f f e r e n t  approach  t o  e f f i c i e n t  
a d m i n i s t r a t i o n  of  j u s t i c e  and  e l i m i n a t i o n  of  c o u r t  c o n g e s t i o n  was 
b e i n g  c o n s i d e r e d .  C o u r t  u n i f i c a t i o n  w i t h  j u d i c i a l  a d m i n i s t r a t i v e  
c o n t r o l  and t h e  e l i m i n a t i o n  of u n n e c e s s a r y  minor c o u r t s  w i t h  o v e r -
l a p p i n g  j u r i s d i c t i o n  was looked  upon a s  t h e  b e s t  way t o  h a n d l e  

3 ,  Alabama Law Review, ' 'Reorgan iza t ion  of C o u r t  S t r u c t u r e , "  P h i l l i p  
Smith and N e i l  H. Graham, F a l l  and S p r i n g  1958,  Vol.  10, p.  189. 

4 .  Pound, op. c i t . ,  p.  252. 



j u d i c i a l  b u s i n e s s .  I n  p a r t ,  s u p p o r t  f o r  t h i s  approach r e s u l t e d  from 
t h e  s u c c e s s  of t h e  f e d e r a l  c o u r t  sys tem r e o r g a n i z a t i o n  which took  
p l a c e  i n  t h e  l a t t e r  p a r t  of  t h e  n i n e t e e n t h  c e n t u r y  and from t h e  
c o n s o l i d a t i o n  of E n g l i s h  G e n e r a l  C o u r t s  i n  1875. 

Improvement i n  t h e  means of t r a n s p o r t a t i o n ,  i n c r e a s e d  pop- 
u l a t i o n ,  and  t h e  p o p u l a t i o n  s h i f t  f rom r u r a l  t o  u rban  i n  many s t a t e s  
e l i m i n a t e d  much of t h e  need f o r  t h e  minor c o u r t s  which had  been 
c r e a t e d  d u r i n g  t h e  p r e v i o u s  twen ty  t o  t h i r t y  y e a r s .  A s  t h e s e  minor 
c o u r t s  became l e s s  i m p o r t a n t  t h e r e  was a  marked d r o p  i n  t h e  q u a l i t y  
of  a s p i r a n t s  f o r  t h e s e  j u d i c i a l  p o s i t i o n s ,  w i t h  a n  e q u a l  r e d u c t i o n  
i n  t h e  q u a l i t y  of  j u s t i c e  d i s p e n s e d  i n  t h e s e  c o u r t s .  

U n f o r t u n a t e l y ,  t h e  changing c o n d i t i o n s  which reduced  t h e  
need f o r  t h e s e  c o u r t s  d i d  n o t  r e s u l t  i n  e l i m i n a t i o n  of t h e s e  c o u r t s  
o r  c u r t a i l m e n t  of t h e i r  j u r i s d i c t i o n . ,  I n  f a c t ,  a s  t h e  more i m p o r t a n t  
c o u r t s  of o r i g i n a l  j u r i s d i c t i o n  became overburdened  because  of  
i n c r e a s e d  l i t i g a t i o n ,  t h e s e  minor c o u r t s  i n  many i n s t s n c e s  were g i v e n  
i n c r e a s e d  j u r i s d i c t i o n  ( a  ood example i s  t h e  c o n v e r s i o n  of  j u s t i c e  
c o u r t s  i n t o  t r a f f i c  c o u r t s7 , w i t h o u t  any change i n  t h e  j u d i c i a l  
framework t o  accommodate a g r e a t e r  c a s e  l o a d ,  and w i t h o u t  c e n t r a l  
a d m i n i s t r a t i v e  o r g a n i z a t i o n  and c o n t r o l . 5  

The h e a v i l y - p o p u l a t e d  s t a t e s  of t h e  e a s t ,  w i t h  more s e p a r a t e  
s p e c i a l i z e d  c o u r t s  t h a n  s t a t e s  i n  t h e  midwest and w e s t ,  f e l t  s t r o n g l y  
t h e  e f f e c t s  of s e p a r a t e  o v e r l a p p i n g  j u r i s d i c t i o n s .  The work of 
c o u r t s  of r e v i e w  was g r e a t l y  i n c r e a s e d  by a p p e a l s  c o n c e r n i n g  which 
lower  c o u r t  had p r o p e r  j u r i s d i c t i o n . 6  

R e c o g n i t i o n  of t h e  i n a d e q u a c i e s  of  t h e  minor c o u r t s  l e d  t o  
t h e  r i g h t  of a p p e a l  t h r o u g h  t r i a l s  --de novo i n  h i g h e r  c o u r t s  of  
o r i g i n a l  j u r i s d i c t i o n .  I n  most i n s t a n c e s  t h e s e  c o u r t s  had con-
c u r r e n t  j u r i s d i c t i o n  w i t h  t h e  minor c o u r t s  f rom which a p p e a l s  were 
made. S u b s t a n t i a l  i n c r e a s e s  i n  t h e  number of t r i a l s  de  novo a l s o  
produced c o n g e s t i o n  and  d e l a y  i n  t h e  h i g h e r  l e v e l  c o u r t s  of o r i g i n a l  
j u r i s d i c t i o n .  

5. 	 Both Dean Pound i n  t h e  work ~ r e v i o u s l y  c i t e d  and Judqe  Harvey 
Uhlenhopp, Iowa Law Review, I I ~ e o r g a n i z a t i o n - i n  1owa; I'~ u d i c i a l ~  
F a l l ,  1958,  Vol.  44, No. 1, and o t h e r  w r i t e r s  on t h e  s u b j e c t  
make much of t h i s  p o i n t .  Examples a r e  c i t e d  of  overworked judges  
and c o u r t  c o n g e s t i o n  i n  growing m e t r o p o l i t a n  a r e a s  w h i l e  r u r a l  
judges  a t  t h e  same c o u r - t  l e v e l  had much. s m a l l e r  c a s e  l o a d s .  I n  
most s t a t e s t h e r e  was no e x p e d i t i o u s  method t o  e f f e c t  t r a n s f e r  
and a s s i g n m e n t  of  j u d g e s  a c c o r d i n g  t o  work- load  needs .  

6 .  	 T h i s  was e s p e c i a l l y  t h e  c a s e  i n  New J e r s e y  where p r i o r  t o  c o u r t  
r e o r g a n i z a t i o n  i n  1948,  t h e r e  were s e ~ a r a t ec o u r t s  of law and 
e q u i t y .  See  R u t g e r s  ~ a wReview, l l ~ e w 'J e r s e y ' s  C o u r t  Systenq" 
Volume 2 ,  No. 1, 1948,  p.  64-73. 



A s  was i n d i c a t e d  e a r l i e r ,  n o t  a l l  s t a t e s  f e l t  t h e  impact  of 
t h e s e  changes  on t h e i r  c o u r t  sys t ems  a t  t h e  same t ime .  Cour t  
s t r u c t u r e s  i n  t h e  s t a t e s  which were e x p e r i e n c i n g  r e l a t i v e l y  s low 
growth  i n  p o p u l a t i o n  and u r b a n i z a t i o n  w e r e ,  of  c o u r s e ,  a b l e  t o  
f u n c t i o n  w i t h i n  t h e  e x i s t i n g  framework f o r  a  l o n g e r  p e r i o d  of t i m e .  
Even t h e s e  s t a t e s  have had c o n s i d e r a b l e  c o u r t  c o n g e s t i o n  and d e l a y  
s i n c e  t h e  second  w o r l d  war ,  and i n  many t h e  problem became c o m p l i c a t e d  
f u r t h e r  by t h e  r a p i d  development  o f  one o r  two m e t r o p o l i t a n  a r e a s  
w h i l e  t h e  r ema inde r  of t h e  s t a t e  r e t a i n e d  i t s  r u r a l  c h a r a c t e r .  

A s  c o u r t  c o n g e s t i o n  m u l t i p l i e d  i n  s t a t e  a f t e r  s t a t e ,  members 
o i  t h e  bench and b a r ,  l e g i s l a t i v e  commi t t ees ,  and i n t e r e s t e d  l a y  
g r o u p s  made s t u d i e s  which l e d  t o  recommendat ions d e s i g n e d  t o  improve 
c o u r t  e f f i c i e n c y .  While t h e s e  s t u d i e s  and recommendations v a r i e d  
a c c o r d i n g  t o  l o c a l  c o n d i t i o n s  and  t h e  t i m e  a t  which t h e  s t u d y  was 
made, i n  g e n e r a l  t h e y  had t h e  f o l l o w i n g  a s  p r imary  g o a l s :  

1) e l i m i n a t i o n  of  a t  l e a s t  some i n f e r i o r  c o u r t s  of s p e c i a l i z e d  
j u r i s d i c t i o n  and removal  of c o n c u r r e n t  j u r i s d i c t i o n  wherever  p o s s i b l e ;  

2 )  a d m i n i s t r a t i v e  c o n t r o l  of t h e  j u d i c i a l  sys t em th rough  t h e  
c h i e f  j u s t i c e  of t h e  h i g h e s t  s t a t e  c o u r t  w i t h  t h e  h e l p  of a n  a d e q u a t e  
a d m i n i s t r a t i v e  s t a f f ;  

3 )  s t r e a m l i n i n g  o f  t h e  j u d i c i a l  sys t em t o  e f f e c t  t h e  c o n c e p t  
of  one t r i a l  and  one a p p e a l ;  and 

4 )  	 b e t t e r  j u d i c i a l  s e l e c t i o n .  

Judge  Laurance  M. Hyde, M i s s o u r i  Supreme C o u r t ,  made t h e  
f o l l o w i n g  comment on  t h e  s h i f t  i n  emphas is  f rom a  number of s e p a r a t e  
c o u r t s  t o  a more u n i f i e d  c o u r t  sys tem.7  

LFreviouslyJ  . . . c o u r t s  and j u d g e s  were i s o l a t e d  
from e a c h  o t h e r  and most  s t a t e  j u d i c i a l  d e p a r t -  
ments  were  composed of a g r o u p  of  c o m p l e t e l y  
s e p a r a t e  c o u r t s .  C o u r t  s y s t e m s  l a c k e d  u n i t y  and 
f l e x i b i l i t y .  There  was no r e a l  r e s p o n s i b l e  head  
t o  t h e  s y s t e m ,  and  p r o v i s i o n s  f o r  t r a n s f e r  o f  
j u d g e s  were l a c k i n g  o r  i n a d e q u a t e .  I f  some c o u r t s  
were  u n a b l e  t o  keep  up t h e i r  d o c k e t s  w h i l e  o t h e r s  
had  i n s u f f i c i e n t  work, t h e r e  was n e i t h e r  r e s p o n s i b i l i t y  
n o r  a u t h o r i t y  t o  do a n y t h i n g  a b o u t  it. The u s u a l  
remedy was t o  add more l o c a l  o r  s p e c i a l i z e d  c o u r t s  
b u t  t h i s  o n l y  added t o  t h e  i n e f f i c i e n c i e s  and 
i n e q u a l i t i e s  of  a hodgepodge of s e p a r a t e d  c o u r t s .  
These c o n d i t i o n s  were t h e  p r i n c i p a l  c a u s e  of many 
c a s e s  b e i n g  d e c i d e d  on t e c h n i c a l i t i e s  of  j u r i s -

7 .  	 Not re  Dame Lawyer, " E s s e n t i a l s  of a  Modern S t a t e  J u d i c i a l  System1I, 
Judge  Laurance  M. Hyde, Vol .  30, 1954-55, pp. ,228 and 229. 



-- 

d i c t i o n ,  venue and t r i a l  and a p p e l l a t e  p r o c e d u r e ,  
i n s t e a d  of on  t h e  m e r i t s .  I n  many s t a t e s ,  a t  
l e a s t  u n t i l  v e r y  r e c e n t l y ,  c o u r t s  have  c o n t i n u e d  
t o  o p e r a t e  a l m o s t  a s  c o m p l e t e l y  s e p a r a t e d  and un- 
r e l a t e d  a s  i n  p i o n e e r  t i m e s ;  and t h i s  h a s  u s u a l l y  
r e s u l t e d  i n  c o n g e s t i o n  of d o c k e t s  c a u s i n g  unneces-
s a r y  expense  and d e l a y  t o  l i t i g a n t s .  Modern con-
d i t i o n s  r e q u i r e  a f l e x i b l e ,  u n i f i e d  sys tem and 
t h a t  i s  t h e  r e a l  remedy. Our c o u r t s  s h o u l d  no 
l o n g e r  be hand icapped  i n  e f f o r t s  t o  m a i n t a i n  
p u b l i c  r e s p e c t  f o r  t h e  law by b e i n g  f o r c e d  t o  
a t t e m p t  t o  keep up w i t h  t h e  pace  of  modern 
b u s i n e s s  and i n d u s t r y  w i t h o u t  t h e  o r g a n i z a t i o n  
and f a c i l i t i e s  t o  do s o .  

l ' h i s  t r e n d  of  p r o p o s i n g  u n i f i e d  t r i a l  c o u r t s  w i t h  s p e c i a l  
d i v i s i o n s  where needed r a t h e r  t h a n  s e , p a r a t e  s p e c i a l  t r i a l  c o u r t s  
h a s  been accompanied by t h e  p remise  t h a t  t h e  r e d u c t i o n  i n  t h e  
number of t r i a l  c o u r t s  w i t h  o v e r l a p p i n g  j u r i s d i c t i o n  and i n  t r i a l s  
de novo would o b v i a t e  t h e  need f o r  i n t e r m e d i a t e  c o u r t s  of  a p p e a l  
i n  a l l  b u t  t h e  most  populous  s t a t e s .  

P r e s e n t  Approaches t o  J u d i c i a l  R e o r q a n i z a t i o n  

The a d m i n i s t r a t i o n  of j u s t i c e  i n  a d e m o c r a t i c  
s o c i e t y  -- and d e m o c r a t i c  government  g e n e r a l l y  --
i s  a dynamic t h i n g ,  c o n s t a n t l y  r e s p o n d i n g  t o  
changed c o n d i t i o n s  and t o  t h e  changed demands 
of  t h e  p e o p l e .  A c o u r t  sys tem embodying t h e  
l a t e s t  p r i n c i p l e s  o f  j u d i c i a l  o r g a n i z a t i o n  and 
management today  may become outmoded w i t h i n  a  
g e n e r a t i o n  and o  e r a t e  t o  d e f e a t  j u s t i c e  r a t h e r  
t h a n  promote it.8 
Recommendations f o r  c o u r t  r e o r g a n i z a t i o n h a v e  had a s  a  common 

g o a l  a n  e f f i c i e n t ,  f l e x i b l e  j u d i c i a l  sys tem manned by q u a l i f i e d  
j u d g e s  and o t h e r  c o u r t  p e r s o n n e l ,  w i t h  speedy  and competent  l i t i g a t i o n  
a s  t h e  end p r o d u c t .  T h i s  h a s  been  t h e  c a s e  even though t h e  recom-
menda t ions  have v a r i e d  a c c o r d i n g  t o  s t a t e  economic,  p o p u l a t i o n ,  and 
p o l i t i c a l  c o n d i t i o n s ,  c o n s t i t u t i o n a l  l i m i t a t i o n s ,  and t h e  t i m e  a t  
which  t h e  recommendations were made. 

G e n e r a l  P r i n c i p l e s  

P e r h a p s  Dean Pound h a s  enumera ted  g e n e r a l  p r i n c i p l e s  which 
s h o u l d  g o v e r n  c o u r t  r e o r g a n i z a t i o n : g  

8. 	 A d m i n i s t r a t i o n  of J u s t i c e  i n  C o n n e c t i c u t .  David Marr and Fred  
K o r t ,  I n s t i t u t e  of P u b l i c  S e r v i c e ,  U n i v e r s i t y  of  C o n n e c t i c u t ,  
A p r i l  1917,  p. 14.  

9 .  	 Pound, op.  c i t . ,  pp. 275-276. 



...The c o n t r o l l i n g  i d e a s  should  be u n i f i c a t i o n ,  
f l e x i b i l i t y ,  conse rva t ion  of j u d i c i a l  power, and 
r e s p o n s i b i l i t y .  U n i f i c a t i o n  i s  c a l l e d  f o r  i n  
o r d e r  t o  c o n c e n t r a t e  t h e  machinery of j u s t i c e  
upon i t s  t a s k ,  f l e x i b i l i t y  i n  o r d e r  t o  enab le  
i t  t o  meet s p e e d i l y  and e f f i c i e n t l y  t h e  
c o n t i n u a l l y  vary ing  demands made upon it, 
r e s p o n s i b i l i t y  i n  o r d e r  t h a t  some one may 
alwavs be h e l d  and e a s i l v  s t a n d  o u t  a s  t h e  
o f f i k i a l  t o  be h e l d  i f  t k e  j u d i c i a l  o r g a n i z a t i o n  
i s  no t  f u c t i o n i n g  t h e  most e f f i c i e n t l y  t h a t  t h e  
law and t h e  n a t u r e  of i t s  t a s k s  permi t .  Con-
s e r v a t i o n  of j u d i c i a l  power i s  a  s i n e  ua non 
of e f f i c i e n c y  under t h e  c i rcumstances  k t ~  
time. There a r e  so many demands p re s s ing  upon 
t h e  government f o r  expend i tu re  of p u b l i c  money 
t h a t  so  c o s t l y  a  mechanism a s  t h e  system of 
c o u r t s  cannot  j u s t i f y  need l e s s  and expensive 
d u p l i c a t i o n s  and a r c h a i c  bus ines s  methods. 
Moreover, waste  of j u d i c i a l  power impa i r s  t h e  
a b i l i t y  of c o u r t s  t o  g i v e  i n d i v i d u a l  c a s e s  t h e  
thorough going c o n s i d e r a t i o n  which every ca se  
ought  t o  have a t  t h e i r  hands. Admin i s t r a t i ve  
o r g a n i z a t i o n  of t h e  e n t i r e  system ...and 
r e s p o n s i b l e  supe r in t end ing  c o n t r o l  of t h e  
whole i s  a s  impor tan t  a s  t h e  reform of pro-
cedure  upon which t h e  p r o f e s s i o n  and t h e  
p u b l i c  have concen t r a t ed  t h e i r  a t t e n t i o n  f o r  
a gene ra t i on .  

A s  i n d i c a t e d  above,  s t u d i e s  and recommendations made dur ing  
t h e  p a s t  twenty t o  t h i r t y  y e a r s  have revo lved  around a  u n i f i e d  
c o u r t  system a s  t h e  means of ach iev ing  t h e  d e s i r e d  g o a l ;  bu t  a  
u n i f i e d  c o u r t  system has  meant d i f f e r e n t  t h i n g s  i n  d i f f e r e n t  s t a t e s .  
For example, i n  New York it took t h e  form of a s i x - l a y e r  c o u r t  
system wi th  two c o u r t s  of appea l  and f o u r  c o u r t  l e v e l s  of o r i g i n a l  
j u r i s d i c t i o n .  I n  Iowa and Wisconsin it has  mean a two o r  t h r e e -
l e v e l  j u d i c i a l  system w i t h  one c o u r t  of appea l s ,  and i n  both  of t h e s e  
s t a t e s  r e o r g a n i z a t i o n  p l ans  have been modif ied  t o  r e t a i n  a t  l e a s t  
a p o r t i o n  of t h e  e x i s t i n g  minor c o u r t  system. In  Alaska,  i t  has  
meant a two- leve l  c o u r t  system, w i t h  t h e  p o s s i b i l i t y  of a d d i t i o n a l  
minor c o u r t s  a s  needed. The New J e r s e y  c o u r t  system, cons idered  a  
model f o r  r e o r g a n i z a t i o n ,  has  f o u r  l e v e l s  of c o u r t s .  

J u d i c i a l  S e l e c t i o n  

I n  most of t h e  r e c e n t  c o u r t  r e o r g a n i z a t i o n  s t u d i e s ,  t h e  
assurance  of a  w e l l - q u a l i f i e d  j u d i c i a r y  a s  f r e e  a s  p o s s i b l e  from 
e x t e r n a l  p r e s s u r e s  has  been cons ide red  a  goa l  equa l  t o  t h a t  of 
p rov id ing  a  u n i f i e d ,  f l e x i b l e  c o u r t  system. The e l e c t i o n  of judges 
h a s  r e c e i v e d  con t inued  c r i t i c i s m  from advoca tes  of j u d i c i a l  reform, 
whose o b j e c t i o n s  may be summarized a s  fo l l ows :  The e l e c t i o n  o r  



d e f e a t  of  a j u d i c i a l  c a n d i d a t e  u s u a l l y  h a s  n o t h i n g  t o  do w i t h  h i s  
j u d i c i a l  q u a l i f i c a t i o n s  o r  e x p e r i e n c e ,  because  t h e  e l e c t o r a t e  i s  
u s u a l l y  unaware of  h i s  f i t n e s s  f o r  j u d i c i a l  o f f i c e .  The e l e c t i v e  
p r o c e s s  s u b j e c t s  a judge  t o  u n n e c e s s a r y  p o l i t i c a l  p r e s s u r e  and r e s u l t s  
i n  h i s  spend ing  a n  i n o r d i n a t e  amount a f  t i m e  t r y i n g  t o  r e t a i n  h i s  
o f f i c e .  A w e l l  q u a l i f i e d  j u d i c i a r y  depends  on  c a r e f u l  i n i t i a l  
s e l e c t i o n  a n d  t e n u r e  based  on competent  per formance  of j u d i c i a l  
d u t i e s ;  n e i t h e r  can  be a s s u r e d  when j u d g e s  a r e  e l e c t e d .  

No recommendation f o r  j u d i c i a l  r e f o r m  mee t s  a s  much o p p o s i t i o n  
a s  p r o p o s a l s  t o  do away w i t h  t h e  e l e c t i o n  of  judges .  I n  some s t a t e s ,  
s u c h  p r o p o s a l s  have  e i t h e r  been  d e l e t e d  o r  pos tponed  i n  o r d e r  n o t  t o  
j e o p a r d i z e  c o u r t  r e o r g a n i z a t i o n .  The e l e c t i o n  of  judges  i s  s t o u t l y  
de fended  a s  b e i n g  a s  i n t e g r a l  a p a r t  of  t h e  d e m o c r a t i c  p r o c e s s  a s  
t h e  e l e c t i o n  of  e x e c u t i v e  o f f i c i a l s  and  l e g i s l a t o r s .  

Ameri-can Bar A s s o c i a t i o n  ( ~ i s s o u r i  p l a n 1  

C o n s i d e r a b l e  s t u d y  h a s  been  g i v e n  t o  t h e  development  of  a 
j u d i c i a l  s e l e c t i o n  p l a n  which would combine t h e  b e s t  i n g r e d i e n t s  of 
a n  a p p o i n t i v e  sys t em w i t h  some s o r t  of r e v i e w  by t h e  e l e c t o r a t e *  The 
American Bar A s s o c i a t i o n  P l a n ,  a d o p t e d  i n  1937,  r e p r e s e n t s  one such 
approach .10  J u d i c i a l  v a c a n c i e s  would be  f i l l e d  by appo in tmen t  by t h e  
g o v e r n o r  o r  o t h e r  e l e c t e d  o f f i c i a l  o r  o f f i c i a l s ,  b u t  f rom a  l i s t  
s u b m i t t e d  by a commit tee  composed of  h i g h  j u d i c i a l  o f f i c e r s  and  of 
o t h e r  c i t i z e n s  who h o l d  no o t h e r  p u b l i c  o f f i c e .  I f  f u r t h e r  check  
upon t h e  appo in tmen t  i s  d e s i r e d ,  such  check  may be  s u p p l i e d  by t h e  
r e q u i r e m e n t  of  c o n f i r m a t i o n  of a p p o i n t m e n t s  by t h e  s t a t e  s e n a t e  o r  
b o t h  h o u s e s  of  t h e  l e g i s l a t u r e .  The a p p o i n t e e ,  a f t e r  a  p e r i o d  of 
s e r v i c e ,  s h o u l d  be e l i g i b l e  f o r  r e a p p o i n t m e n t  p e r i o d i c a l l y ,  o r  
p e r i o d i c a l l y  go b e f o r e  t h e  p e o p l e  on h i s  r e c o r d  w i t h  no oppos ing  
c a n d i d a t e ,  t h e  p e o p l e  v o t i n g  upon t h e  q u e s t i o n ,  " S h a l l  Judge 
be r e t a i n e d  i n  o f f i c e ? "  A number of  o b j e c t i o n s  have been r a i s e d  
t o  t h i s  p r o p o s a l ,  t h e  most  s i g n i f i c a n t  of which a r e :  1 )  While t h e  
power of  s e l e c t i o n  i s  p l a c e d  on a n  o f f i c i a l  r e s p o n s i b l e  t o  t h e  
p e o p l e ,  h i s  c h o i c e  i s  l i m i t e d  t o  t h o s e  c a n d i d a t e s  s u g g e s t e d  by a 
c0IIImittee which i s  n o t  p u b l i , c l y  r e s p o n s i b l e .  2 )  I f  v o t e r s  do n o t  
have s u f f i c i e n t  knowledge t o  d e t e r m i n e  t h e  b e s t - q u a l i f i e d  judge  
when o f f e r e d  two c h o i c e s ,  t h e y  c a n n o t  be  e x p e c t e d  t o  have s u f f i c i e n t  
knowledge t o  e v a l u a t e  p r o p e r l y  a j u a g e v s  per formance  i n  o f f i c e .  
3 )  The a b s e n c e  of  a n  a l t e r n a t e  c h o i c e  i n  such  r e f e r r a l s  t o  t h e  
e l e c t o r a t e  w i l l  r e s u l t  i n  l i t t l e  v o t e r  i n t e r e s t ,  w i t h  t h e  r e s u l t  
t h a t  a j u d g e ' s  r e t e n t i o n  i n  o f f i c e  w i l l  depend on t h e  o p i n i o n  of  a 
v e r y  s m a l l  number o f  p e o p l e ,  which d e f e a t s  t h e  pu rpose  of  t h i s  p ro -  
v i s i o n .  

10. 	 T h i s  p l a n  i s  now commonly known a s  t h e  M i s s o u r i  P l a n  s i n c e  t h e  
g e n e r a l  p r o v i s i o n s  were  i n c o r p o r a t e d  i n  t h e  M i s s o u r i  C o n s t i t u t i o n  
i n  t h e  r e v i s i o n  r e s u l t i n g  f rom t h e  c o n s t i t u t i o n a l  c o n v e n t i o n  of 
1945. 



P r e s e n t  Methods of J u d i c i a l  S e l e c t i o n  

There  a r e  f o u r  methods used by t h e  50 s t a t e s  f o r  t h e  s e l e c t i o n  
of judges  of a p p e l l a t e  and major  t r i a l  c o u r t s :  p a r t i s a n  e l e c t i o n  , 

n o n - p a r t i s a l  e l e c t i o n ,  e l e c t i o n *  of l e g i s l a t u r e ,  and appointment .  11 
P a r t i s a n  E l e c t i o n .  Nine teen  s t a t e s :  Alabama, Arkansas ,  

COLOR ADO,^^, G e o r g i a ,  I l l i n o i s ,  I n d i a n a ,  Iowa, Kansas, Kentucky, 
L o u i s i a n a ,  M i s s i s s i p p i ,  New Mexico, New York, North C a r o l i n a ,  Oklahoma, 
P e n n s y l v a n i a ,  Texas ,  and West V i r g i n i a .  

Nonpar t i san  E l e c t i o n .  E igh teen  s t a t e s :  A r i z o n a ,  C a l i f o r n i a  
( t r i a l  c o u r t s  o n l y ) ,  Idaho ,  Maryland, Michigan,  Minnesota,  Montana, 
Nebraska,  Nevada, North Dakota, Ohio, Oregon, South  Dakota, Tennessee,  
Utah, Washington, Wisconsin ,  and Wyoming. 

E l e c t i o n  by L e q i s l a t u r e .  Four s t a t e s :  Rhode I s l a n d  (supreme 
c o u r t  only) ,  South  C a r o l i n a ,  Vermont, and V i r g i n i a .  

A o in tment .  Twelve s t a t e s :  A l a s k a ,  C a l i f o r n i a  ( a p p e l l a t e  
judges  0'-ticut , Delaware, Hawaii ,  Kansas (supreme c o u r t  
o n l y ) ,  Maine, M a s s a c h u s e t t s ,  M i s s o u r i ,  New Hampshire,  New J e r s e y ,  
Rhode I s l a n d  ( t r i a l  c o u r t s  o n l y ) .  

The twe lve  s t a t e s  w i t h  a p p o i n t e d  judge$ may be d i v i d e d  i n t o  
t h r e e  c a t e g o r i e s :  

1. Appointment by Governor w i t h  S e n a t e  approva l :  C o n n e c t i c u t ,  
Delaware,  Hawaii ,  New J e r s e y ,  and Rhode I s l a n d .  ' 

2. Appointment by Governor w i t h  a p p r o v a l  of S p e c i a l  C o u n c i l  or C a l i f o r n i a ,  Maine, M a s s a c h u s e t t s ,  and New Hampshire. 

3 .  Mis9,ouri  P l a n t  A l a s k a ,  Kansas,  and M i s s o u r i .  

The o p e r a t i o n  of j u d i c i a l  appo in tment  p l a n s  by t h e  s t a t e s  
w i t h i n  each  c a t e g o r y  i s  d i s c u s s e d  i n  d e t a i l  below. 

Appointment by Governor -- S e n a t e  a p p r o v a l :  

11. 	 Three s t a t e s  use  d i f f e r e n t  methods of s e l e c t i o n  f o r  a p p e l l a t e  
and t r i a l  c o u r t  judges .  C a l i f o r n i a ' s  a p p e l l a t e  judges  a r e  
a p p o i n t e d  and i t s  t r i a l  c o u r t  judges  e l e c t e d  by n o n - p a r t i s a n  
b a l l o t .  Rhode I s l a n d ' s  supreme c o u r t  i s  e l e c t e d  by t h e  l e g -
i s l a t u r e  and i t s  t r i a l  c o u r t  judges  a p p o i n t e d .  Kansas supreme 
c o u r t  judges.  a r e  a p p o i n t e d  un,der t h e  M i s s o u r i  p l a n  and t r i a l  
c o u r t  j u d g e s  a r e  e l e c t e d  on p a r t i s a n  b a l l o t s .  



C o n n e c t i c u t .  There a r e  no s t a t u t o r y  r e s t r i c t i o n s  on t h e  sub- 
m i s s i o n  of nomina t ions  by t h e  g o v e r n o r ,  nor  i s  he r e q u i r e d  t o  c o n s u l t  
any o t h e r  g roup  o r  c o u n c i l  p r i o r  t o  p l a c i n g  j u d i c i a l  nominat ions  
b e f o r e  t h e  s e n a t e .  C o u r t  o f  common p l e a s  judges  a r e  a p p o i n t e d  f o r  
f o u r - y e a r  t e rms  and s u p e r i o r  c o u r t  judges  and j u s t i c e s  of t h e  supreme 
c o u r t  of  e r r o r  a r e  a p p o i n t e d  f o r  te rms of  e i g h t  y e a r s .  There  i s  
mandatory r e t i r e m e n t  f o r  a l l  j udges  a t  age  70. 

Delaware. Supreme, s u p e r i o r  c o u r t ,  and o r p h a n ' s  c o u r t  judges  
a r e  appointed f o r  12-yea r  t e rms .  There a r e  o n l y  two r e s t r i c t i o n s  on 
j u d i c i a l  nomina t ions  p l a c e d  b e f o r e  t h e  s e n a t e .  F i r s t ,  j udges  must be 
c i t i z e n s  and l e a r n e d  i n  t h e  law. Second,  t h e r e  a r e  p o l i t i c a l  
r e s t r i c t i o n s .  No more t h a n  two of  t h e  t h r e e  supreme c o u r t  j u s t i c e s  
s h a l l  be of  t h e  same major  p a r t y ;  a t  l e a s t  one s h a l l  be of t h e  o t h e r  
m a j o r  p a r t y .  No more t h a n  t h r e e  o f  t h e  f i v e  s u p e r i o r  c o u r t  and 
o r p h a n ' s  c o u r t  j u d g e s  s h a l l  be o f  t h e  same major  p a r t y ;  a t  l e a s t  
two of  t h e  f i v e  s h a l l  be o f  t h e  o t h e r  ma jo r  p a r t y .  

Hawaii .  The new c o n s t i t u t i o n  p r o v i d e s  t h a t  t h e  supreme and 
c i r c u i t  c o u r t  judges  s h a l l  be nominated and a p p o i n t e d  by t h e  governor  
w i t h  t h e  a d v i c e  and c o n s e n t  of t h e  s e n a t e .  Supreme c o u r t  j u s t i c e s  
a r e  a p p o i n t e d  f o r  seven-yea r  t e rms  and c i r c u i t  c o u r t  judges  f o r  s i x -  
y e a r  t e rms .  R e t i r e m e n t  i s  mandatory a t  age 70. 

New J e r s e y .  Supreme ' c o u r t ,  i n t e r m e d i a t e  a p p e l l a t e  c o u r t ,  and 
s u p e r i o r  c o u r t  judges  a r e  a p p o i n t e d  i n i t i a l l y  f o r  seven-yea r  t e rms .  
Upon r e a p p o i n t m e n t  t h e y  s e r v e  u n t i l  r e t i r e m e n t  a t  age 70  c o n t i n g e n t  
upon good b e h a v i o r .  A s  a  m a t t e r  of t r a d i t i o n ,  c o n f i r m a t i o n  of 
j u d i c i a l  nomina t ions  i s  i n i t i a t e d  by t h e  s e n a t o r  from t h e  nominee 's  
home d i s t r i c t .  I f  c o n f i r m a t i o n  i s  i n i t i a t e d  i n  t h i s  way, i t  i s  
a l m o s t  a lways  conf i rmed  a s  s e n a t o r i a l  c o u r t e s y .  I f  t h e  home d i s t r i c t  
s e n a t o r  does  n o t  make t h e  mot ion  f o r  a c c e p t a n c e ,  t h e  nominat ion  u s u a l l y  
i s  n o t  conf i rmed .  I n  o r d e r  t o  be e l i g i b l e  f o r  j u d i c i a l  appo in tmen t ,  
t h e  f o l l o w i n g  q u a l i f i c a t i o n s  must  be met: U.S. c i t i z e n s h i p ,  t e n  
y e a r s '  New J e r s e y  r e s i d e n c e ,  l e a r n e d  i n  t h e  law w i t h  t e n  y e a r s '  l e g a l  
e x p e r i e n c e ,  good c h a r a c t e r ,  and b a r  membership. 

Rhode I s l a n d .  T h i s  a p p o i n t i v e  sys tem i s  s i m i l a r  t o  t h a t  
used  f o r  f e d e r a l  c o u r t s .  S u p e r i o r  c o u r t  j u d g e s  a r e  a p p o i n t e d  f o r  
l i f e  t e rms  by t h e  g o v e r n o r  w i t h  s e n a t e  c o n f i r m a t i o n .  Al though supreme 
c o u r t  j u d g e s  a r e  e l e c t e d  by t h e  l e g i s l a t u r e ,  they ,  a l s o  have l i f e  
t e r m s .  

Appointment  by Governor -- S p e c i a l  C o u n c i l  o r  Commission 
Approval :  

C a l i f o r n i a .  T h i s  p l a n  a c t u a l l y  i s  a h y b r i d ,  because  it i n c o r -
p o r a t e s  one of  t h e  main f e a t u r e s  o f  t h e  M i s s o u r i  P l a n  -- namely, t h a t  
a p p o i n t e d  j u d g e s  a r e  r e q u i r e d  t o  r u n  f o r  r e - e l e c t i o n  on  t h e i r  r e c o r d s .  
Supreme c o u r t  and d i s t r i c t  c o u r t  o f  a p p e a l s  judges  a r e  a p p o i n t e d  
i n i t i a l l y  by t h e  g o v e r n o r  w i t h  a p p r o v a l  of  t h e  Commission on Q u a l i -  
f i c a t i o n s .  I n i t i a l  appo in tmen t  i s  f o r  1 2  y e a r s .  The C a l i f o r n i a  
Commission on Q u a l i f i c a t i o n s  i s  p r e s e n t l y  composed of  t h e  c h i e f  
j u s t i c e ,  t h e  p r e s i d i n g  j u s t i c e  of a d i s t r i c t  c o u r t  o f  a p p e a l s ,  and t h e  
a t t o r n e y  g e n e r a l .  
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Maine. Supreme and  s u p e r i o r  c o u r t  judges  a r e  a p p o i n t e d  f o r  

s even-yea r  t e rms  by t h e  g o v e r n o r ,  w i t h  c o n s e n t  of t h e  e x e c u t i v e  

c o u n c i l .  The c o u n c i l  c o n s i s t s  of s e v e n  members who a r e  chosen  

b i e n n i a l l y  by a j o i n t  b a l l a t  of  s e n a t o r s  and r e p r e s e n t a t i v e s .  The 

o n l y ' q u ~ l i f i c a t i o n s  f o r  s e r v i n g  'on t h e  c o u n c i l  a r e  U.S. c i t i z e n s h i p  


. and Maine r e s i d e n c y .  

M a s s a c h u s e t t s .  Supreme, s u p e r i o r ,  and d i s t r i c t  c o u r t  judges  
a r e  a p p o i n t e d  by t h e  g o v e r n o r  w i t h  c o n s e n t  of t h e  e x e c u t i v e  c o u n c i l  
f o r  l i f e  t e r m s ,  s u b j e c t  t o  good b e h a v i o r .  The c o u n c i l  c o n s i s t s  of  
e i g h t  members i n  a d d i t i o n  t o  t h e  l i e u t e n a n t  governor .  These e i g h t  
members a r e  e l e c t e d  by d i s t r i c t  on a  p a r t i s a n  b a l l o t  f o r  two-year  
t e r m s .  The o n l y  r e q u i r e m e n t  f o r  c o u n c i l  e l i g i b i l i t y  i s  M a s s a c h u s e t t s  
r e s i d e n c y  f o r  f i v e  y e a r s .  

New Hampshire.  T h i s  s t a t e  f o l l o w s  t h e  same p rocedure '  a s  i t s  
n e i g h b o r i n g  s t a t e s ,  Maine and M a s s a c h u s e t t s .  Appointment i s  a l s o  f o r  
a l i f e  t e rm,  a s  i n - ~ a s s a c h u s e t t s .  The c o u n c i l  c o n s i s t s  of  f i v e  
members who must  meet t h e  same q u a l i f i c a t i o n s  a s  members of  t h e  
New Hampshire s e n a t e .  These c o u n c i l  members a r e  e l e c t e d  b i e n n i a l l y .  
J u d g e s  may be removed by a c t i o n  of  t h e  l e g i s l a t u r e ,  b u t  i t  c a n n o t  
i n i t i a t e  such  a c t i o n .  The governor  must b r i n g  t h e  m a t t e r  b e f o r e  t h e  
l e g i s l a t u r e ,  and he  must g a i n  c o u n c i l  approva l  t o  t a k e  such  a 'c t ion .  

M i s s o u r i  P l a n :  

A l a s k a .  The t h r e e  supreme c o u r t  j u s t i c e s  a r e  a p p o i n t e d  by 

t h e  govezor from a  l i s t  s u b m i t t e d  by t h e  j u d i c i a l  c o u n c i l .  Each 

supreme c o u r t  j u s t i c e  i s  s u b j e c t  t o  a p p r o v a l  o r  r e j e c t i o n  on a non-

p a r t i s a n  b a l l o t  a t  t h e  f i r s t  g e n e r a l  e l e c t i o n  h e l d  more t h a n  t h r e e  

y e a r s  a f t e r  h i s  a p p o i n t m e n t .  T h e r e a f t e r  each  supreme c o u r t  j u s t i c e  

i s  s u b j e c t  t o  a p p r o v a l  o r  r e j e c t i o n  e v e r y  t e n t h  y e a r .  S u p e r i o r  

c o u r t  j u d g e s  a r e  a p p o i n t e d  and s t a n d  i n i t i a l  e l e c t i o n  i n  t h e  same 

manner.  Subsequen t  e l e c t i o n  o r  r e j e c t i o n  i s  a t  s i x - y e a r  i n t e r v a l s .  


Kansas.  Supreme c o u r t  j u d g e s  a r e  a p p o i n t e d  by t h e  g o v e r n o r  
from nomina t ions  s u b m i t t e d  by a n o n - p a r t i s a n  supreme c o u r t  nominat ing  
commission.  The commission s u b m i t s  t h r e e  nomina t ions  f o r  e a c h  
vacancy .  Each supreme c o u r t  j u s t i c e  s o  a p p o i n t e d  h o l d s  o f f i c e  u n t i l  
t h e  f i r s t  g e n e r a l  e l e c t i o n  a t  l e a s t  1 2  months a f t e r  h i s  appo in tmen t .  
Each judge  r u n s  on h i s  r e c o r d  on a n o n - p a r t i s a n  b a l l o t .  I f  approved 
by a  m a j o r i t y  of t h a s e  v o t i n g ,  he  s e r v e s  a  s i x - y e a r  t e rm,  when once 
a g a i n  he  i s  p l a c e d  on t h e  g e n e r a l  e l e c t i o n  b a l l o t  f o r  c o n f i r m a t i o n .  
The nomina t ing  commission i s  composed of 13 members. The chai rman 
i s  s e l e c t e d  a t  l a r g e  f rom t h e  Kansas b a r  by i t s  members. One member 
o f  t h e  b a r  i s  e l e c t e d  by t h e  b a r  membership i n  each  of t h e  s i x  
c o n g r e s s i o n a l  d i s t r i c t s .  One non-lawyer i s  a p p o i n t e d  from e a c h  
c o n g r e s s i o n a l  d i s t r i c t  by t h e  g o v e r n o r .  

M i s s o u r i .  Supreme c a u r t  j u s t i c e s ,  c o u r t  of  a p p e a l  j u d g e s ,  
and  c i r c u i t  c o u r t  j u d g e s  f rom J a c k s o n  (Kansas  c i t y )  and S t .  Lou i s  
c o u n t i e s  a r e  a l l  a p p o i n t e d  i n i t i a l l y  by t h e  g o v e r n o r  from nomina t ions  



s u b m i t t e d  by s p e c i a l  commissions.  A f t e r  one y e a r  i n  o f f i c e ,  t h e y  run  
f o r  r e - e l e c t i o n  on t h e i r  r e c o r d s .  Upon r e - e l e c t i o n  supreme c o u r t  
j u s t i c e s  s e r v e  f o r  1 2  y e a r s  and t h e  o t h e r  judges  f o r  s i x  y e a r s ,  The 
s e l e c t i o n  commission f o r  t h e  a p p e l l a t e  c o u r t s  i s  composed of t h e  c h i e f  
j u s t i c e  of t h e  supreme c o u r t  ( c h a i r m a n ) ,  t h r e e  l awyers  e l e c t e d  by t h e  
b a r ,  and t h r e e  laymen a p p o i n t e d  by t h e  governor .  The members o t h e r  
t h a n  t h e  c h i e f  j u s t i c e  have s t a g g e r e d  s i x - y e a r  t e rms  and a r e  n o t  
e l i g i b l e  t o  succeed  themse lves .  

The s e l e c t i o n  commissions f o r  t h e  two c i r c u i t  c o u r t s  have 
f i v e  members each .  They a r e  t h e  p r e s i d i n g  judge  of  t h e  c o u r t  of  
a p p e a l s  i n  t h e  county  where t h e  c o u r t  i s  l o c a t e d ,  two laymen a p p o i n t e d  
by t h e  governor  and two a t t o r n e y s  e l e c t e d  by t h e  b a r .  The l e g a l  and 
l a y  members s e r v e  s i x - y e a r  s t a g g e r e d  t e r m s  and a r e  n o t  e l i g i b l e  t o  
s e r v e  a g a i n .  

J u d i c i a l  Reform i n  Othe r  S t a t e s  

I n  many s t a t e s  i n  which c o u r t  s t u d i e s  have been made, it h a s  
t a k e n  a number of  y e a r s  t o  p u t  t h e  r e s u l t a n t  recommendations i n t o  s 

e f f e c t .  O f t e n  t h e s e  changes  when adop ted  were n o t  a s  e x t e n s i v e  a s  
had been p roposed ,  and i n  some s t a t e s ,  c o u r t  r e o r g a n i z a t i o n  p r o p o s a l s  
a r e  y e t  t o  be a c t e d  upon f a v o r a b l y ,  even a f t e r  y e a r s  of s t u d y .  

a ' 
Cour t  s t u d i e s  i n  o t h e r  s t a t e s  have  t a k e n  two d i f f e r e n t  

approaches .  E i t h e r  s t u d y  is  made of t h e  e n t i r e  c o u r t  sys tem and i t s  
a d m i n i s t r a t i p n ,  o r  a p o r t i o n  i s  s t u d i e d ,  s u c h  a s  minor c o u r t s ,  admin- , 
i s t r a t i o n  and  p r o c e d u r e  w i t h i n  t h e  e x i s t i n g  c o u r t  s t r u c t u r e ,  o r  
j u d i c i a l  s e l e c t i o n  and t e n u r e .  Exper i ence  i n  most s t a t e s  h a s  shown 
t h a t  f r a c t i o n a l  improvements may n o t  be t o o  s u c c e s s f u l  u n l e s s  con- s 


s i d e r e d  i n  r e s p e c t  t o  t h e  sys tem a s  a  whole.  O f t e n  f u r t h e r  problems 
a r e  c r e a t e d  which were n o t  a n t i c i p a t e d  a t  t h e  t ime  l i m i t e d  improve- 
ments  were adop ted :  b 

It i s  pe rhaps  f a l l a c i o u s  t o  a t t e m p t  t o  remedy 
one p a r t i c u l a r  a r e a  of t h e  j u d i c i a l  sys tem 
when i t  i s  t h e  whole c r e a t u r e  t h a t  needs  
t r e a t m e n t .  I d e a l l y ,  f o r  r e fo rm p u r p o s e s ,  t h e  
sys tem s h o u l d  be c o n s i d e r e d  a s  a whole.  Only 
i n  t h i s  manner can  t h e  most e f f i c i e n t  sys tem 
be e v o l v e d .  I t  i s  r a r e ,  however,  t h a t  such  
a sweeping r e f o r m  h a s  been i n s t i t u t e d .  Most ly 
improvement h a s  come i n  b i t s  and p i e c e s ,  i n  
one a r e a  o r  a n o t h e r ,  w i t h o u t  c o n s i d e r a t i o n  of 
t h e  e f f e c t s  of  t h a  improvement i n  l i g h t  of  
r emain ing  d e f e c t s .  !2 

1 2 ,  	 Alabama Law Review, " R e o r g a n i z a t i o n  of C o u r t  S t r u c t u r e " , p p .  1 4 1  
and 142.  

4 



C o u r t  R e o r q a n i z a t i o n  i n  O t h e r  ~ t a ' t e s  

C o n n e c t i c u t ,  Cour t  r e o r g a n i z a t i o n  h a s  been under s t u d y  i n  
C o n n e c t i c u t  f o r  o v e r  t h i r t y  y e a r s ,  beg nning  w i t h  t h e  f o r m a t i o n  of 
t h a t  s t a t e ' s  j u d i c i a l  c o u n c i l  in*  1927. i3 S i n c e  t h a t  t i m e  t h e  c o u r t  
sys tem h a s  been t h e  s u b j e c t  of  s t u d y  by a s e r i e s  of b a r  a s s o c i a t i o n  
commit tees ,  l e g i s l a t i v e  commi t t ees ,  and l i t t l e  Hoover commissions,  
i n  a d d i t i o n  t o  t h e  j u d i c i a l  c o u n c i l .  From 1950 u n t i l  t h e  p r e s e n t  
t i m e ,  s e v e r a l  p r o p o s a l s  f o r  r e o r g a n i z i n g  and u n i f y i n g  t h e  c o u r t  
sys tem have been b e f o r e  t h e  C o n n e c t i c u t  G e n e r a l  Assembly. P o r t i o n s  
03 t h e s e  p r o p o s a l s  have been a d o p t e d ,  b u t  no r e o r g a n i z a t i o n  p l a n  h a s  
g a i n e d  comple te  a c c e p t a n c e .  I n  1953 ,  t h e  c h i e f  j u s t i c e  was made 
head of  t h e  j u d i c i a l  d e p a r t m e n t ,  and t h e  supreme c o u r t  was g i v e n  
ru le-making powers. I n  t h e  1959 l e g i s l a t i v e  s e s s i o n ,  a minor c o u r t  
r e o r g a n i z a t i o n  p l a n  was adop ted .  Under t h e  new law which w i l l  t a k e  
e f f e c t  J a n u a r y  1, 1961,  t h e  66  m u n i c i p a l  c o u r t s  and t h e  1 0 2  j u s t i c e  
c o u r t s  w i l l  be a b o l i s h e  and r e p l a c e d  by a new 44- judge  s t a t e -
o p e r a t e d  c i r c u i t  c o u r t .  f 4  

A s  no tewor thy  a s  t h e s e  changes  a p p e a r  t o  b e ,  the-y are.  
o n l y  a s m a l l  segment  of  a l l  t h e  r e o r g a n i z a t i o n  p l a n s  which have been 
b e f o r e  t h e  l e g i s l a t u r e  i n  v a r i o u s  fo rms  s i n c e  1950,  A f t e r  c o u r t  r e -  
o r g a n i z a t i o n  had  f a i l e d  t o  p a s s  i n  1953,  t h e  C o n n e c t i c u t  L e g i s l a t i v e  
C o u n c i l  was g i v e n  t h e  two p r o p o s a l s  t h e n  b e f o r e  t h e  l e g i s l a t u r e  f o r  
f u r t h e r  s t u d y ,  During 1954-55, t h e  C o u n c i l  h e l d  a s e r i e s  of mee t ings  
a round  t h e  s t a t e  on t h e s e  two p r o p o s a l s  a p t  found t h a t  t h e  p u b l i c  had 
l i t t l e  c o n c e r n  w i t h  c o u r t  r e o r g a n i z a t i o n .  From 1956 th rough  t h e  
p r e s e n t  t i m e ,  j u d g e s ,  members of  t h e  b a r ,  and i n t e r e s t e d  l e g i s l a t o r s  
have  a t t e m p t e d  t o  s t i m u l a t e  p u b l i c  c o n c e r n  and s u p p o r t .  T h i s  was done 
t h r o u g h  t h e  j o i n t  e f f o r t s  of t h e  League of Women V o t e r s  and t h e  forma- 
t i o n  of a c i t i z e n s '  committee which was headed by a r e t i r e d  upreme 
c o u r t  j u d g e ,  who d i r e c t e d  t h e  1943 C o n n e c t i c u t  c o u r t  s t u d y .  18 

Wiscons in .  I n  Wiscons in ,  c o u r t  r e o r g a n i z a t i o n  h a s  been 
under  s t u d y  s i n c e  1913.  The Wiscons in  J u d i c i a l  C o u n c i l  made i t s  
f i r s t  p r o p o s a l  f o r  comple te  r e o r g a n i z a t i o n  i n  1955. I t  recommended 
a c o n s t i t u t i o n a l  amendment p r o v i d i n g  a j u d i c i a l  sys tem o r g a n i z e d  
on a  two-cour t  b a s i s  -- a supreme c o u r t  a s  t h e  c o u r t  of a p p e a l s ,  
and  a  c i r c u i t  c o u r t  w i t h  comple te  o r i g i n a l  j u r i s d i c t i o n  t o  hand le  
a l l  m a t t e r s  t h e n  h e a r d  by c i r c u i t  and  s t a tu to ' l -y  c o u r t s  and j u s t i c e s  
o f  t h e  peace .17  T h i s  p r o p o s a l ,  w i t h  a  m o d i f i c a t i o n  which r e i n s t a t e d  
t h e  j u s t i c e s  of t h e  p e a c e ,  was approved by t h e  l e g i s l a t u r e  i n  1955, 
b u t  was d e f e a t e d  i n  1957 when it was r e i n t r o d u c e d  f o r  t h e  n e c e s s a r y  

13. 	 J o u r n a l  of  American J u d i c a t u r e  S o c i e t y ,  n C o u r t  R e o r g a n i z a t i o n  
i n  C o n n e c t i c u t " ,  David Marrs ,Vol .  41, No. 1, June  1957,  p. 6 .  

14.  	 J o u r n a l  o f  American J u d i c a t u r e  S o c i e t y ,  Vol.  4 2 ,  No. 6 ,  A p r i l  
1959,  P. 199. 

15. 	 M a r r s ,  o p  c i t . ,  p. 13. 
16 .  	 I b i d .  
17.  	 Approval  of  a p roposed  c o n s t i t u t i o n a l  amendment a t  two s u c c e s s i v e  

l e g i s l a t i v e  s e s s i o n s  i s  r e q u i r e d  b e f o r e  i t  can  be p l a c e d  on t h e  
b a l l o t .  



i second  a p p r o v a l .  l8 The problem was t h e n  r e f e r r e d  back t o  t h e  J u d i c i a l  
C o u n c i l  f o r  f u r t h e r  s t u d y ,  w i t h  i n s t r u c t i o n s  t o  submi t  a  new p l a n  t o  
t h e  1959 l e g i s l a t u r e .  

The new p l a n  which was adop ted  by t h e  l e g i s l a t u r e  i n  1959 
p rov ided  a c o u r t  o r g a n i z a t i o n  c o n s i s t i n g  o f  t h e  supreme c o u r t ,  c i r -
c u i t  c o u r t s ,  coun ty  c o u r t s ,  and j u s t i c e s  o f  t h e  peace .  S p e c i a l i z e d  
s t a t u t o r y  c o u r t s  were a b o l i s h e d  and  t h e i r  f u n c t i o n s  t a k e n  o v e r  by 
t h e  expanded county  c o u r t  sys tem.  J u r i s d i c t i o n  of  j u s t i c e s  of t h e  
peace  would be r e s t r i c t e d  and g r e a t e r  a d m i n i s t r a t i v e  c o n t r o l  would 
be p l a c e d  w i t h  t h e  supreme c o u r t  and  c h i e f  j u s t i c e .  1 9  -

A t  t h e  same l e g i s l a t i v e  s e s s i o n ,  p r e l i m i n a r y  a p p r o v a l  was 
g i v e n  t o  two p roposed  c o n s t i t u t i o n a l  amendments a f f e c t i n g  t h e  c o u r t s .  
The f i r s t  would r e s t r i c t  any p e r s o n  o v e r  7 0  y e a r s  of  age  from becom- 
i n g  a judge of  a c o u r t  of  r e c o r d  and would r e q u i r e  mandatory e t i r e m e n t  
f o r  any judge  of  a c o u r t  o f  r e c o r d  who had a t t a i n e d  t h a t  age.$() A t  
p r e s e n t  t h i s  r e s t r i c t i o n  and r e t i r e m e n t  p r o v i s i o n  a p p l i e s  o n l y  t o  
supreme c o u r t  j u s t i c e s .  A l so  i n c l u d e d  was a u t h o r i z a t i o n  f o r  t h e  
supreme c o u r t  t o  a s s i g n  f o r m e r  supreme c o u r t  j u s t i c e s  and o t h e r  
f o r m e r  j u d g e s  of  c o u r t s  o f  r e c o r d  on  a temporary  b a s i s  t o  s e r v e  a s  
. judges  of  any c o u r t  o f  r e c o r d .  The s e c c n d  p roposed  c o n s t i t u t i o n a l  
amendment would g i v e  t h e  l e g i s l a t u r e  t h e  a u t h o r i t y  t o  p r o v i d e  by 
law f o r  t h e  s p e c i a l i z a t i o n  o f  j u d g e s  i n  c e r t a i n  t y p e s  of  j u d i c i a l  
m a t t e r s  i n  m u l t i - j u d g e  c i r c u i t  c o u r t s . 2 1  

New J e r s e y .  The New J e r s e y  c o u r t  r e o r g a n i z a t i o n  program 
which was a d o p t e d  by c o n s t i t u t i o n a l  change i n  1947 h a s  been  con-
s i d e r e d  a  model f o r  o t h e r  s t a t e s ,  a s  have t h e  s t u d y  and t h e  campaign 
f o r  p u b l i c  s u p p o r t  which p r e c e d e d  i t s  a d o p t i o n .  Y e t ,  t h e  p e c u l i a r  
n a t u r e  of  New J e r s e y ' s  c o u r t  sys tem p r i o r  t o  r e o r g a n i z a t i o n  and t h e  
p o p u l a t i o n  d e n s i t y  and g e o g r a p h i c  compactness  of  t h a t  s t a t e  have 
l i t t l e  r e semblance  t o  c o n d i t i o n s  i n  t h e  midwest and Rocky Mountain 
a r e a s .  What i s  r e l e v a n t  a b o u t  New J e r s e y ' s  achievement  i s  n o t  t h e  
e x a c t  n a t u r e  o f  t h e  r e s u l t s ,  b u t  t h e  t h o r o u g h n e s s  of t h e  r e o r g a n -  
i z a t i o n  p l a n  and t h e  means by which i t  was a c h i e v e d .  

The c o u r t  r e o r g a n i z a t i o n  of 1947 was t h e  end p r o d u c t  of  a 
s u s t a i n e d  e f f o r t  of 16  y e a r s ,  and t h i s  e f f e c t  was j u s t  t h e  l a  
a s e r i e s  of a t t e m p t e d  j u d i c i a l  r e f o r m s  d a t i n g  back 100 y e a r s .  $6 in  
Governors ,  members o f  t h e  j u d i c i a r y ,  and l a w y e r s  of renown were 
a s s o c i a t e d  w i t h  t h e s e  e a r l i e r  a t t e m p t s ,  b u t  t h e i r  e f f o r t s  were 
t h w a r t e d  by t h e  l e t h a r g y  of  t h o s e  i n  sympathy and by t h e  i n t e n s e  
a c t i v i t y  of  t h o s e  opposed .23  

18. Wiscons in  J u d i c i a l  C o u n c i l ,  op.  c i t . ,  pp. 4  and 5. 
1 9 .  C h a p t e r  3 1 5 , * ~ a w s  o f  Wiscons in ,  1958-1959. 
20. J o i n t  R e s o l u t i o n  No. 3 7 ,  Laws of  Wiscons in ,  1958-1959. 
21. J o i n t  R e s o l u t i o n  No. 4 2 ,  Laws of Wiscons in .  1958-1959. 
22.  K u t q e r s  U n i v e r s i t y  Law Review, New C o u r t  Sys tem,"  "New ~ e r s e ~ ~ s  


Vol .  2 ,  No. 1, S p r i n g  1948,  p.  62.  

23.  I b i d .  
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P r i o r  t o  r e o r g a n i z a t i o n ,  t h e  New J e r s e y  c o u r t  sys t em was 
c l o s e l y  p a t t e r n e d  a f t e r  B r i t i s h  j u d i c i a l  o r g a n i z a t i o n ,  w i t h  s e p a r a t e  
c o u r t s  of  c h a n c e r y  and law and a  m u l t i t u d e  of  minor  c o u r t s  w i t h  ove r -
l a p p i n g  j u r i s d i c t i o n .  There  was a s i g n i f i c a n t  volume of  a p p e l l a t e  
c a s e s  whose d i s p o s i t i o n  t u r n e d  a l e l y  on t h e  j u r i s d i c t i o n a l  c l e a v a g e  
between law and e q u i t y  c o u r t s .  2i Many t i m e s  l i t i g a n t s  were f o r c e d  
t o  r e s o r t  t o  s e v e r a l  c o u r t s  b e f o r e  t h e i r  c o n t r o v e r s y  c o u l d  be f u l l  
a d j u d i c a t e d .  I n  one c a s e  ( i n v o l v i n g  $2 ,500  on an i n s u r a n c e  p o l i c y r  
t h e  l i t i g a n t s  had  t o  go t h r o u g h  n i n e  t r i a l s  and a p p e a l s  l a s t i n g  e i g h t  
y e a r s  t o  s e t t l e  t h e  q u e s t i o n .  I n  a n o t h e r ,  t h e  l i t i g a n t s  were compel led  
t o  go t h r o u g h  f i v e  s e p a r a t e  h e a r i n g s  i n  v a r i o u s  c o u r t s  and t h e n  found 
tKemselves back where t h e y  s l a r t e d . 2 5  

The r e o r g a n i z a t i o n  p l a n  was d e s i g n e d  t o  r e d u c e  t h e  number 
o f  c o u r t s ,  e l i m i n a t e  t h e  b a r r i e r  between law and e q u i t y ,  s i m p l i f y  
a p p e l l a t e  p r o c e d u r e ,  and p r o v i d e  c e n t r a l i z e d  a d m i n i s t r a t i v e  c o n t r o l .  

There  were t h r e e  b a s i c  p r i n c i p l e  which g u i d e d  t h e  committee 
which d r a f t e d  t h e  new j u d i c i a l  a r t i c l e ..28 

F i r s t :  U n i f i c a t i o n  of C o u r t s .  By t h i s  
means,  t h e  j u d i c i a l  sys t em i s  s i m p l i f i e d  
and t h e  c o n d i t i o n  f o r  economica l  and 
e f f i c i e n t  a d m i n i s t r a t i o n  e s t a b l i s h e d .  
I t  i s  t h e  s o l e  known t e c h n i q u e  f o r  
a b o l i s h i n g  j u r i s d i c t i o n a l  c o n t r o v e r s i e s  
which d e l a y  j u s t i c e  and w a s t e  t h e  t i m e  
and money of  l i t i g a n t s  and c o u r t s .  

Second:  F l e x i b i l i t y  o f  t h e  C o u r t  System. 
BY a s s i q n m e n t  of  j u d q e s  a c c o r d i n q  t o  
a b i l i t y ;  e x p e r i e n c e  and need ,  and appor -  
t i o n m e n t  of  j u d i c i a l  b u s i n e s s  among c o u r t s ,  
d i v i s i o n s ,  and  p a r t s  a c c o r d i n g  t o  t h e  
volume and t y p e  of c a s e s ,  j u d i c i a l  r e s o u r c e s  
can  be f u l l y  u t i l i z e d  and l i t i g a t i o n  
p rompt ly  d e c i d e d .  

T h i r d :  C o n t r o l  Over A d m i n i s t r a t i o n ,  
P r a c t i c e  and P rocedure  by R u l e s  of  C o u r t .  
E x c l u s i v e  a u t h o r i t v  o v e r  a d m i n i s t r a t i o n .  
and p r i m a r y  r e s p o n ; i b i l i t y  f o r  e s t a b l i s h -  
i n g  r u l e s  of p r a c t i c a l  p r o c e d u r e ,  s e c u r e s  
b u s i n e s s l i k e  management of  t h e  c o u r t s  a s  a 
whole and promotes  s i m p l i f i e d  and more 
economica l  j u d i c i a l  p r o c e d u r e .  

24.  	 I b i d . ,  pp. 72-73. 
25. 	 R u t q e r s  U n i v e r s i t y  Law Review, " P r o g r e s s  i n  New J e r s e y  J u d i c i a l  

A d m i n i s t r a t i o n , I 1  Vol .  3 ,  No. 2 ,  J u n e  1949,  p .  161. 
26.  	 "New J e r s e y f  s New C o u r t  sys . tem, pp. 75-76. '  



The New J e r s e y  j u d i c i a l  a r t i c l e  now p r o v i d e s  f o r  a supreme 
c o u r t ,  s u p e r i o r  c o u r t s ,  c o u n t y  c o u r t s ,  and i n f e r i o r  c o u r t s  of  l i m i t e d  
j u r i s d i c t i o n .  I n f e r i o r  c o u r t s  and t h e i r  j u r i s d i c t i o n  may be  
e s t a b l i s h e d ,  a l t e r e d  o r  a b o l i s h e d  by law. The sup,reme c o u r t  i s  
g i v e n  t h e  a u t h o r i t y  t o  make r u l e s  g d v e r n i n g  t h e  a d m i n i s t r a t i o n  of 
a l l  c o u r t s  and ,  s u b j e c t  t o  law,  t h e  p r a c t i c e  and p r o c e d u r e  i n  a l l  
such  c o u r t s . 2 7  

The s u p e r i o r  c o u r t  i s  t h e  c o u r t  of  o r i g i n a l  g e n e r a l  j u r i s -  
d i c t i o n  and a l s o  h a s  a n  a p p e l l a t e  d i v i s i o n .  The county  c o u r t s 1  
j u r i c d i c t i o n  i n c l u d e s  t h e  j u r i s d i c t i o n  f o r m e r l y  e x e r c i s e d  by f i v e  
o t h e r  c o u r t s .  Each coun ty  c o u r t  may have more t h a n  one j ~ d ~ e . 2 8  
P u r s u a n t  t o  t h e  i n f e r i o r  c o u r t  a u t h o r i t y  g i v e n  it by t h e  j u d i c i a l '  
a r t i c l e ,  t h e  New J e r s e y  l e g i s l a t u r e  e s t a b l i s h e d  a s t a t e - w i d e  ~ y s t e m  
of  m u n i c i p a l  c o u r t s  t o  h a n d l e ' p o ' l i c e ,  t r a f f i c ,  and s m a l l  c l a i m s  
m a t t e r s .  ' .  

( 1 

Appeals  f.rom t h e  coun ty  :and m u n i c i p a l  c o u r t s  l i e  t o  t h e  
a p p e l l a t e  d i v i s i o n  of  t h e  ' s u p e r i o - r  c o u r t .  Appqals  which may be ' t aken  
t o  t h e  supreme c o u r t  a r e  l i m i t e d  t o  t h e  f o l l o w i n g :  c a s e s  de te rmined  
by t h e  a p p e l l a t e  d i v i s i o n  of t h e  s u p e r i o r  c o u r t  i n v o l v i n g  a con-
s t i t u t i o n a l  q u e s t i o n  ( e i t h e r  s t a t e  o r  f e d e r a l ) ;  2 )  c a s e s  i n  which 
t h e r e  was a d i s s e n t  i n  t h e  a p p e l l a t e  d i v i s i o n  of t h e  s u p e r i o r  c o u r t ;  
3 )  c a p i t a l  c a s e s ; ' 4 )  'on c e r t i f i c a t i o n  by t h e  supreme c o u r t  t o  t h e  
s u p e r i o r  c o u r t ,  and where p r o v i d e d  by r u l e  of t h e  supreme c o u r t  t o  
coun ty  c o u r t s  and  o  h e r  i n f e r i o r  c o u r t s ;  and  5)  such  c a u s e s  a s  may 
b e  p r o v i d e d  by law. $9 

1 

J u d g e s  a r e  n o t  a p p o i n t e d  f o r  a s p e c i f i c  s u p e r i o r  o r  coun ty  
c o u r t  and may be a s s i g n e d  anywhere i n  t h e  s t a t e .  A judge  may r e c e i v e  
a permanent  a s s i g n m e n t ,  b u t  may be c a l l e d  upon t o  a s s i s t  t e m p o r a r i l y  . 
i n  a n o t h e r  c o u r t .  To a s s i s t  i n  t h e  a s s i g n m e n t  of j u d g e s ,  t h e  
c o m p i l a t i o n  and a n a l y s i s  o f  j u d i c i a l  s t a t i s t i c s ,  and i n  a d m i n i s t r a t i v e  
m a t t e r s ,  t h e  j u d i c i a l  a d m i n i s t r a t o r ' s  o f f i c e  was e s t a b l i s h e d . .  8 

W i t h i n  two y e a r s  t h e  new c o u r t  sys t em had e n a b l e d  a  s m a l l e r  ' 

number of  judges  t o  d i s p o s e  #'of more . than  5'0 p e r  c e n t  more c a s e s  
i n  t h e  same pe od t h a n  d i d  t h e  o l d  sys t em and i n  a  much s m a l l e r  ' ,  . 
t i m e  p e r  c a s e .  9 

i 


27. 	 The J u d i c i a l  A r t i c l e s  of t h e  For ty-Nine  S t a t e s ,  Compiled f o r  
Committee on a Model J u d i c i ' a l  A r t i c l e  S e c t i o n  of  J u d i c i a l  
A d m i n i ~ t r a t ~ i o n ,American Bar A s s o c i a t i o n ,  1959,  unpaged. 

28. 	 I b i d .  
29. 	 rbid. * 
30. 	 " P r o g r e s s  i n  .New J e r s e y  J u d i c i a l  A d m i n i s t r a t i o n ,  p. 178. Com-

p a r a t i v e  f i g u r e s  showed a p p e a l s  were be ing  d i s p o s e d  o f  i n  2 1  , 
days  a s  compared w i t h  134 under  t h e  o l d  ~ y s t e m  and i n  s i m i l a r  
t ime  p e r i o d s  3 , 7 4 1  c a s e s  were d i s p o s e d  of  under  t h e  new sys tem 
a s  compared w i t h  2 ,442 '  under  t h e  o l d .  

b 

* 



Iowa. The Iowa c o u r t  r e o r g a n i z a t i o n  p l a n  was based  on a  
s t u d y  which o r i g i n a t e d  i n  1955. Iowa 's  j u d i c i a l  sys t em o r i g i n a l l y  
was e x t r e m e l y  s i m p l e  w i t h  o n l y  two g e n e r a l  c o u r t s :  t h e  supreme 
c o u r t  f o r  a p p e l l a t e  r e v i e w  and t h e  d i s t r i c t  c o u r t  a s  t h e  t r i a l  c o u r t  
of  g e n e r a l  j u r i s d i c t i o n .  I n  addition; two minor t r i b u n a l s  -- mayors '  
c o u r t s  and  j u s t i c e  o f  t h e  peace  c o u r t s  -- were e s t a b l i  ed  t o  keep 
t h e  peace  and s e t t l e  minor  d i s p u t e s  i n  o u t l y i n g  a r e a s . s? 

Had t h e  Iowa c o u r t  s t r u c t u r e  r ema ined  b a s i c a l l y  a t w o - l e v e l  
sys t em and had  improvements  been made i n  t h e  minor c o u r t s  t o  meet 
chang ing  c o n d i t i o n s ,  t h e r e  would have been no need f o r  a  major  o v e r -
h a u l  of t h e  j u d i c i a l  q t r u c t u r e  ; i n s t e a d ,  a d d i t i o n a l  c o u r t s  were 
added,  and n o t h i n g  was done t o  improve t h e  j u g t i c e  o f  t h e  peace  c o u r t s .  

The u rban  s h i f t  i n  p o p u l a t i o n  a n d  a  change i n  l i t i g a t i o n  h a b i t s  
r e s u l t e d  i n  d i s p r o p o r t i o n a t e  c a s e  l o a d s  i n  t h e  d i f f e r e n t  j u d i c i a l  
d i s t r i c t s .  L i t i g a n t s  s e t t l e d  a  g r e a t e r  p r o p o r t i o n  of  c a s e s  o u t  of  
c o u r t ,  and ,  a s  a r e s u l t ,  i n  most  p l a c e s  t h e r e  were fewer  t r i a l s .  
Some l o c a l i t i e s  had  become s o  p o p u l o u s ,  however,  t h a t  i n  s p i t e  of 
t h e  r e d u c t i o n  i n  t r i a l s ,  t h e  d i s t r i c t  c o u r t  c o u l d  n o t  meet  t h e  
den1and, .3~ B u t  t h e  d i s t r i c t  c o u r t  was n o t  expanded o r  c o n t r a c t e d  t o  
meet  t h e  chang ing  c o n d i t i o n s  i n  e a c h  p a r t i c u l a r  a r e a .  I n  p l a c e s  where 
l i t i g a t i o n  l e s s e n e d ,  t h e  c o u r t  was l e f t  a t  i t s  same s i z e .  Where 
p o p u l a t i o n  became d e n s e ,  t h e  s t a t e  f e l l  i n t o  t h e  e r r o r  t h a t  t h e  
f r a m e r s  of t h e  j u d i c i a l  a r  i c l e  had  a v o i d e d :  s e p a r a t e  i n d e p e n d e n t  
t r i a l  c o u r t s  were c r e a t e d . 53 A s  a r e s u l t ,  Iowa's  t r i a l  c o u r t s  
e v e n t u a l l y  c o n s i s t e d  of  t h e  f o l l o w i n g :  d i s t r i c t  c o u r t s ,  s u p e r i o r  
c o u r t s ,  m u n i c i p a l  c o u r t s ,  p o l i c e  c o u r t s ,  j u s t i c e  of t h e  peace  c o u r t s ,  
a n d  mayors '  c o u r t s .  No improvements  were made i n  t h e  minor  c o u r t s ,  
which  g r a d u a l l y  F e l l  i n t o  d i s r e s p e c t  even  though  t r a f f i c  c a s e s  
i n c r e a s e d  t h e  need  f o r  a n  a d e q u a t e  minor  c o u r t  sys t em.  

The Iowa r e o r g a n i z a t i o n  p l a n  was d e s i g n e d  t o  p roduce  a  u n i f i e d  
c o u r t  sys t em and i n  e f f e c t  i s  a r e t u r n  w i t h  some m o d i f i c a t i o n  t o  t h e  
t w o - l e v e l  j u d i c i a l  sys t em o r i g i n a l l y  w r i t t e n  i n t o  t h e  Iowa con-
s t i t u t i o n .  A l l  t r i a l  c o u r t s  would be  a b o l i s h e d  e x c e p t  t h e  d i s t r i c t  
c o u r t ,  which would become a t w o - l e v e l  c o u r t .  One l e v e l  of  t h e  
d i s t r i c t  c o u r t  would h a n d l e  f e l o n i e s ,  p r o b a t e  m a t t e r s ,  and  c i v i l  
c a s e s  o v e r  $2 ,000.  The second  l e v e l  ( p r e s i d e d  o v e r  by a s s o c i a t e  
d i s t r i c t  j u d g e s )  would h a n d l e  a l l  minor c o u r t  c a s e s  and misdemeanors 
i n c l u d i n g  t r a f f i c  o f f e n s e s .  Both s e t s  of j u d g e s ,  however ,  c o u l d  
p r e s i d e  on e i t h e r  c o u r t  l e v e l  a s  needed,  

A s i m p l i f i e d  s m a l l  c l a i m s  p r o c e d u r e  was recommended f o r  a l l  
c i v i l  c a s e s  n o t  e x c e e d i n g  $100. A p p e l l a t e  r e v i e w  of minor  c a s e s  
where no c o n s t i t u t i o n a l  o r  l e g a l  q u e s t i o n s  a r e  i n v o l v e d  would be 
made by one  supreme c o u r t  j u s t i c e  r a t h e r  t h a n  by t h e  supreme c o u r t  
s i t t i n g  i n  d e p a r t m e n t  o r  e n  banc .  -- The M i s s o u r i  p l a n  was recommended 
f o r  t h e  s e l e c t i o n  of j u d g e s .  

-~~ ~ 

31. U h l e n h o p p ; o p . c i t . ,  p .  7. 
32 .  I b i d . ,  p. 8. 
33. Ibid: 



The r e o r g a n i z a t i o n  recommendat ions met w i t h  c o n s i d e r a b l e  
s u c c e s s  i n  t h e  1959 Iowa l e g i s l a t i v e  s e s s i o n .  A l l  of t h e  p r o p o s a l s  
were a d o p t e d  e x c e p t  t h e  c r e a t i o n  of  t h e  new minor  c o u r t  sys t em 
( d i s t r i c t  c o u r t ,  s econd  l e v e l )  which would have a b o l i s h e d  t h e  1 , 4 0 0  
c o u r t s  oqf l i m i t e d  j u r i s d i c t i o n .  . 

Three  recommendat ions were p u t  i n t o  e f f e c t  t h r o u g h  l e g i s l a t i o n ,  
b u t  t h e  b u l k  of t h e  changes  c o u l d  n o t  be  e f f e c t e d  w i t h o u t  con-
s t i t u t i o n a l  amendment. Such a n  amendment was approved d u r i n g  t h e  
1959 l e g i s l a t i v e  s e s s i o n  and  must  a g a i n  be approved i n  1961  b e f o r e  
p l acemen t  on t h e  b a l l o t  a t  t h e  1962 g e n e r a l  e l e c t i o n .  Of t h e  l e g -
i s l a t i o n  p a s s e d ,  one  a c t  a u t h o r i z e s  t h e  c h i e f  j u s t i c e  t o  c a l l  
j u d i c i a l  c o n f e r e n c e s .  Ano the r  empowers t h e  supreme c o u r t  t o  a d o p t  
r u l e s  f o r  t h e  a d n i n i s t r a t i o n  of a l l  i n f e r i o r  c o u r t s  i n  t h e  s t a t e .  
The t h i r d  a b o l i s h e s  Iowa 's  r o t a t i n g  c h i e f  j u s t i c e s h i p  and  p r o v i d e s  
t h a t  t h e  supreme c o u r t  s h a l l  s e l e c t  f,rom among i t s  members a c h i e f  
j u s t i c e  t o  s e r v e  f o r  t h e  r e m a i n d e r  of h i s  t e rm on t h e  c o u r t .  

The p roposed  c o n s t i t u t i o n a l  amendment a s  approved  by t h e  
l e g i s l a t u r e  would b r i n g  a b o u t  a number of changes .  It would g i v e  
t h e  supreme c o u r t  a d m i n i s t r a t i v e  c o n t r o l  of  i n f e r i o r  c o u r t s  and 
p e r m i t  t h e  l e g i s l a t u r e  t o  s e t  s a l a r i e s  and q u a l i f i c a t i o n s  f o r  j u d g e s .  
The l e g i s l a t u r e  would e s t a b l i s h  a  mandatory  r e t i r e m e n t  sys t em f o r  
a l l  j u d g e s .  F i n a l l y ,  t h e  amendment would p r o v i d e  t h a t  supreme 
c o u r t  j u s t i c e s  and  d i s t r i c t  j u d g e s  be  a p p o i n t e d  by t h e  g o v e r n o r  
f rom l i s t s  s u b m i t t e d  by nomina t ing  c o m m i s s i o n s . ~ ~  

Idaho .  The p roposed  j u d i c i a l  r e o r g a n i z a t i o n  i n  Idaho  1s 
of s p e c i a l  s i g n i f i c a n c e  t o  C o l o r a d o ,  b e c a u s e  t h e  p r e s e n t  c o u r t  
sys t em i s  v e r y  s i m i l a r  t o  t h a t  of Co lo rado .  Idaho  h a s  a supreme 
c o u r t ,  d i s t r i c t  c o u r t s ,  p r o b a t e  c o u r t s  (which  a r e  l o c a t e d  i n  e a c h  
c o u n t y  and have s i m i l a r  j u r i s d i c t i o n  t o  Co lo rado  c o u n t y  c o u r t s ) ,  and 
j u s t i c e s  of t h e  peace .  I n  J u n e  of t h i s  y e a r ,  t h e  Idaho Bas A s s o c i -  
a t i o n  Committee on Reform of I n f e r i o r  C  u r t s  made t h e  f o l l o w i n g  
recommendat ions a f t e r  a two-year  s t u d y .  35 

1 )  J u s t i c e  of t h e  Peace  C o u r t s :  These c o u r t s  s h o u l d  be 
made c o u r t s  of  r e c o r d  w i t h  no chanqe  of j u r i s d i c t i o n  and be renamed 
coun ty  c o u r t s .  These  c o u n t y  c o u r t 6  would have a s  many j u d g e s  a s  
e a c h  coun ty  d e s i r e d  t o  p r o v i d e .  The j u d g e s  of t h e s e  c o u r t s  s h o u l d  
r e c e i v e  s a l a r i e s  a d e q u a t e  enough t o  a t t r a c t  l a w y e r s  t o  t h e  p o s i t i o n ,  
o r  i n  t h o s e  c o u n t i e s  where  l a w y e r s  a r e  n o t  a v a i l a b l e ,  t h e  b e s t -  
q u a l i f i e d  l a y  j u d g e s .  

2 )  P r o b a t e  C o u r t s :  These c o u r t s  s h o u l d  b e  a b o l i s h e d  and 
t h e i r  j u r i s d i c t i o n  t r a n s f e r r e d  t o  t h e  d i s t r i c t  c o u r t s ,  w i t h  t h e  
p r o v i s i o n  of a d d i t i o n a l  d i s t r i c t  j u d g e s  where n e c e s s a r y .  T h i s  j u r i s -  
d i c t i o n  i n c l u d e s  p r o b a t e ,  ~ e n t a lh e a l t h ,  and  j u v e n i l e  m a t t e r s .  

34. 	 S t a t e  Government News, C o u n c i l  of S t a t e  Governments ,  Vol .  2 ,  
No. 5 ,  May 1959, P. 6 .  

35. 	 The ~ d v o c a t e ,  "Reform of  I n f e r i o r  C o u r t s ,  Second Amended R e p o r t s ,  " 
Idaho S t a t e  Bar F o u n d a t i o n ,  J u n e  1960 ,  pp. 10-12. 



D i s t r i c t  c o u r t  c l e r k s  would be g i v e n  s u r r o g a t e  powers t o  h a n d l e  
u n c o n t e s t e d  p r o b a t e  m a t t , e r s .  T r a n s f e r  of t h i s  j u r i s d i c t i o n  t o  t h e  
d i s t r i c t  c o u r t  would i n s u r e  t h a t  a l l  m a t t e r s  would be h e a r d  by lawyer  
j u d g e s ,  would e l i m i n a t e  t r i a l s  & novo, and would p r o v i d e  a b e t t e r  
s o l u t i o n  on a d i s t r i c t  b a s i s  f o r  many p r a c t i c a l  problems r e l a t i n g  t o  
m e n t a l  h e a l t h  and j u v e n i l e  d e l i n q u e n c y .  D e t e n t i o n  f a c i l i t i e s  f o r  
d e l i n q u e n t s  and c o u r t  i n v e s t i g a t i o n  and p r o b a t i o n  s e r v i c e s  p r o v i d e d  
on  a  d i s t r i c t  b a s i s  would r e s u l t  i n  g r e a t e r  e f f i c i e n c y  and economy. 

3 )  C o n s t i t u t i o n a l  Amendment: A p r o p o s a l  t o  amend t h e  
j u d i c i a l  a r t i c l e  s h o u l d  be s u b m i t t e d  a t  t h e  1961  s e s s i o n  of t h e  Idaho 
L e g i s l a t u r e ,  s o  t h a t  i t  c a n  be r e f e r r e d  t o  t h e  v o t e r s  i n  1962. The 
p r e s e n t  c o n s t i t u t i o n  i n h i b i t s  any s u b s t a n t i a l  j u d i c i a l  r e fo rm.  The 
p roposed  amendment, p a t t e r n e d  a f t e r  t h e  Hawaii  and Alaska  c o n s t i t u t i o n s ,  
would a l l o w  by l e g i s l a t i o n  such  r e f o r m s  of c o u r t s  i n f e r i o r  t o  t h e  
supreme c o u r t  a s  migh t  be  d e s i r a b l e , , w h i l e  a t  t h e  same t i m e  p r e s e r v i n g  
t h e  d i s t r i c t  c o u r t s .  P r e s e n t l y ,  j u s t i c e  o f  t h e  peace  c o u r t s ,  p r o -
b a t e  c o u r t s ,  and  m u n i c i p a l  c o u r t s  a r e ,  i n  a  s e n s e ,  c o n s t i t u t i o n a l  
c o u r t s ,  and  n o t h i n g  s u b s t a n t i a l  c a n  be done  u n t i l  t h i s  s i t u a t i o n  
h a s  been  changed.  T h i s  i s  e s p e c i a l l y  t r u e  w i t h  r e s p e c t  t o  p r o b a t e  
c o u r t s ,  b e c a u s e  most  p r o b a t e  c o u r t  j u r i s d i c t i o n  c a n n o t  be t r a n s f e r r e d  
t o  d i s t r i c t  c o u r t s  u n t i l  t h e  c o n s t i t u t i o n  i s  amended. 

The commit tee  a l s o  recommended t h a t :  1) f u r t h e r  s t u d y  be  g i v e n  
t o  t h e  f a m i l y  c o u r t  a c t  and p r o p o s e d  r u l e s  of  p r o c e d u r e  f o r  t r a f f i c  
c a s e s ;  2 )  t h e  l e g i s l a t u r e  be r e q u e s t e d  t o  employ a t t o r n e y s  and 
r e s e a r c h  p e r s o n n e l  t o  d r a f t  t h e  n e c e s s a r y  l e g i s l a t i o n t o  accompl i sh  
t h e  recommended r e f o r m s  and t o  make a d e t a i l e d  s t u d y  o f  c o u r t  c a s e  
l o a d  d a t a  and f i n a n c e s ;  and 3 )  a new b a r  a s s o c i a t i o n  s t u d y  committee 
on j u d i c i a l  r e f o r m  be c r e a t e d  t o  c a r r y  on the work of  t h e  p r e s e n t  
commi t t ee ,  w i t h  s u c h  commit tee  n o t  l i m i t e d  t o  i n f e r i o r  c o u r t s . 3 6  

O t h e r  S t a t e s .  J u d i c i a l  r e o r g a n i z a t i o n  s t u d i e s  have  been  made 
r e c e n t l y  o r  a r e  c u r r e n t l y  b e i n g  made i n  s e v e r a l  o t h e r  s t a t e s  i n c l u d i n g :  
C a l i f o r n i a ,  F l o r i d a ,  Kentucky,  Nor th  C a r o l i n a ,  Ohio,  Oregon,  and 
Rhode I s l a n d .  A l l  o f  t h e s e  s t u d i e s  a r e  aimed a t :  1 )  s i m p l i f y i n g  
t h e  e x i s t i n g  c o u r t  s t r u c t u r e ;  2 )  p r o v i d i n g  c o o r d i n a t e d  a d m i n i s t r a t i v e  
c o n t r o l  under  t h e  supreme c o u r t  t h r o u g h  t h e  c h i e f  j u s t i c e ;  3 )  
e l i m i n a t i n g  t r i a l  d e l a y  and  u n n e c e s s a r y  e x p e n s e ;  and 4 )  a s s u r i n g  a  
b e t t e r - q u a l i f i e d  j u d i c i a r y  t h r o u g h  improvements  i n  s e l e c t i o n ,  s a l a r y ,  
a n d  t e n u r e .  

I n  F l o r i d a ,  a f i v e - y e a r  s t u d y  by t h e  J u d i c i a l  C o u n c i l  h a s  
r e s u l t e d  i n  a recommended c o n s t i t u t i o n a l  amendment which would 
o v e r h a u l  t h e  j u d i c i a l  a r t i c l e .  T h i s  p r o p o s a l  i s  d e s i g n e d  t o  s i m p l i f  
t h e  c o u r t  s y s t e m  and p r o v i d e  f o r  g r e a t e r  f l e x i b i l i t y  and e f f i c i e n c y .  3 7  

36. 	 I b i d .  
37 .  	 The F l o r i d a  Bar J o u r n a l ,  "A P r o p o s a l  f o r  T r i a l  C o u r t  R e v i s i o n , "  

March 1959 ,  pp. 1-50. 



A s p e c i a l  committee of t h e  North C a r o l i n a  Bar A s s o c i a t i o n  
made a t h r e e - y e a r  s t u d y  of t h a t  s t a t e ' s  c o u r t s ,  a t  t h e  r e q u e s t  of 
t h e  governor .  T h i s  committee made s e v e r a l  recommendations and h a s  
d r a f t e d  t h e  c o n s t i t u t i o n a l  r e v i s i o n  of t h e  j u d i c i a l  a r t i c l e  n e c e s s a r y  
t o  p u t  t h e s e  changes  i n t o  e f f e c t .  A b o l i t i o n  of a l l  minor c o u r t s  and 
rep lacement  by a new d i s t r i c t  c o u r t  sys tem were recommended. The 
j u d i c i a l  sys tem would c o n s i s t  of  t h r e e  c o u r t  l e v e l s ,  a l l  p a r t  o f  a 
u n i f i e d  c o u r t  s y s t e m  w i t h  c e n t r a l  a d m i n i s t r a t i v e  c o n t r o l  r e s i d i n g  
i n  t h e  supreme c o u r t .  The s u p e r i o r  c o u r t  would be t h e  t r i a l  c o u r t  
of  g e n e r a l  j u r i s d i c t i o n  and t h e  new d i s t r i c t  c o u r t  sys tem would have 
t h e  j u r i s d i c t i o n  c u r r e n t l y  e x e r c i s e d  by t h e  j u s t i c e  of  t h e  peace  
c o u r t s ,  j u v e n i l e  and domes t i c  r e l a t i o n s  c o u r t s ,  and an  a s s o r t m e n t  of 
o t h e r  minor t r i b u n a l s .  M a g i s t r a t e s  would be a p p o i n t e d  by t h e  d i s t r i c t  
c o u r t  t o  a s s u r e  prompt h e a r i n g  of  minor c i v i l  m a t t e r s  and t r a f f i c  
o f f e n s e s ,  w i t h  t h e  p r o v i s o  t h a t  upon r e q u e s t  of  l i t i g a n t s  o r  
d e f e n d a n t s ,  c a s e s  would be h e a r d  by a d i s t r i c t  judge  r a t h e r  t h a n  a 
m a g i s t r a t e . 3 8  

The Oregon I n t e r i m  Committee on J u d i c i a l  A d m i n i s t r a t i o n  h a s  
made s e v e r a l  recommendations d e s i g n e d  t o  improve c o u r t  a d m i n i s t r a t i o n  
and t o  r e o r g a n i z e  and  improve t r i a l  c o u r t s .  These i n c l u d e  t h e  t r a n s -  
f e r  of coun ty  c o u r t  f u n c t i o n s  t o  t h e  c i r c u i t  c o u r t ,  t h e  a d d i t i o n  o f  
c i r c u i t  j u d g e s ,  changes  i n  some j u d i c i a l  d i s t r i c t  b o u n d a r i e s ,  and 
a b o l i t i o n  of j u s t i c e  of  t h e  peace  c o u r t s .  J u r i s d i c t i o n  o f  t h e  
j u s t i c e  of  t h e  peace  c o u r t s  would be e x e r c i s e d  by new d i s t r i c t  c o u r t s  
which would be c o u r t s  of r e c o r d .  The judges  of t h i s  new c o u r t  would 
be  a s s i s t e d  by commiss ioners  h a v i n g  t h e  a u t h o r i t y  of m i s t r a t e s  
r e g a r d i n g  p r e l i m i n a r y  h e a r i n g s  and t h e  t a k i n g  o f  b a i l .  jB The i n t e r i m  
committee a l s o  recommended i n c r e a s e d  j u d i c i a l  s a l a r i e s ,  mandatory 
r e t i r e m e n t  f o r  j u d g e s ,  and j u d i c i a l  s e l e c t i o n  by t h e  M i s s o u r i  p l a n .  40 

I n  Ohio,  t h e  s t a t e  b a r  a s s o c i a t i o n  h a s  been s t u d y i n g  c o u r t  
problems f o r  a number of y e a r s .  I n  1959,  t h e  l e g i s l a t u r e  a u t h o r i z e d  
t h e  Ohio L e g i s l a t i v e  S e r v i c e  Commission t o  make an  e x t e n s i v e  c o u r t  
s t u d y .  The a u t h o r i z a t i o n  of  t h i s  s t u d y  f o l l o w e d  by two y e a r s  a 
s t u d y  made by t h e  Ohio L e g i s l a t i v e  S e r v i c e  Commiss.ion o f  minor c o u r t  
problems,  which r e s u l t e d  i n  t h e  r e p l a c e m e n t  of  j u s t i c e s  of t h e  peace  
by a new minor c o u n t y  c o u r t  sys tem.  The Kentucky L e g i s l a t i v e  C o u n c i l  
i s  a l s o  making a s t u d y  i n  t h a t  s t a t e .  Both New York and C a l i f o r n i a  
have  had l e g i s l a t i v e  i n t e r i m  c  mmi t t ees  s t u d y i n g  j u d i c i a l  o r g a n i z a t i o n ,  
a d m i n i s t r a t i o n ,  and p r o c e d u r e .  81 

38. 	 R e p o r t  o f  t h e  Committee on Improvinq and E x p e d i t i n g  t h e  Admin- 
i s t r a t i o n  of J u s t i c e  i n  Nor th  C a r o l i n a ,  Nor th  C a r o l i n a  Bar 
A s s o c i a t i o n .  December. 1958. 

39 .  	 T h i r d  ~ n n u a i  R e p o r t .  6 r e g o n  J u d i c i a l  C o u n c i l ,  1958. 
40. 	 I b i d .  
41.  	 T h e o r k  of t h e s e  commi t t ees  i s  n o t  r e p o r t e d  upon h e r e  because  

t h e  p o p u l a t i o n  and complex c o u r t  problems of t h e s e  s t a t e s  
s e v e r e l y  l i m i t  t h e  a p p l i c a t i o n  of  recommendations of  t h e s e  com-
m i t t e e s  t o  Co lo rado .  



Minor C o u r t  Reform. I n  a d d i t i o n  t o  Ohio,  s e v e r a l  s t a t e s  have 
s t u d i e d  and r e p l a c e d  o r  m o d i f i e d  t h e i r  c o u r t s  of l i m i t e d  j u r i s d i c t i o n  
i n  r e c e n t  y e a r s .  C a l i f o r n i a  p l a c e d  i t s  j u s t i c e  c o u r t s  on  a  j u d i c i a l  
d i s t r i c t  b a s i s  and r e q u i r e d  a l l  j u s t i c e s  o f  t h e  peace  t o  be a t t o r n e y s .  
M a s s a c h u s e t t s  and  Rhode I s l a n d  s e v e x e l y  l i m i t e d  t h e  powers of  j u s t i c e s  
o f  t h e  peace  by t r a n s f k r r i n g  most  of  t h e i r  a u t h o r i t y  and j u r i s d i c t i o n  
t o  o t h e r  c o u r t s .  Maine, Tennessee ,  and V i r g i n i a  took  s t e p s  t o  
s t r e n g t h e n  j u s t i c e  of  t h e  peace  c o u r t s  by r e d u c i n g  t h e  number of 
j u s t i c e s ,  e l i m i n a t i n g  t h e  f e e  sys tem,  and making c e r t a i n  changes  i n  
j u r i s d i c t i o n .  Minor c o u r t  s t u d i e s  have a l s o  been made o r  a r e  s t i l l  
i n  p r o c e s s  i n  A r i z o n a ,  I l l i n o i s ,  Montana, Utah,  and Washington. The 
I l l i n o i s  s t u d y  r e s u l t e d  i n  a c o n s t i t u t i o n a l  amendment t o  r e o r g a n i z e  
t h e  minor c o u r t  sys tem.  T h i s  amendment was d e f e a t e d  nar rowly  a t  t h e  
1958 g e n e r a l  e l e c t i o n . 4 2  

Summary 

There  h a s  been  a  g e n e r a l  p a t t e r n  i n  t h e  r e c e n t  j u d i c i a l  
r e o r g a n i z a t i o n  s t u d i e s  made by some 15 s t a t e s ,  r e g a r d l e s s  of  s p e c i a l  
problems and t h e  e x i s t i n g  c o u r t  s t r u c t u r e .  I n  a l l  of  t h e s e  s t u d i e s ,  
a t t e n t i o n  h a s  been d i r e c t e d  toward  t h e  c o n s o l i d a t i o n  and s i m p l i f i c a t i o n  
of  t h e  j u d i c i a l  s t r u c t u r e .  The p r o l i f e r a t i o n  of t r i a l  c o u r t s  r e s u l t e d  
l a r g e l y  from t h e  c r e a t i o n  of  s t a t u t o r y  c o u r t s  o v e r  t h e  y e a r s  t o  meet 
s p e c i f i c  needs  of  t h e  t ime .  Improvement i n  j u d i c i a l  a d m i n i s t r a t i o n  
h a s  been a major  c o n c e r n ,  a s  h a s  been  t h e  problem of  s e c u r i n g  a 
q u a l i f i e d  j u d i c i a r y .  With r e s p e c t  t o  t h e  l a t t e r ,  j u d i c i a l  s e l e c t i o n ,  
s a l a r i e s ,  t e n u r e ,  and  r e t i r e m e n t  have been  g i v e n  c o n s i d e r a b l e  s t u d y .  

I n  some S t a t e s ,  i t  was found  t h a t  minor c o u r t  r e v i s i o n  could  
n o t  be made w i t h o u t c o n s i d e r i n g  changes  i n  o t h e r  l e v e l s  of  t h e  c o u r t  
sys tem a s  w e l l ,  e . g . ,  i n  Idaho and North C a r o l i n a .  G e n e r a l l y ,  t h e  
problems on t h e  supreme c o u r t  l e v e l  were l a r g e  a p p e l l a t e  c a s e  l o a d s  
and l a c k  of a d m i n i s t r a t i v e  c o n t r o l  of t h e  o v e r - a l l  c o u r t  sys tem.  
G e n e r a l l y ,  few problems were found  w i t h  r e s p e c t  t o  t h e  h i g h e s t  s t a t e  
c o u r t s  of o r i g i n a l  j u r i s d i c t i o n .  I n  most  s t a t e s ,  recommended changes  
were c o n f i n e d  t o  t h e  p r o v i s i o n  of  a d d i t i o n a l  j u d g e s ,  m o d i f i c a t i o n  o f  
j u d i c i a l  d i s t r i c t  b o u n d a r i e s ,  and a d m i n i s t r a t i v e  c o o r d i n a t i o n .  I n  
s t a t e s  w i t h  l a r g e ,  s p a r s e l y - p o p u l a t e d  a r e a s ,  i t  was found  t h a t  minor 
c o u r t s  c o u l d  be upgraded s a t i s f a c t o r i l y  o n l y  by add ing  t o  t h e  j u r i s -  
d i c t i o n  of  t h e  h i g h e s t  t r i a l  c o u r t  and by a b o l i s h i n g  t h e  v a r i o u s  
c o u r t s  of l e a s t  j u r i s d i c t i o n  and r e p l a c i n g  them w i t h  a new minor 
c o u r t  sys tem.  

A F r e s h  Approach 

The r e c e n t  a d m i s s i o n  of Alaska  and Hawaii t o  t h e  union  h a s  
g i v e n  t h e s e  s t a t e s  s e v e r a l  a d v a n t a g e s  i n  d r a f t i n g  t h e i r  j u d i c i a l  

42. 	 T h i s  summary of  minor c o u r t  changes  i s  t a k e n  from J u s t i c e  C o u r t s  
i n  Co lo rado ,  C h a p t e r  111, pp. 55-64. 



a r t i c l e s .  The e x p e r i e n c e s  i n  o t h e r  s t a t e s  w i t h  problems r e s u l t i n g  
from complex and r e s t r i c t i v e  c o n s t i t u t i o n a l  j u d i c i a l  p r o v i s i o n s  
i n d i c a t e d  what  t o  a v o i d .  Recent  j u d i c i a l  s t u d i e s  and t h e o r i e s  of 
j u d i c i a l  a d m i n i s t r a t i o n  have p o i n t e d  t o  t h e  t y p e s  of c o u r t  s t r u c t u r e s  
and j u d i c i a l  a r t i c l e s  which a r e  m o s t a d e s i r a b l e .  Hawaii and Alaska  
took  advan tage  o f  t h i s  e x p e r i e n c e  and i n f o r m a t i o n ;  t h e  j u d i c i a l  
a r t i c l e s  o f  b o t h  s t a t e s  and t h e i r  c o u r t  s y s t e m s  a r e  models of 
s i m p l i c i t y  and f l e x i b i l i t y .  

The Alaska  j u d i c i a l  a r t i c l e  c r e a t e d  a t w o - l e v e l  c o u r t  sys tem 
c o n s i s t i n g  o f  t h e  supreme c o u r t  and  t h e  s u p e r i o r  c o u r t ,  which i s  t h e  
t r i a l  c o u r t  of  g e n e r a l  j u r i s d i c t i o n .  While t h e  a r t i c l e  c e t s  t h e  

"number of judges  f o r  b o t h  t h e  a p p e l l a t e  and t r i a l  d i v i s i o n s ,  i t  p r o -
v i d e s  t h a t  t h e  number of supreme c o u r t  j u s t i c e s  may be i n c r e a s e d  by 
law upon t h e  r e q u e s t  of  t h e  supreme cour t ' .  The number of  s u p e r i o r  
c o u r t  judges  ma be changed by t h e  l e g i s l a t u r e  w i t h o u t  supreme 
c o u r t  r e q u e s t .  4 3  

I n  a d d i t i o n ,  s e c t i o n  one of t h e  j u d i c i a l  a r t i c l e  p r o v i d e s  
t h a t  t h e  l e g i s l a t u r e  may e s t a b l i s h  c o u r t s  o t h e r  t h a n  t h o s e  e x p r e s s l y  
a u t h o r i z e d  i n  t h e  c o n s t i t u t i o n .  T h i s  s e c t i o n  a l s o  g i v e s  t h e  l e g -  
i s l a t u r e  t h e  a u t h o r i t y  t o  p r e s c r i b e  c o u r t  j u r i s d i c t i o n .  There  h a s  
been  some d i s a g r e e m e n t  o v e r  t h e  l anguage  i n  t h i s  s e c t i o n  w i t h  some 
f e a r  t h a t  t h e s e  p r o v i s i o n s  may s u b o r d i n a t e  t h e  j u d i c i a l  b ranch  t o  
t h e  l e g i s l a t u r e .  The o p i n i o n  h a s  been e x p r e s s e d  t h a t  t h e  s e c t i o n s  
which p r o v i d e  t h a t  t h e  supreme c o u r t  s h a l l  have  f i n a l  a p p e l l a t e  
j u r i s d i c t i o n  and t h e  s u p e r i o r  c o u r t  s h a l l  be t h e  t r i a l  c o u r t  of  
g e n e r a l  j u r i s d i c  i o n  may be h e l d  t o  l i m i t  l e g i s l a t i v e  r e s t r i c t i o n s  
on  j u r i s d i c t i o n .  6 4  

While t h i s  s e c t i o n  g i v e s  t h e  l e g i s l a t u r e  a u t h o r i t y  t o  
e s t a b l i s h  a d d i t i ~ n a l  c o u r t s ,  i t  a l s o  c o n t a i n s  a p r o v i s i o n  t o  i n s u r e  
a g a i n s t  t h e  c r e a t i o n  of  f r a g m e n t a r y  minor c o u r t s  o v e r  which no 
c o n t r o l  c a n  be e x e r c i s e d  by t h e  supreme c o u r t .  I t  does  t h i s  by 
p r o v i d i n g  t h a t  t h e  c o u r t s  s h a l l  c o n s t i t u t e  a  u n i f i e d  j u d i c i a l  
sys tem f o r  o p e r a t i o n  and a d m i n i s t r a t i o n .  F u r t h e r ,  s e c t i o n  15 g i v e s  
t h e  supreme c o u r t  ru le-making power g o v e r n i n g  t h e  a d m i n i s t r a t i o n  
o f  a l l  c o u r t s  a s  w e l l  a s  p r a c t i c e  and p r o c e d u r e  i n  a l l  c i v i l  and 
c r i m i n a l  c a s e s  i n  a l l  c o u r t s .  These r u l e s  may be changed,  however,  
by a t w o - t h i r d s  v o t e  of  b o t h  l e g i s l a t i v e  houses .  

S e c t i o n  16  p r o v i d e s  t h a t  t h e  c h i e f  j u s t i c e  s h a l l  be t h e  
a d m i n i s t r a t i v e  head o f  a l l  c o u r t s ,  w i t h  p o w r  t o  t r a n s f e r  judges  
f rom one c o u r t  o r  a  d i v i s i o n  t h e r e o f  t o  a n o t h e r  f o r  temporary  s e r v i c e .  
The c h i e f  j u s t i c e  s h a l l  a l s o  a p p o i n t  a n  a d m i n i s t r a t i v e  d i r e c t o r  w i t h  

43. 	 The comple te  Alaska  j u d i c i a l  a r t i c l e  i s  c o n t a i n e d  i n  Appendix A .  
44. 	 J o u r n a l .  of  t h e  ~ m e r i c a n  J u d i c a t u r e  S o c i e t y ,  "A,  Model J u d i c i a r y  

f o r  t h e  4 9 t h  S t a t e , "  Thomas B. S t e w a r t ,  Vol.  4 2 ,  No. 2 ,  August  
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t h e  a p p r o v a l  of  t h e  supreme c o u r t .  The M i s s o u r i  p l a n  f o r  t h e  a p p o i n t -  
ment of j u d g e s  i s  a l s o  i n c o r p o r a t e d  i n  t h e  j u d i c i a l  a r t i c l e ,  a s  i s  
t h e  e s t a b l f s h m e n t  of t h e  Alaskan  j ~ ~ d i c i a l  c o u n c i l .  

The Alaska j u d i c i a l  a r t i c l e  is c l a i m e d  by i t s  s u p p o r t e r s  t o  
i n c o r p o r a t e  t h e  p r i n c i p l e s  of j u d i c i ~ l  o r g a n i z a t i o n  p roposed  and 
backed by t h e  American Bar A s s o c i a t i o n ,  t h e  American J u d i c a t u r e  
S o c i e t y ,  t h e  I n s t i t u t e  of J u d i c i a l  A d m i n i s t r a t i o n ,  and o t h e r  p r o f e s -  
s i o n a l  and c i v i c  g r o u p s . 4 5  

During t h e  1960 s e s s i o n ,  t h e  Alaska  l e g i s l a t u r e ,  a c t i n g  pur -  
sGan t  t o  i t s  power t o  c r e a t e  i n f e r i o r  c o u r t s  and d e f i n e  t h e  juris-
d i c t i o n  t h e r e o f ,  e s t a b l i s h e d  a sys t em of m a g i s t r a t e  c o u r t s  t o  h a n d l e  
minor  c i v i l  m a t t e r s  and misdemeanors .  The m a g i s t r a t e  c o u r t s  a r e  under  
t h e  a d m i n i s t r a t i v e  s u p e r v i s i o n  of t h e  s u p e r i o r  c o u r t  and t h e  s u p e r i o r  
c o u r t  j udge  o r  j u d g e s  i n  e a c h  j u d i c i a l  d i s t r i c t  a p p o i n t  t h e  m a g i s t r a t e s .  

Hawaii  

H a w a i i ' s  j u d i c i a l  a r t i c l e  a l s o  e s t a b l i s h e s  a b a s i c a l l y  two- 
l e v e l  c o u r t  sys t em,  by p r o v i d i n g  t h a t  t h e  j u d i c i a l  power of t h e  s t a t e  
s h a l l  be  v e s t e d  i n  one  supreme c o u r t ,  c i r c u i t  c o u r t s ,  and such  
i n f e r i o r  c o u r t s  a s  t h e  l e g i s l a t u r e  may f rom t ime  t o  t i m e  e ~ t a b l i s h . ~ 6  
These c o u r t s  have  such  o r i g i n a l  and  a p p e l l a t e  j u r i s d i c t i o n  a s  may be 
p r o v i d e d  by law. 

The Hawaii  supreme c o u r t  h a s  f i v e  members, a s  compared w i t h  
A l a s k a ' s  t h r e e .  A u t h o r i t y  i s  n o t  c o n t a i n e d  i n  t h e  j u d i c i a l  a r t i c l e  
t o  i n c r e a s e  t h e  number o f  supreme c o u r t  j u s t i c e s ;  r a t h e r ,  t h e  c h i e f  
j u s t i c e  i s  g i v e n  t h e  power t o  a s s i g n  c i r c u i t  c o u r t  j u d g e s  t o  s e r v e  
t e m p o r a r i l y  on t h e  supreme c o u r t  when n e c e s s a r y .  

J u d g e s  a r e  a p p o i n t e d  r a t h e r  t h a n  e l e c t e d ,  b u t  i n s t e a d  of  
t h e  M i s s o u r i  p l a n ,  t h e  j u d i c i a l  a r t i c l e  f o l l o w s  t h e  New J e r s e y  sys t em 
of  s e l e c t i o n .  J u d g e s  a r e  a p p o i n t e d  by t h e  g o v e r n o r  w i t h  c o n s e n t  
of  t h e  s e n a t e .  Supreme c o u r t  j u s t i c e s  a r e  a p p o i n t e d  f o r  seven-yea r  
t e r m s  and c i r c u i t  j u d g e s  f o r  s i x - y e a r  t e r m s .  The age  of  mandatory 
r e t i r e m e n t  i s  s e t  a t  7 0  y e a r s .  

The c h i e f  j u s t i c e  i s  d e s i g n a t e d  a s  a d m i n i s t r a t i v e  head  of  
t h e  c o u r t s  and he i s  g i v e n  t h e  a u t h o r i t y  t o  a s s i g n  j u d g e s  from one  
c i r c u i t  c o u r t  t o  a n o t h e r  f o r  t empora ry  s e r v i c e .  The c h i e f  j u s t i c e  
i s  r e q u i r e d  t o  a p p o i n t  a  j u d i c i a l  a d m i n i s t r a t o r ,  w i t h  t h e  a p p r o v a l  
of  t h e  o t h e r  supreme c o u r t  j u s t i c e s .  The j u d i c i a l  a r t i c l e  a l s o  
c o n f e r s  upon t h e  supreme c o u r t  t h e  power t o  p romulga te  r u l e s  and 
r e g u l a t i o n s  i n  a l l  c i v i l  and  c r i m i n a l  c a s e s  f o r  a l l  c o u r t s ,  r e l a t i n g  
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t o  p r o c e s s ,  p r a c t i c e ,  p r o c e d u r e  and a p p e a l s ,  which s h a l l  have t h e .  
f o r c e  and e f f e c t  of law. These and  a  few c l o s e l y  r e l a t e d  p r o v i s i o n s  
compr i se  t h e  whole of t h e  Hawaii  j u d i c i a l  a r t i c l e ,  

The r e l a t i v e  l a c k  o f  r i g i d  r e s t r i c t i o n s  i n  t h e  j u d i c i a l  a r t i c l e s  
of Alaska  and Hawaii  and t h e  wide l a t i t u d e  g i v e n  t h e  l e g i s l a t u r e  make 
i t  p o s s i b l e  t o  meet  chang ing  demands on t h e  j u d i c i a l  sys t em w i t h o u t  
c o n s t i t u t i o n a l  change.  While it i s  a lways  p o s s i b l e  t h a t  t h e  l e g -  
i s l a t u r e s  of t h e  two s t a t e s  migh t  u s e  t h i s  a u t h o r i t y  t o  c r e a t e  a 
m u l t i t u d e  of t r i a l  c o u r t s ,  it seems h i g h l y  u n l i k e l y  i n  l i g h t  of  p r e -
s e n t  t h i n k i n g  on j u d i c i a l  o r g a n i z a t i o n .  With t h e  e x c e p t i o n  of s m a l l  
c i v i l  m a t t e r s  and misdemeanors  which c a n  be h a n d l e d  by a  c l o s e l y  
s u p e r v i s e d  minor  c o u r t  s y s t e m ,  t h e r e  s h o u l d  be no need f o r  a d d i t i o n a l  
c o u r t s .  The c r e a t i o n  of  a d d i t i o n a l  j u d g e s h i p s  and t h e  r e l o c a t i o n  of 
j u d i c i a l  d i s t r i c t  b o u n d a r i e s  a s  needed s h o u l d  p r o v i d e  a d e q u a t e l y  f o r  
i n c r e a s e d  c a s e  l o a d s  i n  t h e  c o u r t  of  g e n e r a l  t r i a l  j u r i s d i c t i o n .  

Some T o o l s  of J u d i c i a l  A d m i n i s t r a t i o n  

Off i c e  of  J u d i c i a l  ~ d m i n i s t r a t o r ~ ~  

Even a f t e r  j u d i c i a l  r e o r g a n i z a t i o n  i s  accompl i shed ,  and a  
s i m p l i f i e d  c o u r t  s t r u c t u r e  e s t a b l i s h e d  w i t h  a d m i n i s t r a t i v e  c o n t r o l  
p l a c e d  i n  t h e  supreme c o u r t ,  p r o p e r  s t e p s  must  be t a k e n  t o  keep  t h e  
modernized  j u d i c i a l  mach ine ry  i n  working o r d e r .  P r o v i s i o n  of 
a d d i t i o n a l  j u d g e s  on a permanent  b a s i s  o r  on t empora ry  a s s i g n m e n t ,  
changes  i n  r u l e s  and p r o c e d u r e s ,  and recommendat ions f o r  l e g i s l a t i o n  
s h o u l d  be b a s e d  on a c o n t i n u i n g  a c c u r a t e  a n a l y s i s  of p r e v a i l i n g  
c o n d i t i o n s  on a l l ~ l e v e l s  of  t h e  c o u r t  sys tem.  T h a t  t h e  c h i e f  
j u s t i c e  n e e d s  s t a f f  a s s i s t a n c e  t o  a d m i n i s t e r  t h e  c o u r t  sys t em 
a d e q u a t e l y  i s  d e m o n s t r a t e d  by t h e  c o n s t i t u t i o n a l  and/or s t a t u t o r y  
p r o v i s i o n s  i n  24 s t a t e s  f o r  t h e  o f f i c e  of  j u d i c i a l  a d m i n i s t r a t o r ,  
who i s  a p p o i n t e d  e i t h e r  by t h e  c h i e f  j u s t i c e  o r  t h e  supreme c o u r t  
e n  banc and  a t  t h e  c o u r t ' s  p l e a s u r e . 4 8-- s e r v e s  

I t  i s  u s u a l l y  t h e  r e s p o n s i b i l i t y  of t h e  c o u r t  a d m i n i s t r a t o r  
t o  c o l l e c t  and a n a l y z e  t h e  j u d i c i a l  s t a t i s t i c s  n e c e s s a r y  t o  p r o v i d e  
t h e  c h i e f  j u s t i c e  w i t h  c u r r e n t  i n f o r m a t i o n  on how t h e  sys t em i s  
f u n c t i o n i n g ,  and t o  i n d i c a t e  problem a r e a s .  I n  a d d i t i o n ,  t h e  j u d i c i a l  
a d m i n i s t r a t o r  c o n d u c t s  s p e c i a l  s t u d i e s ,  such  a s  t h e  use  and  a d v a n t a g e s  
of  p r e - t r i a l  c o n f e r e n c e s ,  v a r i o u s  t e c h n i q u e s  of  d o c k e t  c o o r d i n a t i o n  
i n  m u l t i - j u d g e  c o u r t s ,  and changes  i n  r u l e s  and p r o c e d u r e s .  

47 .  	 The work o f  t h e  Co lo rado  j u d i c i a l  a d m i n i s t r a t o r ' s  o f f i c e  was 
c r e a t e d  i n  1959. 
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I n  s t a t e s  such  a s  New J e r s e y  o r  Alaska  which have a  u n i f i e d  
c o u r t  sys tem w i t h  a p p o i n t e d  j u d g e s ,  t h e  j u d i c i a l  a d m i n i s t r a t o r  may 
p r e p a r e  t h e  budge t  f o r  t h e  whole j u d i c i a l  sys tem and be r e s p o n s i b l e  
f o r  t h e  h i r i n g  of c l e r i c a l  p e r s o n n e l  t h r o u g h o u t  t h e  sys tem a s  w e l l  
a s  f o r  t h e  o p e r a t i o n  of  t h e i r  o f f i c e s .  I n  o t h e r  s t a t e s  where l o c a l  
f u n d s  p r o v i d e  a  p o r t i o n  o f  t h e  t r i a l  c o u r t ' s  budge t  and c l e r k s  and 
s i m i l a r  p e r s o n n e l  a r e  a p p o i n t e d  by t h e  t r i a l  c o u r t  judge and a r e  
r e s p o n s i b l e  t o  him, t h e  f u n c t i o n s  of t h e  j u d i c i a l  a d m i n i s t r a t o r  
a r e  more l i m i t e d .  

B e s i d e s  t h e  f u n c t i o n s  f o r  which he  i s  r e s p o n s i b l e  t o  t h e  
t h i e f  j u s t i c e  and t h e  supreme c o u r t ,  t h e  j u d i c i a l  a d m i n i s t r a t o r  a l s o  
a s s i s t s  t h e  t r i a l  c o u r t s  and t h e i r  s t a f f s  and p r o v i d e s  c o n s u l t a t i o n  
and r e s e a r c h  upon t h e i r  r e q u e s t .  H i s  o f f i c e  s h o u l d  be n o t  o n l y  
t h e  s o u r c e  of i n f o r m a t i o n  on t h e  o p e r a t i o n  of t h e  c o u r t  sys tem i n  
h i s  s t a t e ,  b u t  a l s o  a c l e a r i n g  house f o r  m a t e r i a l  on c o u r t  o p e r a t i o n ,  
a d m i n i s t r a t i o n ,  p r o c e d u r e s ,  and s t u d i e s  i n  o t h e r  s t a t e s  a s  w e l l .  

J u d i c i a l  S t a t i s t i c s  

' One of t h e  most  n e c e s s a r y  a d j u n c t s  t o  good j u d i c i a l  admin- 
i s t r a t i o n  i s  t h e  c o l l e c t i o n  and a n a l y s i s  of j u d i c i a l  s t a t i s t i c s .  
These s t a t i s t i c s ,  of  c o u r s e ,  do n o t  p r e s e n t  a comple te  p i c t u r e  of 
how t h e  c o u r t s  a r e  o p e r a t i n g ;  measurements  of q u a n t i t y  do n o t  r e f l e c t  
j u d i c i a l  q u a l i t y ,  nor  a l l  p r o d u c t i v e  use  of j u d i c i a l  t ime .  Wi th in  
l i m i t a t i o n s ,  however,  j u d i c i a l  s t a t i s t i c s  show t r e n d s  i n  c a s e  l o a d s ,  
f o r  example,  p o i n t  t o  c o n d i t i o n s  which may need f u r t h e r  s t u d y ,  and 
i n d i c a t e  where temporary  a s s i g n m e n t  of  judges  may be needed o r  where 
t h e  permanent  a d d i t i o n  of judges  migh t  be d e s i r a b l e .  

The Ohio S t a t e  Bar A s s o c i a t i o n  i n  i t s  r e p o r t  on t h e  admin- 
i s t r a t i o n  of  j u s t i c e  i n  t h a t  s t a t e  made t h e  f o l l o w i n g  comment on t h e  
u s e  of j u d i c i a l  s t a t i s t i ~ s : ~ 9  

The u l t i m a t e  f u n c t i o n  of j u d i c i a l  s t a t i s t i c s  
i s  t o  make a v a i l a b l e  i n f o r m a t i o n  t h a t  i s  
n e c e s s a r y  t o  a n  u n d e r s t a n d i n g  of t h e  work of  
t h e  c o u r t s  and t h e  promot ion  of e f f i c i e n c y .  
P r o p e r l y  c o l l e c t e d  and compi led  s t a t i s t i c s  
can  be used  by t h o s e  w i t h  a d m i n i s t r a t i v e  
r e s p o n s i b i l i t y  t o  s e e  t h a t  c o u r t  b u s i n e s s  
i s  b e i n g  p r o p e r l y  e x e c u t e d ,  and  i n  a p p o r t i o n -  
i n g  j u d i c i a l  work and a s s i g n i n g  j u d g e s ;  and 
by l e g i s l a t u r e s  i n  c o n s i d e r i n g  a p p r o p r i a t i o n s  
and t h e  need f o r  a d d i t i o n a l  judges .  S t a t i s t i c s  
a r e  a l s o  o f  v a l u e  i n  measur ing  t h e  need f o r  and 
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e f f e c t  of p rocedura l  re forms ,  and i n  a s s i s & -  
i ng  t h e  e f f e c t i v e n e s s  of both  c r i m i n a l  and 
c i v i l  j u s t i c e ;  t h e  s t a t i s t i c s  m u s t  be p rope r ly  
c o l l e c t e d  and compiled. Good s t a t i s t i c s  a r e  
i n v a l u a b l e ;  mis lead ing  ahd f a l s e  s t a t i s t i c s  
a r e  worse t h a n  none a t  a l l .  The h e a r t  of t h e  
whole problem' of t h e  accuracy and r e l i a b i l i t y  
of j u d i c i a l  s t a t i s t i c s  i s  t h e  manner i n  which 
i n fo rma t ion  i s  kept  and r e p o r t e d  by i n d i v i d u a l  
c o u r t s .-

A s  i n d i c a t e d  by t h e  above comments, t h e  v a l i d i t y  and use-
f u l n e s s  of j u d i c i a l  s t a t i s t i c s  depend on an a c c u r a t e  s t a n d a r d i z e d  
c o u r t  r eco rd  system and uniform r e p o r t i n g  by c o u r t  c l e r k s .  To 
ach ieve  t h i s  r e s u l t ,  a s t a n d a r d  record-keeping system should  be 
des igned  t o  meet t h e  needs of each l e v e l  of c o u r t s  and t h e  s t a t i s t i c a l  
r e p o r t s  should  be a by-product of t h i s  system. I t  i s  no t  unusual  
f o r  c o u r t s  of t h e  same l e v e l  t o  have d i f f e r e n t  methods of record-
keeping and s t a t i s t i c a l  compi l a t i on .  The problem of ach iev ing  
un i fo rmi ty  i n  t h i s  i n s t a n c e  i s  f u r t h e r  complicated i f  t h e  
s t a t i s t i c a l  i n fo rma t ion  r eques t ed  cannot  be compiled e a s i l y  from t h e  
r e c o r d s  normally kep t  by t h e  c o u r t .  Th is  problem can be avoided 
by a s s i s t i n g  c o u r t  c l e r k s  i n  developing a  more e f f i c i e n t  record-  
keeping system which w i l l  a l s o  p rov ide  e a s i l y  t h e  i n fo rma t ion  d e s i r e d  
by t h e  j u d i c i a l  a d m i n i s t r a t o r ' s  o f f i c e .  

J u d i c i a l  Counc i l s  and J u d i c i a l  Conferences  

The e s t a b l i s h m e n t ,  on a  permanent and con t inu ing  b a s i s ,  of 
an agency r e p r e s e n t i n g  t h e  c o u r t s ,  t h e  b a r ,  and t h e  l a y  p u b l i c ,  o r  
a conference  of r e p r e s e n t a t i v e  judges of a l l  t h e  c o u r t s ,  i s  a h igh ly  
v a l u a b l e  means t o  i n s u r e  con t inu ing  s u r v e i l l a n c e  and improvement of 
j u d i c i a l  a d m i n i s t r a t i o n . 5 0  The s t a t e  of Ohio i s  g e n e r a l l y  c r e d i t e d  
wi th  being t h e  f i r s t  t o  e s t a b l i s h  a  j u d i c i a l  c o u n c i l  by s t a t u t e  
i n  1923. J u d i c i a l  c o u n c i l s  have s i n c e  been c r e a t e d  i n  a  m a j o r i t y  
of  s t a t e s . 5 1  I n  some s t a t e s ,  j u d i c i a l  c o u n c i l s  have accomplished 
l i t t l e ,  b u t  i n  o t h e r s  t h e  s t u d i e s  and recommendations of  j u d i c i a l  
c o u n c i l s  have made a s i g n i f i c a n t  c o n t r i b u t i o n .  For example, c o u r t  
r e o r g a n i z a t i o n  p r o p o s a l s  i n  F l o r i d a ,  Oregqn, and Wisconsin r e s u l t e d  
from e x t e n s i v e  j u d i c i a l  c o u n c i l  s t u d i e s .  I n  a d d i t i o n  t o  s t u d i e s  
and recommendations f o r  c o u r t  r e o r g a n i z a t i o n ,  j u d i c i a l  c o u n c i l s  
make s t u d i e s  w i t h  r e s p e c t  t o  c o u r t  r u l e s  and procedures  and s t a t u t o r y  
r e v i s i o n .  I n  one s t a t e ,  Alaska ,  t h e  j u d i c i a l  c o u n c i l  i s  given t h e  

50. 	 Improvement$ i n  J u d i c i a l  Admin i s t r a t i on :  1906-1956, Sheldon P. 
E l l i o t t ,  I n s t i t u t e  of J u d i c i a l  Admin i s t r a t i on ,  New York 
U n i v e r s i t y ,  A p r i l  20 ,  1956, p. 6 .  

51. 	 I b i d . ,  p. 9 .  
52. 	 The work of t h e  Colorado J u d i c i a l  Counc i l ,  which was i n  

e x i s t e n c e  l e s s  t han  two y e a r s ,  ha s  a l r e a d y  been covered.  


