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To Members of the Forty-fifth Colorado General Assembly: 


As directed by the terms of House Joint Resolution 

No. 25 (1963). the Legislative Council is submitting 

herewith its report and recommendations concerning revi- 

sion of Colorado's substantive criminal law. The report 

covers the specific offenses defined in Chapter 40 of the 

revised statutes; however, because of the complexity and 

scope of the assignment, the committee was not able to give 

full study and consideration to a number of other important 

subjects. 


The committee appointed by the Legislative Council 

to make this study submitted its report on November 23, 


,1964, at which time the report was approved by the Legisla- 

tive Council for transmission to the General Assembly. 


Respectfully submitted, 


C. P. Lamb 

Chairman 
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Represen ta t ive  C. P. Lamb, Chairman 
Colorado L e g i s l a t i v e  Counci l  
341 S t a t e  C a p i t o l  
Denver, Colorado 

Dear M r .  Chairman: 

Transmit ted herewi th  i s  t h e  r e p o r t  and recommenda- 
t i o n s  of t h e  L e g i s l a t i v e  C o u n c i l t s  Criminal  Code Committee, 
a po in ted  pursuant  t o  House J o i n t  Reso lu t ion  No. 25 (1963).
TRi s  r e p o r t  i n c l u d e s  t h e  committee 's  r e l i m i n a r  r e v i s i o n  
of t h e  s u b s t a n t i v e  c r i m i n a l  laws of tRr s t a t e  o  r Colorado. 

Because of t h e  scope and complexity of t h e  f i e l d  
of c r i m i n a l  law, t h e  committee d i d  n o t  have s u f f i c i e n t  
t ime t o  c o n s i d e r  non-subs tan t ive  c r i m i n a l  law, inc lud ing
such s u b j e c t s  a s  a r r e s t  and arra ignment ,  s e n t e n c i n g , . p a r o l e  
and proba t ion ,  and c r i m i n a l  r e s p o n s i b i l i t y .  The committee 
t h e r e f o r e  i s  recommendin t h a t  f u r t h e r  i n t e r i m  cons ide ra t ion  
be given t h i s  s u b j e c t ,  wPt h  a f i n a l  r e p o r t  t he reon  being 
submit ted i n  1966. 

Respec t fu l ly  submit ted,  

Edward J. Byrne, Chairman 
Criminal  Code Committee 



FOREWORD 


T h i s  s t u d  was made under  t h e  p r o v i s i o n s  of House J o i n t  
Reso lu t i on  No. 25 r1963) .  T h i s  r e s o l u t i o n  d i r e c t e d  t h e  L e g i s l a t i v e  
Counci l  t o  appo in t  a committee t o  s t udy  Colorado c r i m i n a l  s t a t u t e s  and 
t h e i r  a p p l i c a t i o n ,  i n c l u d i n g  b u t  n o t  l i m i t e d  t o  such s u b j e c t s  a s  
cr imes  a g a i n s t  t h e  person,  c r imes  a g a i n s t  p rope r ty ,  c r imes  a g a i n s t  
p u b l i c  h e a l t h  and s a f e t y ,  a r r e s t  and a r ra ignment ,  s en t enc ing ,  p a r o l e  
and p roba t i on ,  n a r c o t i c s  c o n t r o l ,  and c r i m i n a l  i n s a n i t y .  

The L e g i s l a t i v e  Counc i l  committee appoin ted  t o  make t h i s  
s t udy  i nc luded  S e n a t o r  Edward J. Byrne, Denver, chairman; Representa-  
t i v e  Will iam E. Myrick, Englewood, v i c e  chairman; Sena to r  Vernon A .  
Cheever,  Colorado S p r i n  s;  S e n a t o r  Will iam B. Chenoweth, Denver; 
Sena to r  James E.  Donne17y ,  T r i n i d a d ;  S e n a t o r  Dale P. T u r s i ,  Pueblo;  
R e p r e s e n t a t i v e  Joseph  R. A l b i ,  Denver; R e p r e s e n t a t i v e  Rober t  S. 
Eberhard t ,  Denver; Represen ta t ive  Don Friedman, Denver; Rep re sen t a t i ve  
John Kane, Nor thglenn;  and R e p r e s e n t a t i v e  Wal ter  R. S t a l k e r ,  Joe s .  
R e p r e s e n t a t i v e  C. P. Lamb, L e g i s l a t i v e  Counc i l  Chairman, se rved  a s  an  
ex  o f f i c i o  committee member. 

The C o u n c i l ' s  committee i n  t u r n  appoin ted  an adv i so ry  commit- 
tee  whose members r e p r e s e n t e d  a c r o s s  s e c t i o n  of  knowledge and i n t e r e s t  
i n  c r i m i n a l  law. T h i s  a d v i s o r y  committee i nc luded  Judge Addison M. 
Gooding, 1 4 t h  J u d i c i a l  D i s t r i c t ;  Judge Mi tche l  B. Johns ,  2nd J u d i c i a l  
D f s t r i c t ;  Judge Henry E. San to ,  2nd J u d i c i a l  D i s t r i c t ;  Judge F r a n c i s  
L. S h a l l e n b e r g e r ,  1 3 t h  J u d i c i a l  D i s t r i c t ;  Judge Max C. Wilson, 1 1 t h  
J u d i c i a l  D i s t r i c t ;  D i s t r i c t  A t to rney  Fred E. S i s k ,  1 6 t h  J u d i c i a l  D i s -
t r i c t ;  A s s i s t a n t  D i s t r i c t  A t to rney  David J. Hahn, 1 8 t h  J u d i c i a l  
D i s t r i c t ;  Deputy D i s t r i c t  A t to rney  Melvin Rossman, 2nd J u d i c i a l  D i n -
t r i c ' t ;  P r o f e s s o r  Fred Cohen, U n i v e r s i t y  of Denver School  of  Law; 
P r o f e s s o r  Aus t i n  S. S c o t t ,  U n i v e r s i t y  of Colorado School  of  Law; M r .  
C. J. B e r a r d i n i ,  Denver; M r .  Fred E. Dickerson,  Denver; M r .  Wal ter  L. 
Gerash,  Denver; M r .  Wil l iam V. Hodges, S r . ,  Denver; M r .  Rober t  T. 
Kingsley,  Denver; M r .  Dean Mabry, T r i n i d a d ;  M r .  Vasco Seavy, Pueblo;  
M r .  Robert  Swanson, Denver; and M r .  Wil l iam L. R ice ,  Denver. 

M r .  P h i l l i p  E. J o n e s  and M r .  Harry 0. Lawson, L e g i s l a t i v e  
Counci l  s e n i o r  r e s e a r c h  a n a l y s t s ,  had t h e  pr imary r e s p o n s i b i l i t y  f o r  
t h e  s t a f f  work,on t h i s  s t udy ,  and were a s s i s t e d  by M r .  Myron H. 
S c h l e c h t e  and M r .  Roger M. Weber, r e s e a r c h  a s s i s t a n t s .  M r .  James C. 
Wilson, Jr., A s s i s t a n t  A t to rney  Genera l  a s s igned  t o  t h e  L e g i s l a t i v e  
Reference  O f f i c e ,  a l s o  a s s i s t e d  t h e  committee. 

F i f t e e n  meet ings ,  i n c l u d i n g  t h r e e  two-day meet ings ,  were 
h e l d  by t h i s  committee between A p r i l ,  1963, and November, 1964. One 
meeting was he ld  t o  d i s c u s s  s ex  o f f e n s e s  and o f f e n d e r s  w i t h  Doctors  
James Galv in ,  p s y c h i a t r i s t  and fo rmer  D i r e c t o r  o f  I n s t i t u t i o n s ,  
Bernardo G a v i r i a ,  s t a f f  p s y c h i a t r i s t ,  F o r t  Logan Mental H e a l t h  Cen te r ,  
and C h a r l e s  Oppegard, p s y c h i a t r i s t  and Medical  D i r e c t o r ,  Bethesda 
H o s p i t a l ;  Colorado S t a t e  H o s p i t a l  S t a f f  P s y c h o l o g i s t s  George S t a r k  
and Will iam Ross; and M r .  Frank D i l l o n ,  Chief  P r o b a t i o n  O f f i c e r ,  2nd 
J u d i c i a l  D i s t r i c t .  Also ,  t h i s  same s u b j e c t  was d i s c u s s e d  w i th  M r .  
Edward Grout ,  Execu t ive  D i r e c t o r ,  D i v i s i o n  of Adul t  P a r o l e ,  and D r .  
Mark F a r r e l l ,  a p s y c h i a t r i s t  f o rmer ly  w i t h  t h e  D i v i s i o n  of  Adul t  

v i i  



Parole .  One meeting was he ld  t o  d i s c u s s  t e n t a t i v e  d r a f t s  of proposed 
d e f i n i t i o n s  of s e v e r a l  o f f enses  wi th  t h e  Colorado Bar Assoc ia t ion ' s  
Criminal Laws and Procedure Committee a t  t h e  Assoc ia t ion ' s  1964 con- 
vent ion i n  Colorado Springs.  

P ro fes so r  Aust in  S. S c o t t ,  Jr., Unive r s i ty  of Colorado School 
of Law, d r a f t e d  t h e  proposed homicide s e c t i o n s  of t h e  committee's 
rev ised  code and t h e  committee i s  indebted t o  him f o r  t h i s  and o t h e r  
va luable  a s s i s t a n c e .  The committee a l s o  i s  g r a t e f u l  f o r  t h e  a s s i s t -  
ance of Denver D i s t r i c t  Court  Judges Mitchel B. Johns and Henry E. Santo; 
A s s i s t a n t  D i s t r i c t  At torneys David J. Hahn, James P.  Johnson, and 
Me1 Rossman; and Messrs. Walter L. Gerash, Robert Kingsley,  Dean 
Mabry, William Rice,  and Vatsco Seavy, a l l  of whom a t tended  t h e  commit- 
t e e ' s  meetings on t h e i r  own time and a t  t h e i r  own expense. 

L l e  C. Kyle
November 11, 1964 D1r e c t o r  
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COiWITTEE FINDINGS AND RECOMMENDATIONS 

I f  a "c r imina l  code" i s  a ca t a logue  of s t a t u t e s  d e f i n i n g  
major cr imes t h a t  a r e  placed i n  a p p r o p r i a t e  c a t e g o r i e s  and reasonably 
r e l a t e d  t o  f a i r  p e n a l t i e s ,  and s t a t u t e s  comprehensively def iniAg 
g e n e r a l  c r i m i n a l  law, i nc lud ing  l i a b i l i t y ,  j u s t i f i c a t i o n ,  and respon- 
s i b i l i t y ,  t hen  Colorado has  no c r i m i n a l  code. I n  p l a c e  of a  c o d i f i e d ,  
sys temat ic  body of law, Colorado has  a  c o l l e c t i o n  of laws,  narrow i n  
scope,  s e p a r a t e l y  enac ted  ove r  a per iod  of y e a r s  and decades ,  s c a t -
t e r e d  throughout  t h e  m a j o r i t y  of 154 c h a p t e r s , , r e q u i r i n g  t h e  supple-  
mentat ion of t h a t  v a s t  accumulation of B r i t i s h  pre-seventeenth cen tury  
j u d i c i a l  d e c i s i o n s  known a s  common law. 

Chapter  40  of t h e  r e v i s e d  s t a t u t e s ,  which i n c l u d e s  t h e  l a r g e r  
p o r t i o n  of Colorado c r i m i n a l  laws,  i s  a c o l l e c t i o n  of  s t a t u t e s ,  t h e  
ma jo r i t y  of which a r e  o b s o l e t e ,  u n c o n s t i t u t i o n a l ,  d u p l i c a t i v e ,  o r  
h igh ly  s p e c i a l i z e d  i n  scope. I t  c o n t a i n s  many s t a t u t e s  t h a t  were 
enacted i n  o t h e r  j u r i s d i c t i o n s  p r i o r  t o  Co lo rado l s  admission i n t o  t h e  
union. The model f o r  much of t h e  language of Colorado 's  p r e s e n t  murder 
s t a t u t e ,  a s  we l l  a s  t h e  c l a s s i f i c a t i o n  of  murder i n  degrees ,  was t h e  
Pennsylvania s t a t u t e  enac ted  i n  1794. Chapte r  40 c o n t a i n s  s t a t u t e s  
enacted upon s ta tehood  and s t a t u t e s  enac ted  p r i o r  t o  t h e  t w e n t i e t h  
cen tury  t h a t  have never  been amended. Fu r the r ,  it c o n t a i n s  s t a t u t e s  
t h a t  have been amended i n  such a  manner a s  t o  cause  a d d i t i o n a l  dup l i -  
c a t i o n s  and t o  make d i s t i n c t i o n s  between o t h e r  cr imes unce r t a in .  Few 
s t a t u t e s  cannot be c r i t i c i z e d  on t h e  ground of ve rbos i ty .  

A person convic ted  of murder i n  t h e  f i r s t  degree ,  i f  t h e  
sen tence  of d e a t h  i s  n o t  imposed, becomes e l i g i b l e  f o r  p a r o l e  a f t e r  
s e rv ing  1 0  years .1  bu t  a person convic ted  of second degree  murder, a 
l e s s e r  grade of murder, may have t o  s e r v e  15, 20 o r  more y e a r s ,  be fo re  
becoming s o  e l i g i b l e . 2  The maximum pena l ty  f o r  de  t r o y i n g  a house 
wi th  f i r e  i s  20 y e a r s ; 3  w i th  e x p l o s i v e s ,  1 0  years.% The maximum 
sen tence  f o r  s t e a l i n g  dog i s  1 0  y e a r s ; 5  and f o r ' k i l l i n g  t h e  dog, s i x  
month and a  9500 f i n e . 8  For  d r i v i n g  a n o t h e r ' s  automobile w t h o u t  h i s  
consen t ,  t h e  maximum sen tence  i s  90 days  un e r  one s e c t i o n , $  1 2  months 
under ano the r ,8  and 10 y e a r s  under a t h i r d . 8  Indeed,  t h e r e  a r e  over  50 
s e c t i o n s  d e f i n i n g  some type  of t h e f t  o r  ano ther .  Four teen y e a r s  i s  t h e  
maximum p e n a l t y  f o r  both  robbing10 and a s s a u l t i n g  wi th  i n t e n t  t o  rob.11 

1. 	 40-2-3(1) and 39-18- 'f(3) .  CRS 1963. 
2. 	 40-2-3(3) and 105-4-7, CRS 1963. 
3. 	 40-3-1, CRS 1943. 
4. 	 40-18-1, CRS 1963 (assuming t h e  va lue  of t h e  house exceeds $500). 
5. 	 8-2-31. CRS 1963. 
6 .  	 40-18-i,  CRS 1963 (assuming t h e  va lue  of t h e  dog does  no t  exceed 

$500). 
7. 	 40-18-37, CRS 1963 . 
8. 	 13-13-2, CRS 1963. 
9. 	 40-5-9 and 40-5-2(4) ,  CRS 1963. 
10. 40-5-1(1),  CRS 1963. 
11. 	 40-2-34, CRS 1963. 
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Although a thorough r e v i s i o n  of Colorado 's  c r i m i n a l  laws has  
been advocated by some f o r  many y e a r s ,  it was no t  u n t i l  1959 t h a t  a 
l e g i s l a t i v e  e f f o r t  was made t o  examine t h i s  problem. I n  t h a t  yea r ,  
t h e  L e g i s l a t i v e  Counc i l ' s  Committee on Admin i s t r a t i on  of J u s t i c e  was 
d i r e c t e d  t o  make a  r e p o r t  and recommendations on j u d i c i a l  o r g a n i z a t i o n  
and a d m i n i s t r a t i o n  a s  we l l  a s  Colorado 's  c r i m i n a l  laws. The l a t t e r  
s u b j e c t ,  however, was no t  t h a t  commit tee 's  major concern,  bu t  i t s  
r e p o r t  d i d  c o n t a i n  an examination of t h e  s t a t e ' s  s en t enc ing  s t r u c t u r e ,  
l i c e n s i n g  and r e g u l a t i o n  of b a i l  bondsmen, and t h e  recommendation 
t h a t  t h e r e  be c r e a t e d ,  e i t h e r  on a  s i n g l e  o r  mul t i -county b a s i s ,  t h e  
o f f  i c e  of pub l i c  defender .  1 2  

I n  1961, t h e  L e g i s l a t i v e  Counc i l ' s  Cr imina l  Code Committee was 
c r e a t e d  f o r  t h e  s o l e  purpose of examining Colorado 's  c r i m i n a l  laws. 
The committee spen t  i t s  two-year l i f e  examining t h e  t o t a l  pena l  system 
i n  Colorado, i nc lud ing  sen tenc ing ,  l i c e n s i n g  and r e g u l a t i o n  of b a i l  
bondsmen, counsel  f o r  i n d i g e n t  defendants ,  i nchoa te  c r imes ,  conso l ida-
t i o n  of t h e f t  o f f e n s e s ,  c r imina l  i n s a n i t y ,  robbery o f f e n s e s ,  c o n t r o l  
of n a r c o t i c s ,  and t h e  e f f e c t  of t h e  t hen  roposed Colorado Rules of  
Criminal  Procedure on e x i s t i n g  s t a t u t e s .  15 During t h a t  t ime ,  Legis la -
t i v e  Council  s t a f f  members addressed  themselves  t o  compiling and 
publ i sh ing  a comprehensive index of a l l  o f f e n s e s ,  misdemeanor and 
f e lony ,  con ta ined  i n  t h e  r e v i s e d  s t a t u t e s .  T h i s  index was prepared t o  
provide a b a s i s  f o r  r e v i s i n g  t h e  s u b s t a n t i v e  c r i m i n a l  code. 

I n  1963, t h e  p r e s e n t  Cr imina l  Code Committee was c r e a t e d ,  pur-
suant  t o  House J o i n t  Reso lu t ion  No. 25 t o  s tudy  c r i m i n a l  s t a t u t e s  and 
t h e i r  a p p l i c a t i o n ,  i nc lud ing  such s u b j e c t s  a s  cr imes a g a i n s t  t h e  person,  
crimes a g a i n s t  p rope r ty ,  c r imes  a g a i n s t  p u b l i c  h e a l t h  and s a f e t y ,  a r -
r e s t  and arra ignment ,  sen tenc ing ,  p a r o l e  and p roba t ion ,  n a r c o t i c s  
c o n t r o l ,  and c r imina l  r e s p o n s i b i l i t y .  I n  e f f e c t ,  t h i s  r e s o l u t i o n  
d i r e c t e d  t h e  L e g i s l a t i v e  Counci l  t o  c r e a t e  a  committee t o  examine t h e  
t o t a l  pena l  system. 

I n  dec id ing  how t o  c a r r y  o u t  i t s  assignment b e s t ,  t h e  committee 
agreed t h a t  i t s  concern should be a  major reexaminat ion of t h e  c r imes  
def ined  i n  Chapter  40, r a t h e r  t han  a  mere r e o r g a n i z a t i o n  and r e c l a r i -  
f i c a t i o n .  Although it recognized t h a t  t h e  du ty  t o  examine o t h e r  
f a c e t s  of c r i m i n a l  law was necessary ,  it agreed t h a t  an  a t t a c k  on t h e  
s u b s t a n t i v e  p r o v i s i o n s  should be t h e  f i r s t  and major concern,  and t h e  
committee proceeded accord ing ly .  

Comparisons of Colorado c r i m i n a l  s t a t u t e s  d e f i n i n g  o f f e n s e s  
d i r e c t e d  a g a i n s t  persons  and p r o p e r t  , and o f f e n s e s  a f f e c t i n g  p u b l i c  
decency, h e a l t h ,  and s a f e t y ,  and pub 1i c  a d m i n i s t r a t i o n  were made wi th  

12. 	Colorado L e g i s l a t i v e  Counci l ,  J u d i c i a l  Admin i s t r a t i on  i n  Colorado,  
Research P u b l i c a t i o n  No. 40. A R e ~ o r t  of t h e  L e a i s l a t i v e  Counci l  
Committee on t h e  ~ d m i n i s t r a t i o n  of J u s t i c e ,  ~ecGmber ,  1960, pp, 
131-160. 

13. 	 Colorado L e g i s l a t i v e  Counci l ,  Colorado Criminal  Law, Research 

P u b l i c a t i o n  No. 68, A Report  of t h e  L e g i s l a t i v e  Counci l  Cr iminal  

Code Committee, December, 1962. 
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t h e  newly r e v i s e d  codes  of I l l i n o i s  (1962), Louisiana (1942 ) ,  New 
Mexico (1963). and Wisconsin (1956), and t h e  American Law I n s t i t u t e ' s  
Model Pena l  Code (1962) .  Many of t h e  newly-revised laws enac t ed  i n  
t h e s e  j u r i s d i c t i o n s  and proposed i n  t h e  Model Pena l  Code were adopted 
by t h e  committee, wh i l e  o t h e r  proposed changes were d r a f t e d  by commit- 
t e e  and adv i so ry  committee members. The remainder  of t h e  s e c t i o n s  
proposed i n  t h i s  code of s u b s t a n t i v e  law a r e  merely r e s t a t e m e n t s  of 
t h e  p r e s e n t  law. 

L i m i t a t i o n  of time h a s  p reven ted  t h e  committee from under tak ing  
a  reexamina t ion  and r e d r a f t i n g  of t h e  m a j o r i t y  of t h e  p r o v i s i o n s  
adopted. Only one meeting was h e l d  fo l l owing  t h e  adopt ion  of t h e  com-
p l e t e  code. Consequently,  t h e  committee i s  aware t h a t  coverage of 
some s e c t i o n s  o v e r l a p  the scope of o t h e r s ,  a n d ' t h a t  some gaps  e x i s t .  
A d e f i n i t i o n  of t h e  o f f e n s e  of wire t app ing  o r  eavesdropping i s  n o t  
i nc luded ,  and an open a c t  of  s e x u a l  i n t e r c o u r s e  i s  an o f f e n s e  under  
bo th  t h e  proposed a d u l t e r y  and f o r n i c a t i o n  s e c t i o n s  and t h e  proposed 
p u b l i c  indecency s e c t i o n .  What i s  p re sen t ed  i n  t h i s  r e p o r t  i s  a f i r m  . 
founda t i on ,  an adequa te  ba se ,  upon which t h e  committee recommends 
f u t u r e  e f f o r t  should  rest. 

L i m i t a t i o n  of t ime h a s  a l s o  p rec luded  t h e  committee from a s se s -  
s i n g  t h e  r e l a t i v e  s e r i o u s n e s s  of each o f f e n s e .  Proposed s t a t u t e s  were 
adopted w i thou t  r ega rd  t o  t h e  p o s s i b l e  p e n a l t y  each might p rov ide .  
The committee agreed  t h a t  t h e  r e l a t i v e  s e r i o u s n e s s  of each  o f f e n s e  
should be a s s e s s e d  on ly  a f t e r  a l l  o f f e n s e s  were de f ined .  Also,  each 
o f f e n s e  shou ld  be l a b e l e d  a s  t o  c l a s s ,  and t h e  c l a s s i f i c a t i o n  should  
be d e a l t  w i t h  i n  s e p a r a t e  s e c t i o n s .  F e l o n i e s  and misdemeanors were 
t e n t a t i v e l y  graded a s  fo l l ows :  

CLASS MINIMUM PENALTY MAXIMUM PENALTY 

F e l o n i e s  

1 L i f e  Imprisonment Death 
2 Not Less  Than 1 Year  L i f e  1mprisonm.ent 
3 Not Les s  Than 1 Year '  20  Years  
4 Not Less  Than 1 Year  15 Years  
5 Not Less  Than 1 Year 1 0  Years 
6 Not Less  Than 1 Year  5 Years 

Misdemeanors 

1 6 Months o r  $500 1 2  Months and $1,000 
2 3 Months o r  $250 6 Months and $500 
3 30 Days o r  $100 3 Months and $250 
4 No Imprisonment o r  F ine  30  Days and $100 
5 No Imprisonment o r  F ine  $100 

No minimum terms of imprisonment f o r  f e l o n i e s ,  o t h e r  t h a n  f o r  

a c l a s s  I f e l o n y ,  were set  by t h e  committee. However, t h e  minimum 

term should  be  f a i r l y  low s o  a s  t o  g i v e  t h e  c o u r t  t h e  maximum cho ice  

i n  s e l e c t i n g  t h e  p e n a l t y  t o  f i t  t h e  o f f e n d e r .  Also ,  because  of t h e  

p o s s i b i l i t y  of p roba t i on ,  h igh  s t a t u t o r y  minimum p e n a l t i e s  a r e  a lmost  

meaningless .  
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The accompanying pages  c o n t a i n  t h e  r e s u l t s  of t h e  commit tee ' s  
work. Comments a r e  p r e sen t ed  t o  e x p l a i n  g e n e r a l l y  what i s  and i s  n o t  
c r i m i n a l  w i t h i n  t h e  scope of each  s e c t i o n ,  and t h e  r e a s o n s  f o r  such 
i n c l u s i o n  o r  exc lu s ion .  

Recommendations 

T h i s  committee recommends t h a t  a  l e g i s l a t i v e  committee be 
c r e a t e d  upon t h e  adjournment of t h e  1965 Regula r  S e s s i o n  f o r  t h e  pur-  
pose o f :  

1) P l a c i n g  i n  f i n a l  form t h e  d e f i n i t i o n s  of  t h e  s p e c i f i c  
o f f e n s e s  p r e sen t ed  i n  t h i s  r e p o r t  and g e n e r a l  p r o v i s i o n s ;  

2) Prepa r ing  a r a t i o n a l  c l a s s i f i c a t i o n  of p e n a l t i e s  and 
grad ing  t h e  o f f e n s e s  acco rd ing ly ;  

3 )  Discuss ing  t h e  proposed s u b s t a n t i v e  code w i t h  i n t e r e s t e d  
members of t h e  bench, b a r ,  and o t h e r  groups  fo l l owing  i t s  d i s t r i b u t i o n .  
Much can be ga ined  i f  t h i s  committee and t h e  Colorado Bar A s s o c i a t i o n ' s  
Cr imina l  Laws and Procedure  Committee meet en  banc w e l l  b e f o r e  t h e  
s e s s i o n  i n  which t h i s  recommended committee i n t e n d s  t o  i n t r o d u c e  i t s  
proposed s u b s t a n t i v e  code;  

4 )  Examining t h e  v a s t  number of p r o c e d u r a l  and r e g u l a t o r y  
p r o v i s i o n s  t h a t  p rov ide  i n c i d e n t a l  c r i m i n a l  s a n c t i o n s .  These s a n c t i o n s ,  
f o r  t h e  most p a r t ,  a r e  misdemeanor o f f e n s e s  and many, th rough  r e f e r e n c e  
t o  t h e  code of  s u b s t a n t i v e  c r i m i n a l  law, can be omi t t ed ;  and 

5) Codi fy ing  and,  where t h e  Colorado Rules  of C r imina l  Pro- 
cedure  c o n f l i c t  o r  where i n j u s t i c e s  o r  abuses  of t h e  p r e s e n t  law a r e .  
known t o  e x i s t ,  r e v i s e  Colorado ' s  non - subs t an t i ve  code of  c r i m i n a l  law. 
T h i s  c o d i f i c a t i o n  of c r i m i n a l  procedure  should  encompass a r r e s t  and 
b a i l  th rough  venue, i n fo rma t ion  and i nd i c tmen t s ,  and p r o b a t i o n  and 
s en t enc ing  t o  appea l  a n d ' p a r o l e .  The enactment of a new code of sub-
s t a n t i v e  c r i m i n a l  law should  be fo l lowed  by t h e  enactment of a new 
code of c r i m i n a l  procedure .  
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NT A. OFFENSES DIRECTED AGAINST THE PERSO 

AR'IICLE 1. HOMICIDE 

40-141. Murder. ( 1 )  Any person who k i l l s  another  person 

without  lawful  j u s t i f i c a t i o n  and not  under circumstances which reduce 

t h e  k i l l i n g  t o  voluntary  manslaughte 11 comm i t s  I 

. L ai n  t h e  conduct which causes  t h e  d e a t l ~ ~  

( a )  	 He in tends  e i t h e r  t o  k i l l  o r  do g r e a t  bodi ly  harm t o  t h a t  

PC 


(b )  	 H e  engages i n  sucn conduct r e c k l e s s r y  unaer  c i r c u m s ~ a n c e s  

r evea l ing  h i s  extreme i n d i f f e r e n c e  t o  the  va lue  of human 

l i f e ,  even though he has  no i n t e n t  t o  k i l l  o r  do g r e a t  

bodi ly  harm8 o r  

( c )  He 	 i s  a t i n g  (,r committi In accomplice i n  

attempt-.-, ,r c~rmni t t ing ,  o r  -,-n r r ~ g h t  a f t e r  a t tempting 

o r  committing, t h e  crime of a rson ,  rape, robbery, mayhem, ' 

~ r g l aI kidnaping, even though he t i n t e n t  t o  

A11 or - - , r e a t  bodi ly  harm. 

(2 )  I n  o r d e r  f o r  any rsuch k i l l i n  

dea th  must occur  wi th in  a y e a r  and a day a r x e r  t h e  cause of deazn wd8 

i n f l i c t e d ,  i n - t h e  computation of which t h e  whole of t h e  day on which 

t h e  cause of dea th  m f l i c t e d  s h a l l  b e  cons.iderec day. 
,..-A --(3) If t h e  persun charged wi th  murue r  p leads  no t  g u i l t y ,  he 

s h a l l  be t r i e d  t o  a jury ,  which s h a l l  f irst  determine h i s  g u i l t  o r  

innocence by ' i ts  unanimous v e r d i c t  without  determining t h e  penalty.  

If  t h e  ju ry  f i n d s  him g u i l t y  of murder, t h e  same c o u r t  s h a l l  conduct 

a s e p a r a t e  proceedir f o r e  #me ju i c h  dc .ned h i s  

g u i l t .  t o  determine t n e  penal t , .  ..&t h i s  proceeding qnw jury  s h a l l ,  



by a unanimous v e r d i c t ,  f i x  t h e  p e n a l t y  a t  d e a t h ,  o r  a t  imprisonment 

i n  t h e  p e n i t e n t i a r y  f o r  l i f e ,  o r  a t  imprisonment i n  t h e  p e n i t e n t i a r y  

f o r  an  i nde t e rmina t e  term of n o t  l e s s  t h a n  t e n  y e a r s  n o r  more t h a n  

Y.." I dtwenty- f ive  y e a r s ;  orovided.  t h a t  t h e  d e a t h  p e n a l t y  chall n o t  be i m -

posed upon one who, h e  t i nle of t h e  conduct i ng  df ? a t h ,  was 

under  t h e  age  of  e i g h t e e n  y e a r s ,  n o r  upon one who h a s  been conv ic t ed  

upon c i r c u m s t a n t i a l  ev idence  a lone .  I f  t h e  j u r y  i s  unab le  t o  r each  

a  unanimous v e r d i c t  t o  f i x  the l t ~ ,.t h e  cc~ u r ts h a l l  d i s c h a r g e  t h e  
. >j u r y  and impose t h e  s e n t e n c e  or  ~ m p r i s o n m e n ~i n  t h e  - - - ' t e n t i a r y  f o r  

an  i nde t e rmina t e  term of n o t  l e s s  t en yea 2 t h a n  twenty- 

f i v e  yea r s .  . . 

(4 )  If  t h e  person  charged w i t h  murder p l e a d s  g u i l t y  t o  t h e  

charge ,  t h e  c o u r t  s h a l l  impanel a  j u r y  f o r  t h e  s o l e  purpose  of  impos-

ing  one p e n a l t y  among t h e  t h r e e  a l t e r n a t i v e  p e n a l t i e s  se t  f o r t h  i n  

s u b s e c t i o n  ( 3 ) ;  but.  i f  t h e  d i s t r i c t  a t t o r n e y  in forms  t h e  c o u r t  t h a t  

he does  n o t  sleek t h e  d e a t h  p e n a l t y ,  t h e  j u r y  s h a l l ,  by unanimous 

v e r d i c t ,  f i x  t h e  p e n a l t y  a t  imprisonment in +he p e n i t e n t i a r y  f o r  l i f e  

o r  f o r  t h e  i nde t e rmina t e  term of ye r t h  i n  e c t i o n  (3). 

I n  e i t h e r  c a s e ,  i f  t h e  j u r y  i s  unab le  t o  r e a c h  a  unanimous v e r d i c t ,  

t h e  c o u r t  s h a l l  d i s c h a r g e  t h e  j u r y  and impose t h e  s en t ende  of  imprison-

me1 : t h e  i n d e t e r m i n a t e  term of y e a r s  set f o r t h  i n  s u b s e c t i o n  (3).  

5\ - I  In +-he---.proceed ing  t o  de te rmine  *-he p e n a l t y ,  --- --.- -. ev idence  may 

be  rnted by t h t  ? d i s t  r i c t  ia t t o r rrey o r  t h e  (jef end iant a s  t o  any 

m a t t e r  which t h e  c o u r t  deems r e l e v a n t  t o  t h e  impos i t i on  of t h e  p e n a l t y ,  

i nc lud ing  t h e  n a t u r e  and c i r cums tances  of  t h e  cr ime,  t h e  d e f e n d a n t ' s  

cha rac t c  ckgrol r t a l  a . conditi o n ,, and 

any o t h e r  of t h e  a g g r a v a t i n g a n d  m i t i g a t i n g  c i r cums tances  set f o r t h  i n  

subsec t iions  (6)  anc such e v i d e  n c e  wlhich t u r t  dt ?ems t o  

have p r o b a t i v e  v a l u e  may be r e c e i v e d ,  r e g a r d l e s s  of  i t s  a d m i s s a b i l i t y  



under t h e  exc lus iona ry  r u l e s  of evidence,  provided t t  e defendant  

is  accorded a f a i r  o p p o r t u n i t y  t o  r e b u t  hearsay  evidence.  The jury 

s h a l l  n o t  impose t h e  d e a t h  p e n a l t y  u n l e s s  it f i n d s  one of t h e  aggravat-  

i ng  c ; f o r t h  i n  subsec t ion  (6)  and f u r t h e r  f i n d s  t h a t  

t h e r e  a r e  no m i t i g a t i n g  c i rcumstances  s u f f i c i e n t l y  s u b s t a n t i a l  t o  c a l l  

f o r  l en iency .  The d i s t r i c t  a t t o r n e y  and t h e  defendant  s h a l l  be per-  

m i t t e d  t o  p r e s e n t  argument f o r  o r  a g a i n s t  t h e  d e a t h  pena l ty .  

( 6 )  	Aggravat ing c i rcumstances  : 

a )  	 The murder was committe a conv ic t  under sen-

t e n c e  of imprisonment. 

( b )  	 The defendant  was p rev ious ly  convic ted  of ano the r  

murder o r  of  a f e l  i n g  *the  u se  o r  t h r e a t  

, - - - -of v i o l e n c e  t o  t h e  p e r s m n -

c )  A t  t h e  t ime t h e  murder was c  ommitted t h e  defendant  

a l s o  committed a n o t h e r  murder. 

The defendant  knowingly c l e a t e d  a i r e a t  r i s k  of 

? a t h  t o  man* y per! 

( d )  	 . 

( e )  	 l n e  murder was committed whi le  t h e  defendant  was 

a t t empt ing  o r  committing, o r  was an accomplice i n  

a t t empt ing  o r  comr was i n  f l i g h t  a f t e r  

a t t empt ing  o r  committing, ~ r l e  crime of a r son ,  rape ,  

robbery,  mayhem, burgla rry o r  kidnaping.  

( f )  	The murder was committed f o r  t h e  purpoqe of avoid-

i n g  o r  p reven t ing  a  l awfu l  a r r e s t  o r  e f f e c t i n g  an 

escape  from l awfu l  custody.  

I , \  	 '\e murder was committed f o r  ~ e c u n i a r v  aa in .  

~e  murder w p e c i a l l y  he 

rue1, mani fe s t i ng  e x c e p t i o n a l  d e p r a v i t S -  

I 



(7 )  	 Mi t iga t ing  c i rcumstances:  

( a )  	 The defendant  h a s  no s i g n i f i c a n t  h i s t o r y  of p r i o r  

cr imin t i v i t y  

( b )  	 The murder was committed. whi le  t h e  defendant  was 

under t h e  i n f l u e n c e  of extreme mental  o r  emotional  

d i s tu rbance .  

( c )  	 The v i c t i m  was a p a r t i c i p a n t  i n  t h e  de renaan t ' s  

homicidal  conduct onsenl it. 

(d )  	 The murder was committed under c i rcumstances  which 

t h e  defendant  be l i eved  t o  provide a  moral j u s t i f i -  

c a t i o n  o r  e: tio on f o r  hj is con duct. 
( e )  	 The defendant  was an accomplice i n  a  murder com-

mi t t ed  by ano the r  person and h i s  p a r t i c i p a t i o n  i n  

t h e  homicidal  conduct was r e l a t i v e l y  minor, 

( f )  	.The defendant  a c t e d  under d u r e s s  o r  under t h e  

1 )f anc persor1. 
(g )  	 A t  t h e  t ime of t h e  murder, t h e  c a p a c i t y  of t h e  

defendant  t o  a p p r e c i a t e  t h e  wrongfulness of h i s  

c to  corlf orm h i s  cc . t o  t h e  r equ i r e -  

~ e n t sor  law was impaired a s  a  r e s u l t  of mental  

l i s e a s  defect  ntoxic s a t  iorr ,  a l though he was 

no t  c r i m i n a l l y  insane.  

( h )  	 The' youth of t h e  defendant  a t  t h e  time of t h e  crime. 

A major p o r t i o n  of t h e  proposed code c o n t a i n s  s e c t i o n s  which 
a r e  r e s t a t emen t s  of e x i s t i n g  law pu t  i n  modern language,  but t h e r e  are 
s e v e r a l  s e c t i o n s  which r a d i c a l l y  d e p a r t  from t h e  p r e s e n t  law. The 
proposed murder s t a t u t e  i s  one of t h e s e  depa r tu re s .  Following i s  a  
sect ion-by-sect ion a n a l y s i s  of t h e  proposed murder s t a t u t e .  

(1) Murder. The p r e s e n t  s t a t u t e  d e f i n e s  murder a s  t h e  
unlawful k i l l i n g  of a human being wi th  mal ice  a fore thought  ...11 

- 4  -



(40 -2 -1 ,C~s  1963). Mal ice  i s  e i t h e r  e x p r e s s  ma l i ce  ( " .  .. d e l i b e r a t e  
i n t e n t i o n  un l awfu l ly  t o  t a k e  away t h e  l i f e  of  a f e l l o w  c r e a t u r e  which 
i s  mani fes ted  by e x t e r n a l  c i r cums tances  capab l e  o f  proof. .  .I1 (40-2-2, 
CRS 1963)) o r  impl ied  malice ( ' I . .  . when no c o n s i d e r a b l e  p rovoca t ion  
appea r s ,  o r  when c i r cums tances  of  t h e  k i l l i n g  show a n  abandoned and 
mal ignant  hear t . . . "  (40-2-3, CRS 1 9 6 3 ) ) .  

The committee r e j e c t e d  t h e  u se  of  t h e  p h r a s e s  "malice a f o r e -  
thought1'  and "abandoned and mal ignan t  h e a r t  ." Malice  i s  n o t  an ea sy  
word t o  d e f i n e .  Cour t s  have r u l e d  t h a t  ma l i ce  s i g n i f i e s  a  c o n d i t i o n  
of  t h e  mind and h e a r t  a t  t h e  time of t h e  a c t ;  t h e  d e l i b e r a t e  i n t e n t  
un l awfu l ly  t o  k i l l ,  b u t  does  no t  n e c e s s a r i l y  mean i l l - w i l l  toward t h e  
person  k i l l e d  o r  toward any p a r t i c u l a r  pe rson ;  and a g e n e r a l  r e c k l e s s -  
ne s s  of t h e  l i v e s  and s a f e t y  of o t h e r s ,  o r  a  c o n d i t i o n  of t h e  mind 
t h a t  shows a - h e a r t  devoid  of s o c i a l  d u t y  and f a t a l l y  ben t  on misch ie f .  
An "abandoned and mal ignan t  hea r t1 '  h a s  o f t e n  been d e f i n e d  a s  extreme 
i n d i f f e r e n c e  t o  t h e  v a l u e  of  human l i f e .  Not on ly  a r e  t h e s e  ph ra se s  
a r c h a i c ,  b u t  t hey  o f t e n  r e s u l t  i n  confus ion  among lawyers  a s  w e l l  a s  
non-lawyers, p a r t i c u l a r l y  j u r o r s .  The committee d i d  r e t a i n ,  however, 
t h e  d e l i b e r a t e  i n t e n t  and r e c k l e s s n e s s  e lements  of  mal ice .  

The committee h a s  r e d e f i n e d  murder a s  t h e  k i l l i n g  of a  pe rson  
under t h e  fo l l owing  c o n d i t i o n s :  

( 1 )  t h e  k i l l i n g  i s  wi thou t  l a w f u l  j u s t i f i c a t i o n ,  and 

( 2 )  	n o t  under  c i r cums tances  which reduce  t h e  k i l l i n g  t o  
v o l u n t a r y  mans laughte r  i f :  

( a )  t h e  a c t o r  i n t ended  t o  k i l l  	o r  s e r i o u s l y  harm t h e  
v i c t i m  o r  a n o t h e r ;  o r  

( b )  t h e  a c t o r  w i thou t  	i n t e n d i n g  t o  k i l l  o r  s e r i o u s l y  
harm t h e  v i c t i m  o r  a n o t h e r :  

( i )  engages i n  r e c k l e s s  conduct  which r e v e a l s  h i s  
ext reme i n d i f f e r e n c e  t o  human l i f e ,  o r  

( i i )  	i s  a t t e m p t i n g ,  committ ing,  a i d i n g  i n  t h e  a t t e m p t  
o r  commission, o r  f l e e i n g  from t h e  a t t emp t  o r  
commission of a major  f e l o n y  ( a r s o n ,  r ape ,  rob-
be ry ,  mayhem, b u r g l a r y ,  and k idnap ing) .  

E s s e n t i a l l y ,  t h e  t h r e e  t y p e s  o f  homicides con t a ined  i n  t h e  p ro-  
posed murd'er d r a f t  ( i n t e n t i o n a l ,  u n i n t e n t i o n a l  b u t  caused by r e c k l e s s  
conduct  and extreme i n d i f f e r e n c e  t o  human l i f e ,  and v i o l e n t  f e l o n y  -
homicides)  a r e  con t a ined  i n  t h e  p r e s e n t  murder s t a t u t e  a s  f i r s t  deg ree  
murder. A l l  o t h e r  homicides committed w i t h  "mal ice  a f o r e t h o u g h t w  b u t  
no t  denominated a s  f i r s t  deg ree  murder a r e  d e f i n e d  a s  second deg ree  
murder i n  t h e  p r e s e n t  s t a t u t e .  The' committee f e l t  i t  was unwise t o  
d e f i n e  what murders should  be s u b j e c t  t o  punishment of d e a t h  and what 
murders should  no t .  ( p r e s e n t l y ,  d e a t h  can be  handed down o n l y  i f  t h e  
j u r y  d e c i d e s  a t  t h e  same t ime  t h e  de fendan t  1) i s  g u i l t y ,  and 2 )  g u i l t y  
of f i r s t  deg ree  murder . )  A s  a consequence,  every  pe r son ,  i f  found 
g u i l t y  of murder under  t h e  proposed s t a t u t e ,  can be sen tenced  t o  dea th  
provided : 



( 1 )  t h e  defendant  was 	18 y e a r s  o l d  o r  o l d e r  a t  t h e  t ime he 
i n f l i c t e d  t h e  cause  of d e a t h  ( p r e s e n t  d e a t h  p e n a l t y  cannot  
be imposed i f  t h e  defendant  was 17  y e a r s  of age o r  younger 
a t  t h e  t ime of h i s  conv ic t ion  r a t h e r  than  a t  t h e  time of 
t h e  o f f e n s e ) ,  and 

( 2 )  	t h e  defendant  was no t  convic ted  s o l e l y  upon c i r c u m s t a n t i a l  
evidence,  and 

( 3 )  a t  l e a s t  	one agg rava t ing  c i rcumstance ,  n o t  o f f s e t  by m i t i -
g a t i n g  c i rcumstances ,  was p re sen t .  

( l ) ( a )  Purposely  o r  I n t e n t i o n a l l y .  A homicide r e s u l t i n g  from 
an i n t e n t i o n  t o  k i l l  o r  s e r i o u s l y  harm a n o t h e r  (whether  t h e  v i c t i m  was 
t h e  in tended v i c t i m  o r  an innocent  bys t ande r )  c l e a r l y  i s  murder. 
Obviously, such a  homicide must have occur red  wi thout  s u b s t a n t i a l  
provocat ion,  excuse,  o r  j u s t i f i c a t i o n .  Such a  homicide under t h e  
p re sen t  law i s  an a c t  of f i r s t  degree  murder -- " A l l  murder which s h a l l  
be p e r p e t r a t e d  by means of poison o r  l y i n g  i n  w a i t ,  t o r t u r e ,  o r  any 
kind of w i l l f u l ,  d e l i b e r a t e  and premedi ta ted k i l l i n g  ... o r  pe rpe t r a -  
t e d  des ign ,  un lawful ly  and ma l i c~ ious ly ,  t o  e f f e c t  t h e  dea th  of any 
human being o t h e r  t han  him who i s  k i l l e d . . .  s h a l l  be deemed murder of 
t h e  f i r s t  degree  . . ." (40-2-3, CRS 1963).  

( l ) ( b )  Recklessness .  A homicide r e s u l t i n g  from extreme i n d i f -  
f e r ence  t o  human l i f e ,  coupled with  r e c k l e s s  conduct ,  i s  a l s o  de f ined  
a s  murder. P re sen t  law, i n  d i f f e r e n t  language,  d e f i n e s  t h i s  t ype  of 
homicide a l s o  a s  f i r s t  degree  murder -- " A l l  murder which s h a l l  be ... 
p e r p e t r a t e d  by any a c t  g r e a t l y  dangerous t o  t h e  l i v e s  of o t h e r s  and 
i n d i c a t i n g  a  depraved mind, r e g a r d l e s s  of human l i f e ,  s h a l l  be deemed 
murder of t h e  f i r s t  degree  ..." (40-2-3, CRS 1963) .  - Examples of 
t h i s  type  of murder i nc lude  s h o o t i n g ' i n t o  an occupied automobile o r  
t r a i n ,  and gu id ing  a  speedboat  through an a r e a  e x p r e s s l y  r e se rved  f o r  
swimmers. Although chance i s  a g a i n s t  t h e  s p e c i f i c  a c t  caus ing  dea th ,  
extreme i n d i f f e r e n c e  t o  t h e  va lue  of human l i f e  i s  e x h i b i t e d .  I f  
r eck le s snes s  e x i s t s  bu t  i s  n o t  cons idered  extreme, t h e  homicide i s  
invo lun ta ry  manslaughter .  

( l ) ( c )  Felony-Homicide. Felony-murder i s  cons idered  f i r s t  
degree murder under p r e s e n t  law -- " A l l  muraer which s h a l l  be .. . 
committed i n  t h e  p e r p e t r a t i o n  o r  a t t empt  t o  p e r p e t r a t e  any a r son ,  
rape ,  robbery,  mayhem o r  bu rg l a ry  ... s h a l l  be deemed murder of t h e  
f i r s t  degree  ..." (40-2-3; CRS 1963) -- and i s  a l s o  de f ined  a s  
murder i n  t h e  proposed s t a t u t e .  Felony-homicide w i l l  on ly  c o n s t i t u t e  
murder if it i s  committed purposely  o r  knowingly, o r  r e c k l e s s l y  where 
t h e  r eck le s snes s  demonstra tes  extreme i n d i f f e r e n c e  t o  t h e  va lue  of 
human l i f e .  However, r e c k l e s s n e s s  i s  presumed i f  t h e  a c t o r  i s  
a t tempt ing ,  committing, a i d i n g  t h e  a t tempt  o r  commission, o r  f l e e i n g  
from t h e  commission of a r son ,  r ape ,  robbery,  mayhem, bu rg l a ry ,  and 
kidnaping (kidnaping i s  no t  inc luded  i n  t h e  p re sen t  law; i t s  i n c l u s i o n  
i n  t h e  proposed law i s  based on t h e  s i m i l a r  t h r e a t  of harm p r e s e n t  i n  
t h e  o t h e r  s p e c i f i c  and v i o l e n t  o f f e n s e s ) .  I f  extreme r e c k l e s s n e s s  
cannot be proven, t h e  homicide c o n s t i t u t e s  i nvo lun ta ry  manslaughter .  

(2) A Year and a  Day. I n  o r d e r  f o r  a  k i l l i n g  t o  c o n s t i t u t e  
e i t h e r  murder o r  manslaughter  under t h e  p r e s e n t  law, it i s  e s s e n t i a l  
t h e  v i c t i m  d i e  w i th in  one y e a r  and one day a f t e r  t h e  cause  of dea th  



was i n f l i c t e d .  In computing t h i s  pe r iod  of time, t h e  cause  of dea th  
i s  considered t o  be i n f l i c t e d  on t h e  f i r s t  day (40-2-9, CRS 1963). 
With t h e  excep t ion  of changes i n  language,  t h i s  proposed s e c t i o n  
c o n t a i n s  t h e  same l i m i t a t i o n .  However, t h i s  l i m i t a t i o n  i s  no t  a v a i l -  
a b l e  under t h e  proposed s e c t i o n s  a s  a  b a r  t o  p rosecu t ion  f o r  man- 
s l a u g h t e r .  During t h e  days of Eng l i sh  common law, t h e  t ime when t h i s  
b a r  t o  p rosecu t ion  developed,  it was d i f f i c u l t  f o r  medical  e x p e r t s  t o  
know f o r  c e r t a i n  t h e  e x a c t  cause  of a p e r s o n ' s  d e a t h  beyond t h e  ex- 
p i r a t i o n  of a year .  Medical s c i e n c e  h a s  improved s i n c e  common law 
days,  and now t h e  cause  of a d e a t h  which occur red  20 o r  30 y e a r s  p r i o r  
t o  d e a t h  can be d e t e c t e d .  I n h a l a t i o n  of mustard and o t h e r  World War I 
gases ,  f o r  example, a r e  being l i s t e d  a s  t h e  cause  of dea th  today of 
many ve t e rans .  

However, t h e  committee d i d  n o t  b e l i e v e  it t o  be wise  t o  re -  
move t h i s  l i m i t a t i o n .  A s  an  i n t ended  murder v i c t i m  con t inues  t o  l i v e  
beyond t h e  moment of harm i n f l i c t e d ,  t h e  chances of h i s  even tua l  d e a t h  
being caused by e r roneous  o r  u n s k i l l f u l  medical  t r e a t m e n t ,  i n  a d d i t i o n  
t o  t h e  i n f l i c t e d  harm, a r e  i nc reased .  Also,  g r o s s  n e g l e c t  o r  improper 
t r ea tmen t  by t h e  v i c t i m ,  such a s  n o t  submi t t i ng  t o  a  necessary  opera- 
t i o n  o r  adopt ing  a new and neces sa ry  d i e t ,  c l i m a t e  o r  occupa t ion ,  can 
c o n t r i b u t e  t o  h i s  dea th .  With t h e  passage of t ime ,  in-tervening 
f a c t o r s  can and sometimes do a f f e c t  t h e  v i c t i m ' s  l ongev i ty .  

( 3 )  B i f u r c a t e  T r i a l .  Normally, a c o u r t  b e f o r e  whom a  defend-
a n t  has  been convic ted  of a n o n - c a p i t a l  o f f e n s e  f e l o n y  w i l l  i n v e s t i -
g a t e  t h e  d e f e n d a n t ' s  background, i nc lud ing  h i s  p r i o r  c r i m i n a l  r eco rd ,  
i f  any, h i s  c h a r a c t e r ,  and h i s  mental  and p h y s i c a l  cond i t i on .  T h i s  
i n v e s t i g a t i o n  i s  made t o  inform thoroughly t h e  c o u r t  concerning t h e  
defendant ,  and i s  h e l p f u l  i n  de te rmin ing  t h e  d e f e n d a n t ' s  sen tence .  
Much of t h i s  i n fo rma t ion  cannot  be submit ted du r ing  t h e  t r i a l ,  how-
e v e r ,  a s  it would be cons idered  i r r e l e v a n t ,  i f  n o t  p r e j u d i c i a l ,  i n  t h e  
de t e rmina t ion  of g u i l t  o r  innocence.  

Under t h e  p r e s e n t  law, t h e  v e r d i c t  of g u i l t  o r  innocence,  and, 
i f  t h e  v e r d i c t  of g u i l t y  and g u i l t y  of f i r s t  degree  murder, t h e  
punishment of a defendant  i s  determined by a j u r y  w i thou t  t h e  a s s i s t -  
ance of a p re -sen tence  i n q u i r y .  The committee, t o  inform f u l l y  t h e  
j u r y  i n  c a p i t a l  c a s e s ,  recommends t h a t  a procedure  analogous t o  t h a t  
of non -cap i t a l  c a s e s  should be i nc luded  i n  t h e  murder s t a t u t e .  The 
committee recommends t h a t  d u r i n g  t h e  t r i a l  a l l  ev idence  which does  
no t  have a  b e a r i n  on t h e  i s s u e  of  g u i l t  o r  innocence be excluded 
( p r e s e n t  p r a c t i c e  3. However, upon t h e  completion of t h e  p r e s e n t a t i o n  
of evidence,  t h e  j u r y  w i l l  r e t i r e  t o  d e l i b e r a t e  s o l e l y  upon a  v e r d i c t  
of g u i l t  o r  innocence.  Upon t h e  j u r y ' s  v e r d i c t  of g u i l t y  ( a  v e r d i c t  
of n o t  g u i l t y  n a t u r a l l y  would t e r m i n a t e  t h e  p roceed ings ) ,  a s p e c i a l  
and s e p a r a t e  t r i a l  o r  hear ing  would be commenced. During t h i s  
proceeding both de fense  and p r o s e c u t i o n  w i l l  p r e s e n t  any agg rava t ing  
o r  m i t i g a t i n g  evidence which t h e  c o u r t  would deem r e l e v a n t  t o  t h e  
impos i t ion  of t h e  p e n a l t y ,  i n c l u d i n g  t h e  n a t u r e  and c i rcumstances  of 
t h e  crime,  t h e  d e f e n d a n t ' s  c h a r a c t e r ,  background, h i s t o r y ,  and mental  
and p h y s i c a l  cond i t i on .  

The same c o u r t  and j u r y  a r e  r e t a i n e d  f o r  t h i s  second proceed- 
ing  s o  t h a t  ev idence  r e l a t i n g  t o  t h e  crime w i l l  n o t  have t o  be r e -
pea t ed .  



Because of  t h e  s e v e r i t y  o f  t h e  maximum p e n a l t y  a l lowed  f o r  
murder ( t h e  same r e a s o n  f o r  t h e  s p e c i a l  p r o c e e d i n g ) ,  t h e  j u r y  must 
unanimously f i x  t h e  p e n a l t y .  I f  t h e  s e n t e n c e  of  d e a t h  o r  l i f e  o r  t h e  
i n d e t e r m i n a t e  term of y e a r s  c a n n o t  be  a g r e e d  upon unanimously,  t h e  
j u r y  i s  d i s m i s s e d ,  and t h e  c o u r t  t h e n  must s e n t e n c e  t h e  d e f e n d a n t ,  
p r e s c r i b i n g  t h e  l o w e s t  p o s s i b l e  p e n a l t y .  (unan imi ty  i s  p r e s e n t l y  
r e q u i r e d  by t h e  r u l e s  of c r i m i n a l  p r o c e d u r e . )  

S i m i l a r  t o  t h e  d e a t h  p e n a l t y  l i m i t a t i o n  c o n t a i n e d  i n  t h e  
p r e s e n t  law, t h e  j u r y , u n d e r  t h e  proposed law, may n o t  set  t h e  p e n a l t y  
a t  d e a t h  f o r  a  d e f e n d a n t  found g u i l t y  s o l e l y  upon c i r c u m s t a n t i a l  
ev idence .  The p r e s e n t  law a l s o  p r o h i b i t s  t h e  i m p o s i t i o n  of t h e  d e a t h  
p e n a l t y  when t h e  pe r son  c o n v i c t e d  i s  1 7  y e a r s  o l d  o r  younger a t  t h e  
t ime of  c o n v i c t i o n .  T h i s  p r o h i b i t i o n  i s  i n c l u d e d  a l t h o u g h  t h e  a g e  
has  been changed from 1 7  a t  t h e  t i m e  of c o n v i c t i o n  t o  1 7  a t  t h e  t i m e  
of harm i n f l i c t e d .  The f o r m e r  t i m e  seems i r r e l e v a n t .  

( 4 )  A b b r e v i a t e d  Proceed ing .  Upon t h e  e n t r y  of  a  p l e a  of  
g u i l t y ,  s u b j e c t  t o  t h e  p r o v i s i o n s  of  t h e  p r e s e n t  s t a t u t e ,  t h e  c o u r t  
must impanel  a  j u r y  t o  d e c i d e  whe the r  t h e  k i l l i n g  was murder of  t h e  
f i r s t  and second d e g r e e  and,  i f  f i r s t  d e g r e e ,  whe the r  o r  n o t  t h e  
d e a t h  p e n a l t y  shou ld  be chosen a s  t h e  p e n a l t y .  

Under t h e  proposed s e c t i o n ,  a g u i l t y  p l e a  a l s o  may be  e n t e r e d ,  
and,  i f  s o ,  a j u r y  must be impaneled t o  d e t e r m i n e  t h e  p e n a l t y  --
d e a t h ,  l i f e  imprisonment,  o r  a  t e r m  of t e n  t o  25 y e a r s .  

It was t h e  consensus  of  t h e  committee and i t s  a d v i s o r s  t h a t  a 
d i s t r i c t  a t t o r n e y  knows, immedia te ly  p r i o r  t o  t h e  t r i a l ,  whe the r  o r  
n o t  he i s  p r o s e c u t i n g  a c a p i t a l  murder  c a s e .  T h i s  knowledge may be  
based on t h e  d e f e n d a n t ' s  a g e ,  t y p e  of  e v i d e n c e ,  o r  on o t h e r  f a c t s .  
Thus, t h e  committee f e l t  t h a t  i f  a d i s t r i c t  a t t o r n e y  were a b l e  t o  
inform t h e  c o u r t  t h a t  h e  does  n o t  seek  t h e  maximum p e n a l t y  upon t h e  
e n t r y  of  a  p l e a  of  g u i l t y ,  a j u r y  c o u l d  d e c i d e  t h e  p e n a l t y  somewhat 
q u i c k e r ,  e.g. ,by having t o  d e b a t e  o n l y  t w o - t h i r d s  of  t h e  p o s s i b l e  
p e n a l t i e s .  I n  a d d i t i o n ,  it i s  c o n c e i v a b l e  a  j u r y  c o u l d  be impaneled 
q u i c k e r ,  t h e  d i s t r i c t  a t t o r n e y  n o t  hav ing  t o  examine p r o s p e c t i v e  
j u r o r s  on t h e i r  a t t i t u d e s  toward c a p i t a l  punishment .  Most i m p o r t a n t ,  
however, i s  t h e  b e l i e f  t h a t  i f  t h e  d e f e n s e  i s  aware of  t h e  d i s t r i c t  
a t t o r n e y ' s  l a c k  of a d e s i r e  t o  seek  t h e  d e a t h  p e n a l t y ,  it i s  e x p e c t e d  
many " n o t  g u i l t y "  p l e a s  t h a t  a r e  e n t e r e d  o n l y  because  of  t h e  d e a t h  
p e n a l t y  w i l l  be  withdrawn and " g u i l t y "  p l e a s  e n t e r e d  i n s t e a d .  The n e t  
e f f e c t  of amended p l e a s  would be t o  r educe  t h e  c o u r t ' s  t i m e ,  o n l y  t h e  
second p a r t  of t h e  t r i a l  ( s e n t e n c i n g )  be ing  n e c e s s a r y .  

(5)  Aqqrava t ion  and M i t i q a t i o n .  T h i s  proposed s e c t i o n ,  n o t  
comparable t o  a n y t h i n g  c o n t a i n e d  i n  t h e  p r e s e n t  law. l i s t s  a g g r a v a t i n g  
and m i t i g a t i n g  c i r c u m s t a n c e s  t h a t  might  be p r e s e n t  a t  t h e  t i m e  of  t h e  
murder. During t h e  second p a r t  o f  t h e  two-par t  t r i a l ,  e i t h e r  t h e  
d e f e n s e  o r  t h e  p r o s e c u t i o n  may p r e s e n t  any e v i d e n c e ,  i n c l u d i n g  b u t  n o t  
l i m i t e d  t o  t h o s e  items p r e s e n t e d  i n  t h i s  s e c t i o n ,  p rov ided  t h e  c o u r t  
b e l i e v e s  t h e  e v i d e n c e  r e l e v a n t  t o  t h e  i m p o s i t i o n  of t h e  p e n a l t i e s ,  
r e g a r d l e s s  of  t h e  a d m i s s a b i l i t y  of  t h e  e v i d e n c e  u n d e r  t h e  e x c l u s i o n a r y  
r u l e s  of ev idence .  The c o u r t  must g i v e  t h e  d e f e n d a n t  a n  o p p o r t u n i t y  

t o  r e b u t  any h e a r s a y  ev idence .  




A t  l e a s t  one agg rava t ing  c i rcumstance must be Rr e s e n t  a t  t h e  
time of t h e  murder i n  o r d e r  f o r  t h e  j u r y  t o  c o n s i d e r  t e dea th  pena l ty .  
However, t h e  presence  of a t  l e a s t  one m i t i g a t i n g  c i rcumstance may 
nega te  any number of agg rava t ing  c i rcumstances .  

40-1-2. Voluntary manslauqhter .  ( 1 )  Any person who, w i t h  

i n t e n t  t o  k i l l  o r  do g r e a t  bod i ly  harm, k i l l s  a n o t h e r  wi thout  l awfu l  

j u s t i f i c a t i o n  commits v o l u n t a r y  manslaughter  i f ,  whi le  engaged i n  t h e  

conduct which causes  t h e  dea th :  
. 

( a )  	 He i s  a c t i n g  under  a sudden and i n t e n s e  pas s ion  r e s u l t i n g  

from provoca t ion  by t h e  person k i l l e d ,  o r  by ano the r  whom 

t h e  o f f e n d e r  endeavors  t o  k i l l  b u t  he  n e g l i g e n t l y  o r  acc i -  

d e n t a l l y  causes  t h e  d e a t h  of t h e  person k i l l e d ,  which 

provoca t ion  i s  s u f f i c i e n t  t o  e x c i t e  an i n t e n s e  pas s ion  i n  

a r ea sonab le  person;  however, i f  t h e r e  should appear  t o  

have been an i n t e r v a l  between t h e  provoca t ion  g iven  and 

t h e  k i l l i n g ,  s u f f i c i e n t  f o r  t h e  v o i c e  of reason  t o  be  

heard ,  t h e  k i l l i n g  s h a l l  be punished a s  murder; o r  

( b )  	 He i s  a c t i n g  i n  t h e  e x e r c i s e  of h i s  p r i v i l e g e  of s e l f -

d e f e n s e  o r  de fense  of o t h e r s  o r  d e f e n s e  of dwel l ing  o r  

h i s  p r i v i l e g e  t o  p reven t  o r  t e r m i n a t e  t h e  commission of 

a f e l o n y ,  i n  t h e  b e l i e f  t h a t  t h e  c i rcumstances  a r e  such 

t h a t ,  i f  t h e y  i n  f a c t  e x i s t e d ,  would j u s t i f y  t h e  k i l l i n g ,  

b u t  h i s  b e l i e f  i s  unreasonable .  

( 2 )  Whoever commits v o l u n t a r y  manslaughter  i s  g u i l t y  of a 

c l a s s  f e lony .  

Comment 

T h i s .  s e c t i o n  r e p l a c e s  s e v e r a l  s e c t i o n s  i n  t h e  p r e s e n t  code 
which d e f i n e  t h e  o f f e n s e  of v o l u n t a r y  homicide, a n  o f f e n s e  n o t  con-
s i d e r e d  q u i t e  a s  s e r i o u s  a s  murder i n  t h a t  t h e  k i l l i n g  must occu r  
a lmost  immediately a f t e r  t h e  i n t e n t i o n  t o  k i l l  was formed. It i s  a 
lesser grade  of homicide t h a n  murder. 

P r e s e n t  Colorado law (40-2-4, CRS 1963) d e f i n e s  v o l u n t a r y  
manslaughter  a s  t h e  k i l l i n g  of a n o t h e r  wi thout  l a w f u l  j u s t i f i c a t i o n ,  and: 
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( 1 )  wi thout  mal ice ,  e x p r e s s  o r  impl ied ,  

( 2 )  	which r e s u l t s  from a  sudden h e a t  of pas s ion  caused by 
provoca t ion  t h a t  i s  a p p a r e n t l y  s u f f i c i e n t  t o  make t h e  pas- 
s i o n  i r r e s i s t i b l e .  

Th i s  provocat ion,  i n  t u r n ,  can be caused e i t h e r  by: 

( 1 )  a s e r i o u s  and h igh ly  provoking i n j u r y  i n f l i c t e d  upon t h e  
a c t o r ,  s u f f i c i e n t  t o  e x c i t e  an i r r e s i s t i b l e  pas s ion  i n  a  . ,  
reasonable  person,  o r  

(2)  	an a t t empt  by t h e  v i c t i m  t o  commit a  s e r i o u s  pe r sona l  
i n j u r y  on t h e  a c t o r .  

The k i l l i n g  must be t h e  r e s u l t  of t h a t  sudden, v i o l e n t  impulse of 
i r r e s i s t i b l e  pass ion ;  i f  an i n t e r v a l  of t ime occu r s  between t h e  pro- 
voking a c t  and t h e  k i l l i n g ,  s u f f i c i e n t  f o r  t h e  a c t o r  t o  c o l l e c t  h i s  
w i t s  and r e f l e c t  upon t h e  s e r i o u s n e s s  of caus ing  a n o t h e r ' s  dea th ,  t h e  
homicide c o n s t i t u t e s  murder and no t  v o l u n t a r y  manslaughter .  

T h i s  s e c t i o n  e s s e n t i a l l y  r e s t a t e s  t h e  p r e s e n t  law, a l though  
provocat ion caused by t h e  v i c t i m ' s  c r i m i n a l  a t t empt  h a s  been expanded. 

Both t h e  p r e s e n t  and t h e  proposed s e c t i o n s  r e q u i r e  t h e  k i l l i n g  
t o  r e s u l t  from provoca t ion  which, i n  t u r n ,  must be caused e i t h e r  by 
t h e  i n f l i c t i o n  o r  a t t empt  t o  i n f l i c t  s e r i o u s  i n j u r y  upon t h e  a c t o r .  

Completed Act 

Cause of provocat ion.  P r e s e n t  Colorado law s t a t e s  t h a t  t h e  
a c t  o r  conduct caus ing  provoca t ion  must be a s e r i o u s  and h igh ly  pro- 
voking i n j u r y  upon t h e  a c t o r .  The proposed s t a t u t e  r e q u i r e s  on ly  
provocation,^ and it may be caused e i t h e r  by t h e  v i c t i m  o r ,  i n  t h e  

ca se  of a  d e a t h  of an innocent  bys tander ,  t h e  in tended  v i c t im .  By
not  r e q u i r i n g  an a c t u a l  and s e r i o u s  i n j u r y ,  t h e  proposed s e c t i o n  
avoids  a r b i t r a r i l y  l i m i t i n g  t h e  n a t u r e  of t h e  c i rcumstances  which 
provoke t h e  a c t .  Used i n  t h i s  c o n t e x t ,  t h e  term uprovoca t ionu  in -  
c ludes  any a c t  which menta l ly  o r  emot iona l ly  d i s t u r b s  t h e  a c t o r .  

Deqree of provocat ion.  Both p r e s e n t  and proposed law r e q u i r e  
t h a t  t h e  provocat ion must be s u f f i c i e n t  t o  e x c i t e  pas s ion  i n  a  reason-
a b l e  person.  The p r e s e n t  law r e q u i r e s  t h e  pas s ion  t o  be l l i r r e s i s t i b l e l i  
whi le  t h a t  proposed he re  r e q u i r e s  " in tense1 '  pass ion .  E i t h e r  word may 
i n d i c a t e  "extreme emotional  d is turbance. I1  

Resu l t  of provocat ion.  Both p r e s e n t  and proposed laws r e q u i r e  
t h a t  t h e  k i l l i n g  occur  a s  a  r e s u l t  of t h e  extreme emotional  d i s t u r b -  
ance. Th i s  proposed s e c t i o n  r e q u i r e s  t h e  k i l l i n g  t o  r e s u l t  from t h e  
a c t o r  a c t i n g  under a  "sudden and i n t e n s e  pass ion,11 whi le  t h e  p r e s e n t  
s t a t u t e  r e q u i r e s  a  "sudden v i o l e n t  impulse of i r r e s i s t i b l e  pass ion."  

The pas s ion  must be sudden i n  o r d e r  f o r  t h e  homicide t o  con- 

s t i t u t e  vo lun ta ry  manslaughter  r a t h e r  t han  murder. The i n t e n t  t o  k i l l  

must be formulated qu ick ly  a f t e r  t h e  provoca t ion ,  and t h e  homicide 

committed immediately t h e r e a f t e r .  P re sen t  law s t a t e s  t h a t  i f  t h e  




l e n g t h  of time between t h e  provoca t ion  and t h e  k i l l i n g  i s  s u f f i c i e n t  
" f o r  t h e  v o i c e  of reason and humanity t o  be heard ,"  t h e  homicide i s  
an a c t  of revenge and c o n s t i t u t e s  murder. According t o  c a s e  law, t h e  
t ime i n t e r v a l  must be of s u f f i c i e n t  l e n g t h  so  t h a t  one thought  could 
f o l l o w  another .  (22 Colo. 53). T h i s  "cool ing  o f f "  p rov i s ion  has  
been included i n  t h i s  s e c t i o n  i n  e s s e n t i a l l y  t h e  same language. 

Attempted Act 

P r e s e n t  law s t a t e s  t h a t  i f  t h e  v i c t i m ,  wh i l e  a t t empt ing  t o  
commit a s e r i o u s  and pe r sona l  i n j u r y  upon t h e  a c t o r  i s  k i l l e d ,  t h e  
homicide c o n s t i t u t e s  vo lun ta ry  manslaughter  i f ,  s u b j e c t  t o  t h e  defense  
conta ined  i n  40-2-15, CRS 1963, t h e  homicide was no t  a b s o l u t e l y  neces-
sa ry .  (Sec t ion  40-2-15 r eads  i n  p a r t ,  " I f  a  person k i l l s  ano the r  i n  
s e l f -de fense  it must appear  t h a t  t h e  danger  was s o  u rgen t  and p r e s s i n g  
t h a t  i n  o r d e r  t o  save  h i s  own l i f e  o r  t o  p revent  h i s  r e c e i v i n g  
bodi ly  harm t h e  k i l l i n g  of t h e  o t h e r  was a b s o l u t e l y  necessary .  tt 3'";;
be an a b s o l u t e l y  necessary  homicide,  t h e  a c t o r  must have t r i e d  t o  
p reven t ,  e i t h e r  by r e t r e a t i n g  o r  by some o t h e r  method, any f u r t h e r  
combat wi th  t h e  v i c t i m  p r i o r  t o  h i s  d e a t h ,  Colorado c o u r t s  have r u l e d  
t h a t  apparen t  n e c e s s i t y ,  i f  w e l l  grounded and of such a  c h a r a c t e r  a s  
t o  appea l  t o  a  reasonable  person,  i s  s u f f i c i e n t  t o  r e q u i r e  a c t i o n  and 
j u s t i f y  t h e  a p p l i c a t i o n  of t h e  d o c t r i n e  of s e l f  defense  t o  t h e  same 
e x t e n t  a s  a c t u a l  o r  r e a l  n e c e s s i t y .  (47 Colo. 352) .  When a  person
has  reasonable  grounds t o  b e l i e v e ,  and does  b e l i e v e ,  t h a t  danger of 
dea th  o r  g r e a t . b o d i l y  harm i s  imminent, he may k i l l  i n  o r d e r  t o  de- 
fend h imse l f ,  a l t hough  it may t u r n  o u t  t h a t  t h e  b e l i e f  was f a l s e ,  and 
he was mistaken a s  t o  t h e  e x t e n t  of t h e  r e a l  o r  a c t u a l  danger.  

T h i s  s e c t i o n  i s  e s s e n t i a l l y  a  r e s t a t emen t  of t h e  p r e s e n t  
s t a t u t o r y  defense ,  a s  r e f i n e d  by c o u r t  i n t e r p r e t a t i o n .  I f  9 person 
k i l l s  t o  p revent  h i s  own d e a t h  o r  s e r i o u s  bod i ly  harm, t h e  homicide 
c o n s t i t u t e s  vo lun ta ry  manslaughter  on ly  i f  he b e l i e v e s  "unreasonabl  
t h a t  t h e  "c i rcumstances  a r e  such t h a t ,  i f  t hey  i n  f a c t  e x i s t e d ,  wou1d 
j u s t i f y  t h e  k i l l i n g  ...It Homicides caused by unreasonable  b e l i e f s  
must be approached a s  cr imes of  r e c k l e s s n e s s  o r  neg l igence  bu t  cannot  
be cons idered  a s  s e r i o u s  a s  i n t e n t i o n a l  o r  pu rpose fu l  homicides. 

T h i s  s e c t i o n  a l s o  i n c l u d e s  homicides caused by t h e  unreason- 
a b l e  b e l i e f  of t h e  a c t o r  t h a t  he h a s  no a l t e r n a t i v e  t o  t h e  defense  of 
ano the r  o r  h i s  home and t o  t h e  p reven t ion  o r  t e rmina t ion  of t h e  com-
miss ion of any f e l o n y  o f f e n s e ,  which a r e  p r e s e n t  j u s t i f i c a t i o n s .  

40-1-3. Invo lun ta ry  manslauqhter .  Any person who k i l l s  

ano the r  wi thout  i n t e n t  t o  do s o  and wi thout  l awfu l  j u s t i f i c a t i o n  com-

m i t s  i nvo lun ta ry  manslaughter  i f  h i s  conduct ,  whether l awfu l  o r  un- 

l awfu l ,  which causes  t h e  d e a t h  c r e a t e s  an unreasonable  r i s k  of dea th  

o r  g r e a t  bod i ly  harm t o  some person,  and he engages i n  t h a t  conduct 

r e c k l e s s l y  bu t  n o t  under  c i rcumstances  r e v e a l i n g  h i s  e x t r e m e ' i n d i f -  



f e r ence  t o  t h e  va lue  of human l i f e .  Whoever commits i nvo lun ta ry  

manslaughter  i s  g u i l t y  of a c l a s s  f e l o n y. 
Comment 

T h i s  s e c t i o n  i s  s i m i l a r  t o  t h e  p r e s e n t  law wi th  t h e  except ion  
of t h e  d e f i n i t i o n  of t h e  conduct  of t h e  a c t o r ;  bo th  p r e s e n t  and pro- 
posed s e c t i o n s  r e q u i r e  t h e  homicide t o  be committed wi thout  l awfu l  
j u s t i f i c a t i o n  and wi thou t  t h e  i n t e n t  t o  commit t h e  homicide. 

P r e s e n t  Colorado law r e q u i r e s  t h e  conduct t o  be e i t h e r  an 
unlawful a c t  o r  a  l awfu l  a c t  wi thout  "due c a u t i o n  o r  c i r c u m s p e ~ t i o n . ~  
(40-2-4, CRS 1963). The proposed s e c t i o n  d i f f e r s  i n  t h a t  t h e  conduct  
which causes  t h e  dea th :  

( 1 )  must be engaged i n  r e c k l e s s l y  b u t  no t  under  c i rcumstances  
r e v e a l i n g  extreme i n d i f f e r e n c e  t o  t h e  va lue  of human l i f e  
( an  element of murder) ,  

( 2 )  can be e i t h e r  l awfu l  o r  unlawful ,  and 

(3) must c r e a t e  an unreasonable  r i s k  of d e a t h  o r  g r e a t  bodi ly  
harm t o  another .  

A s  exp la ined  e lsewhere ,  a homicide i s  cons idered  murder under  
t h e  proposed murder s e c t i o n  i f  t h e  homicide i s  t h e  i n t e n t i o n  of t h e  
a c t o r  o r ,  wi thout  i n t end ing  t o  k i l l ,  t h e  a c t o r  engages i n  r e c k l e s s  
conduct which r e v e a l s  o r  i s  presumed t o  r e v e a l  h i s  extreme i n d i f f e r e n c e  
t o  t h e  va lue  of  human l i f e .  The proposed murder s e c t i o n  exc ludes  a l l  
o t h e r  t y p e s  of felony-homicides ( o t h e r  t han  t h o s e  which, when committed, 
r e v e a l  extreme i n d i f f e r e n c e )  which c o n s t i t u t e  second degree  murder 
under p re sen t  law. These homicides now c o n s t i t u t e  v o l u n t a r y  mans- 
l augh te r .  

It fo l lows  t h a t  a homicide committed wi thout  t h e  i n t e n t i o n  t o  
k i l l  and without  extreme r e c k l e s s n e s s  should be t r e a t e d  a s  a  crime 
o t h e r  t han  murder. Coverage proposed h e r e  i n c l u d e s  conduct  t h a t  i s  
p r e s e n t l y  an element of vo lun ta ry  manslaughter;  

( 1 )  l e g e l  and r e c k l e s s  conduct  t h a t  causes  a  homicide; and 

(2)  	misdemeanor-homicides; 

and conduct t h a t  i s  p r e s e n t l y  an element of second degree  murder: 

( 1 )  felony-homicides,  	 o t h e r  t han  those  homicides which r e v e a l  
o r  presume t o  r e v e a l  extreme i n d i f f e r e n c e .  

There is ,  however, no presumption of r e c k l e s s n e s s  i n  t h i s  
a e c t i o n  i f  t h e  conduct which causes  d e a t h  i s  i l l e g a l ;  t h e  ques t ion  
of whether t h e  a c t o r ' s  conduct  demons t ra tes  a  8tconscious  d i s r e g a r d w  
f o r  t h e  s a f e t y  of ano the r  w i l l  have t o  be  dec ided  by t h e  t r i e r  of 
f a c t s  i n  t h e  l i g h t  of t h e  p a r t i c u l a r  c i rcumstances  of t h e  homicide. 



40-1-4. N e ~ l i q e n t  homicide. Any person who k i l l s  ano the r  

wi thout  i n t e n t  t o  do so and wi thout  l awfu l  j u s t i f i c a t i o n  commit8 

n e g l i g e n t  homicide i f  h i s  conduct ,  whether l awfu l  o r  unlawful ,  which 

causes  t h e  dea th  c r e a t e s  an unrearonable  r i s k  of d e a t h  o r  g r e a t  

bod i ly  harm t o  some person,  and he engages i n  t h a t  conduct  neg l igen t ly .  

Whoever commits n e g l i g e n t  homicide i s  g u i l t y  of a c l a s s  mis-

demeanor. 

Comment 

T h i s  s e c t i o n  d e a l s  w i th  homicides caused by n e g l i g e n t  conduct. 
Under p r e s e n t  Colorado law, a homicidq caused by neg l igence  and oc- 
c u r r i n g  under c e r t a i n  c o n d i t i o n s  i s  c r imina l s  no broad,  g e n e r a l  n e g l i -  
gen t  homicide s t a t u t e  i s  conta ined  i n  t h e  p r e s e n t  c r i m i n a l  code. These 
s p e c i f i c  cr imes include2 

*'Any person wh i l e  under t h e  i n f l u e n c e  of i n t o x i c a t i n  l i q u o r... 
who causes  t h e  d e a t h  of ano the r  by o p e r a t i n g  o r  d r i v  ?ng an 
automobile. . . in a...negligent...manner...shall be punished by 
imprisonment i n  t h e  s t a t e  p e n i t e n t i a r y  f o r  a per iod  of n o t  
l e s s  t han  one y e a r  n o r  more t h a n  f o u r t e e n  years ."  (40-2-10,
CRS 1963 ) 8 

and 

" I f  any l i v e s  s h a l l  be  l o s t  by reason  of t h e  w i l l f u l  n e g l i -  
gence.. . t o  observe t h e  p r o v i s i o n s  of t h i s  a r t i c l e  L(Sonstruc- 
t i o n  Requirements of P u b l i c  ~ u i l d i n g z 7 ,  t h e  person through 
whose d e f a u l t  such l o s s  of  l i f e  was occasioned s h a l l  be... 
punished by a f i n e  n o t  less than  one thousana n o r  more than  
f i v e  thousand d o l l a r s ,  o r  imprisonment i n  t h e  p e n i t e n t i a r y  
n o t  less than  s i x  months n o r  more than  t e n  y e a r s ,  o r  by both  
such f i n e  and imprisonment i n  t h e  d i s c r e t i o n  of t h e  c o u r t o n  
(17-1-6, CRS 1963) .  

The scope of t h i s  s e c t i o n  i s  t h e r e f o r e  dependent upon t h e  
meaning of t h e  term I 'negligent  conduct.@' The term,  a s  de f ined  i n  
proposed s e c t i o n  and i n  t h e  c o n t e x t  of  t h i s  s e c t i o n ,  means 
t h a t  t h e  a c t o r  causes  t h e  d e a t h  of a n o t h e r  by engaging i n  conduct  
which c o n s t i t u t e s  a s u b s t a n t i a l  d e v i a t i o n  from t h e  s t anda rd  of c a r e  
which a r ea sonab le  person would e x e r c i s e  i n  t h e  s i t u a t i o n .  The a c t o r  
need n o t  know h i s  conduct  c r e a t e s  a s u b s t a n t i a l  r i s k  t h a t  a  homicide 
w i l l  fo l low.  A g r o s s  d e v i a t i o n  from a r ea sonab le  pe r son ' s  s tandard  
of c a r e ,  which demons t ra tes  t h a t  a s u b s t a n t i a l  and unreasonable  r i s k  of 
d e a t h  was consc ious ly  c r e a t e d ,  i s  " r e c k l e s s  conduct ,"  and i s  an 
element of i n v o l u n t a r y  manslaughter .  

The scope of t h i s  s e c t i o n  h a s  been en l a rged  t o  i nc lude  a l l  
n e g l i g e n t  homicides. It appea r s  t h e r e  is  no need o r  d e s i r a b i l i t y  f o r  



i n d i v i d u a l ,  p a r t i c u l a r i z e d  p r o v i s i o n s  o r  o f f e n s e s  addressed t o  f a t a l l y  
neg l igen t  conduct i n  s p e c i f i c  a r e a s  of a c t i v i t y .  

Presumably, t h i s  proposed s e c t i o n ,  c a r r y i n g  on ly  a misdemeanor 
e n a l t y ,  would be used f o r  p rosecu t ion  of t h e  m a j o r i t y  of v e h i c l e  

Romicides, a l though  c r imes  of * r e c k l e s s n e s s *  could be used f o r  more 
heinous a c t s .  P r e s e n t l y ,  most p r o s e c u t i o n s  f o r  v e h i c l e  homicides a r e  
c a r r i e d  o u t  under t h e  i nvo lun ta ry  manslaughter  s t a t u t e ,  which pro- 
v i d e s  a similar p e n a l t y  t o  t h a t  proposed here .  

40-1-5. Concealinq d e a t h  of c h i l d .  Any woman who c o n c e a l s  

t h e  corpse  of any i s s u e  of h e r  body wi th  i n t e n t  t o  p revent  a d e t e r -

minat ion of whether it was born dead o r  a l i v e  commits t h e  crime of  

conceal ing t h e  d e a t h  of a c h i l d  and i s  g u i l t y  of a c l a s s  

misdemeanor. Nothing h e r e i n  s h a l l  be s o  cons t rued  a s  t o  p reven t  such 

mother from being prosecuted f o r  t h e  murder o r  manslaughter  of  such 

c h i l d .  

Comment 

T h i s  s e c t i o n  d e f i n g s  an o f f e n s e  which i s  committed by any 
woman who concea ls  t h e  body of a c h i l d  t o  which she  h a s  given b i r t h  
w i th  t h e  i n t e n t  t o  p revent  a de t e rmina t ion  of whether  it was born 
dead o r  a l i v e .  T h i s  s e c t i o n  i s  s u b s t a n t i a l l y  a r e s t a t emen t  of t h e  
p r e s e n t  law, and r e f l e c t s  t h e  fo l lowing  changes: 1 )  immater ia l  f a c t s ,  
such a s  whether t h e  c h i l d  was male o r  female,  have been omi t ted ;  2)
t h e  d e f i n i t i o n  has  been broadened t o  i n c l u d e  l e g i t i m a t e  a s  w e l l  a s  
i l l e g i t i m a t e  c h i l d r e n ;  and 3) t h e  r e q u i r e d  i n t e n t  has  been narrowed 
t o  r e q u i r e  on ly  t h e  i n t e n t  t o  p reven t  a de t e rmina t ion  of whether  t h e  
c h i l d  was horn dead o r  a l i v e .  P r e s e n t  law c o n t a i n s  a b roader  i n t e n t )  
i.e., t h e  i n t e n t  t h a t  t h e  i s s u e  of h e r  body does  n o t  come t o  l i g h t .  

Both t h e  p r e s e n t  and proposed s e c t i o n s  s p e c i f i c a l l y  s t a t e  t h a t  
a  p rosecu t ion  under t h i s  s e c t i o n  does  no t  b a r  a subsequent  p rosecu t ion  
f o r  murder, i f  such i s  t h e  case .  



ARTICLE 2. ASSAULTS AND BATTERIES 

40-2-1. Simple a s s a u l t .  Any person who a t tempts  t o  commit 

a b a t t e r y  o r  i n t e n t i o n a l l y  p laces  another  i n  reasonable  apprehension 

of r ece iv ing  a b a t t e r y  commits simple a s s a u l t  and i s  g u i l t y  of a 

c l a s s  misdemeanor. 

Comment 

Under t h i s  proposed s e c t i o n ,  an a s s a u l t  may be committed i n  
two ways r 

(1 )  An a s s a u l t  i s  def ined  a s  an a t tempt  t o  commit a  ba t t e ry .
Conse uen t ly ,  t h e r e  must be an o v e r t  a c t  a s u b s t a n t i a l  s t e p  i n  t h e  
o f fen8e r g s  course of conduct, which i s  ianned t o  culminate  i n  t h e  
commission of a  b a t t e r y .  An i n t e n t i o n a  f a c t  of f o r c e  o r  v io lence  must 
have begun t o  be executed but  no t  completed. An i n t e n t i o n a l  and com- 
p le ted  a c t  of f o r c e  o r  v io lence  a g a i n s t  another ,  of course,  c o n s t i t u t e 8  
a ba t t e ry .  

( 2 )  An a s s a u l t  i s  def ined  a l s o  a s  t h e  i n t e n t i o n a l  l a c i n g  of 
another  i n  reasonable  apprehension of r e c e i v i n  a b a t t e r y .  Ph i s  i s  
e s s e n t i a l l y  a  res ta tement  of Pt h e  p r e s e n t  d e f i n  t i o n  of a s s a u l t ,  i , e , ,  
an unlawful a t tempt  coupled wi th  a , p r e s e n t  a b i l i t y  t o  commit a  v i o l e n t  
i n j u r y  on t h e  person of another  (40-2-33, CRS 1963). The committee 
noted t h a t  s e v e r a l  newly-revised c r imina l  codes, inc luding  t h e  Wisconsin 
c r imina l  code, d e f i n e  an a s s a u l t  only a s  an a t tempt  t o  commit a  ba t t e ry .  
Indeed, t h e  Wisconsin code makes no mention of a s s a u l t ,  r e l y i n g  s o l e l y  
upon i t s  a t tempt  p rov i s ions  a s  a  remedy. However, t h e  committee agreed 
t h a t  t h e  b a s i s  of t h e  p resen t  a s s a u l t  o f fense  i s  t h e  c r e a t i o n  of a 
well-founded f e a r  of immediate p e r i l  i n  t h e  mind of t h e  vict im.  Also, 
t h e  committee was aware of t h e  d i f f i c u l t y  i n  p r a c t i c e  of drawing a  
p r e c i s e  l i n e  which s e p a r a t e s  v io lence  t h a t  is  menaced from vio lence  
t h a t  i s  begun t o  be executed.  Consequently, it decided t h a t  t h e  une- 
quivocal  appearance of an  a t tempt  with f o r c e  o r  v io lence  t o  do such an 
a c t  a s  w i l l  convey t o  t h e  mind of t h e  v i c t i m  a "reasonable  apprehensionM 
of imminent danger of bodi ly  harm should be r e t a i n e d  a s  an e s s e n t i a l  
element of a s s a u l t .  The reasonableness  of t h e  v i c t i m ' s  apprehension i s  
a ques t ion  f o r  t h e  t r i e r  of t h e  f a c t s  t o  decide.  

40-2-2. Aqqravated a s s a u l t .  Any person who commits simple 

a s s a u l t  wi th  a  dangerous weapon commits aggravated a s s a u l t  and i s  

g u i l t y  of a c l a s s  fe lony . 
Comment 

Aggravated a s s a u l t ,  a s  def ined  i n  t h i s  s e c t i o n ,  i s  t h e  doing 
of those  a c t s  wi th in  t h e  scope of simple a s s a u l t ,  coupled with t h e  
presence and use  of a  dangerous weapon. 



Aggravated a s s a u l t  may be e i t h e r  an a t tempt  t o  commit a  
b a t t e r y  with  a  dangerous weapon, e.g., shoot ing  a t  a n o t h e r  w i th  an 
i n t e n t  t o  i n j u r e ,  o r  t h e  p l a c i n g  of ano the r  i n  reasonable  apprehension 
of r ece iv ing  a b a t t e r y  wi th  a  dangerous weapon, e.g., t h e  po in t ing  a t  
another  of an unloaded f i r e a r m  o r  a  f i r e a r m  t h a t ,  because of an absence 
of a  f i r i n g  p i n  o r  some o t h e r  necessary  p a r t ,  i s  incapab le  of being 
discharged.  The shoot ing a t  ano the r ,  i f  coupled wi th  t h e  i n t e n t  t o  
cause t h e  o t h e r ' s  dea th ,  should n o t  be prosecuted under t h i s  s e c t i o n .  
Such an a c t  c o n s t i t u t e s  an a t tempt  t o  murder and should be prosecuted 
under t h e  gene ra l  c r i m i n a l  a t t empt  p rov i s ions .  

T h i s  s e c t i o n ,  by r ep lac ing  t h e  p r e s e n t  a s s a u l t  w i th  a  deadly  
weapon p rov i s ion  (40-2-34, CRS 1963) ,  e l i m i n a t e s  t h e  requirement  of 
t h e  s p e c i f i c  i n t e n t  t o  commit upon t h e  person of ano the r ,  wi th  a  deadly  
weapon, ins t rument  o r  o t h e r  t h i n g ,  a bod i ly  i n j u r y  where no cons ider -  
a b l e  provocat ion appears  o r  where t h e  c i rcumstances  of t h e  a s s a u l t  show 
an abandoned and malignant h e a r t .  Under t h e  p r e s e n t  law, t h e  p l ac ing  
of another  under a  reasonable  apprehension of r e c e i v i n g  an i n j u r y  wi th  
t h e  use  of a  deadly weapon t h a t  i s  incapab le  of being f i r e d  c o n s t i t u t e s  
only a  simple a s s a u l t ,  a misdemeanor o f f ense .  

T h i s  s e c t i o n  a l s o  r e p l a c e s  t h e  p r e s e n t  a s s a u l t  w i th  i n t e n t  t o  
commit l a r ceny ,  mayhem, murder, r ape  o r  robbery p rov i s ion  (40-2-34, 
CRS 1963).  Th i s  p re sen t  s e c t i o n ,  because of i t s  l i m i t e d  scope, does  
no t  cover  a s s a u l t s  t o  commit o t h e r  e q u a l l y  s e r i o u s  o f f e n s e s ,  such a s  
sodomy, a l s o ,  it appears  u n f a i r  t o  s u b j e c t  a  convic ted  o f f ende r  t o  a  
p o s s i b l e  14-year term of imprisonment f o r  merely p l a c i n g  ano the r  I n  
reasonable  apprehension of being a  v i c t i m  t o  one of t h e s e  o f f enses .  
For t h e s e  reasons ,  t h e  committee agreed t h a t  an a s s a u l t  t o  commit any 
of t h e s e  o f f e n s e s  should be prosecuted under  e i t h e r :  

( 1 )  t h e  proposed s imple  a s s a u l t  s e c t i o n ,  	i f  t h e  o f f ende r  
was n o t  armed wi th  a  dangerous weapon and no o v e r t  a c t  
was performed; o r  

( 2 )  t h e  proposed aggravated a s s a u l t  s e c t i o n ,  	i f  t h e  o f f ende r  
was armed wi th  a  dangerous weapon and no o v e r t  a c t  was 
performed; o r  

( 3 )  t h e  gene ra l  c r i m i n a l  a t tempt  s e c t i o n  r e g a r d l e s s  of 
whether o r  no t  t h e  o f f e n d e r  was armed wi th  a dangerous 
weapon, i f  an o v e r t  a c t  was performed. 

40-2-3. Simple b a t t e r y .  Any person who i n t e n t i o n a l l y  u s e s  

f o r c e  o r  v io lence  upon ano the r  o r  i n t e n t i o n a l l y  a d m i n i s t e r s  a  poison o r  

o t h e r  noxious l i q u i d  o r  subs tance  t o  ano the r  commits simple b a t t e r y  

and 	i s  g u i l t y  of a c l a s s  misdemeanor. 

Comment 

Under t h e  p r e s e n t  law, a s s a u l t  and b a t t e r y  de f ined  a s  a  
s i n g l e  o f f ense ,  i s  t h e  unlawful bea t ing  of ano the r  140-2-35, CRS 1963). 



Under t h i s  proposed sec t ion ,  a b a t t e r  i s  1) t h e  i n t e n t i o n a l  use of 
f o r c e  o r  violence upon another ,  and 2r t h e  i n t e n t i o n a l  adminis t ra t ion  
of a  poison o r  some o t h e r  t o x i c  item. Th i s  s e c t i o n  covers  a l l  f o r c i b l e  
and v i o l e n t  con tac t ,  i r r e s p e c t i v e  of t h e  degree of fo rce  o r  violence.  
Any f o r c i b l e  con tac t  i s  s u f f i c i e n t  and no phys ica l  harm o r  i n j u r y  need 
r e s u l t .  Force upon another  may be achieved by grabbing another ' s  arm 
a s  wel l  a s  "beat ing" him. Administering a  poison t o  another  i s  con-
s idered  here a s  being equa l ly  harmful a s  t h e  use of f o r c e  o r  violence,  
I f ,  however, t h e  poison i s  adminis tered with t h e  i n t e n t  t o  cause t h e  
v ic t im's  dea th ,  t h e  of fender  should be prosecuted under t h e  genera l  
c r iminal  a t tempt  s t a t u t e  f o r  an at tempt  t o  commit murder. Thus, a 
b a t t e r y  may be committed e i t h e r  d i r e c t l y  o r  i n d i r e c t l y .  A b a t t e r y  must 
be t h e  i n t e n t i o n  of t h e  of fender ;  no s p e c i f i c  i n t e n t  t o  i n j u r e  i s  re-
quired.  In ju ry  o r  harm caused by t h e  o f fenderb  s reck lessness  o r  
negligence i s  ou t s ide  t h e  scope of t h i s  sec t ion .  Consent of t h e  v ic t im 
i s  no defense s ince  consent of t h e  v ic t im i s  not  element of t h e  of fense  
of simple b a t t e r y ,  

40-2-4. Aasravated b a t t e r y .  Any person who commits a  simple 

b a t t e r y  with a  dangerous weapon commits aggravated b a t t e r y  and i s  

g u i l t y  of a c l a s s  fe lony. 
Comment 

Aggravated b a t t e r y  i s  simple b a t t e r y  committed with a  dangerous 
weapon. It i s  e s s e n t i a l l y  a  new of fense  i n  t h a t  it rep laces  no present  
sec t ion  o t h e r  than mayhem. Aggravated b a t t e r y  i s  considered a  more 
s e r i o u s  of fense  than simple b a t t e r y  because of t h e  h igher  p r o b a b i l i t y  
of t h e  of fender  causing dea th ,  s e r i o u s  disf igurement  , and permanent o r  
p ro t rac ted  l o s s  o r  impairment of a funct ion  of a bodi ly  member o r  
organ. Aggravated b a t t e r y  must be t h e  i n t e n t i o n  of t h e  offender;  no 
s e c i f i c  i n t e n t  t o  i n j u r e ,  e t c . ,  i s  requi red .  I n j u r y  o r  harm caused by 
tRe o f fender ' s  r e c k l e s s  o r  neg l igen t  use of a  dangerous weapon i s  out-
s i d e  t h e  scope of t h i s  sec t ion .  Also, consent of t h e  v ic t im i s  not  a 
defense t o  prosecut ion.  



ARTICLE 3. KIDNAPING 

40-3-1. F a l s e  imprisonment. Any person who i n t e n t i o n a l l y  

con f ines  o r  d e t a i n s  a n o t h e r  wi thout  t h e  o t h e r ' s  consen t  and wi thout  

proper l e g a l  a u t h o r i t y  commits f a l s e  imprisonment and i s  g u i l t y  o f  a 

c l a s s  misdemeanor. 

Comment 

T h i s  s e c t i o n  i s  a r e s t a t emen t  of t h e  p r e s e n t  o f f e n s e  d e f i n e d  
i n  40-2-42, CRS 1963. The p r e s e n t  o f f e n s e  i s  d e f i n e d  a s  t h e  unlawful 
v i o l a t i o n  of t h e  pe r sona l  l i b e r t y  of ano the r ,  and c o n s i s t s  i n  confine- 
ment o r  d e t e n t i o n  without  s u f f i c i e n t  a u t h o r i t y .  

40-3-2. Simple kidnapinq. Any person who i n t e n t i o n a l l y  does  

any of t h e  fo l lowing  a c t s  commits s imple  kidnaping and i s  g u i l t y  of  a 

c l a s s  fe lony:  

( 1 )  F o r c i b l y  s e i z e s  and c a r r i e s  any person from one p l a c e  t o  

a n o t h e r  wi thout  h i s  consen t  and wi thout  l awfu l  j u s t i f i c a -  

t i o n ;  o r  

( 2 )  Takes, e n t i c e s  o r  decoys away, f o r  an  unlawful  purpose,  

any c h i l d  n o t  h i s  own and under t h e  age of 18 y e a r s ,  

wi thout  t h e  consent  of  i t s  p a r e n t  o r  guardian.  

Comment 

Simple kidnaping i s  aggravated f a l s e  imprisonment. It re-
q u i r e s  a  confinement o r  r e s t r a i n t  wi thout  consent  and wi thout  p rope r  
l e g a l  a u t h o r i t y  p l u s  some aggrava t ing  f a c t o r ,  o t h e r  t h a n  an i n t e n t  
t o  e x t o r t  a  ransom. 

I n  subsec t ion  ( 1 )  ( a ) ,  f o r c e  i s  used t o  overcome t h e  v i c t i m ' s  
r e f u s a l  t o  consent  t o  t h e  c a r r y i n g  from one p l a c e  t o  another .  T h i s  
subsec t ion  cove r s  a  normal c a s e  of k idnaping where t h e  v i c t i m  i s  
overpowered and i s  l i f t e d  o r  f o r c e d  a t  gun p o i n t  i n t o  an  awai t ing  ca r .  
A s p e c i a l  s i t u a t i o n  where f o r c e  i s  n o t  r equ i r ed  i s  covered i n  sub- 
s e c t i o n  ( 1 )  ( b ) .  The o f f e n d e r  need not  have a  s p e c i a l  motive t o  kidnap, 
wi th  t h e  except ion  of e x t o r t i n a  ransom. Kidnaping f o r  ransom i s  con-
s i d e r e d  t h e  most heinous  o f f e n s e  which v i o l a t e s  e r s o n a l  l i b e r t y ,  and 
is d e a l t  wi th  accord ing ly  i n  proposed s e c t i o n  40-Q-3. It is  e s s e n t i a l  
under t h i s  subsec t ion  t h a t  t h e  v i c t i m  i s  moved from one p l a c e  t o  
ano the r ,  a l though  t h i s  d e f i n i t i o n  i s  broad enough t o  cove r  a  s i t u a t i o n  



i n  which t h e  v i c t i m  i s  c a r r i e d  o r  fo rced  t o  move from one room t o  
another ,  a  d i s t a n c e  of on ly  a few feet. It i s  not essential  that the 
v i c t i m  i s  an a d u l t  o r  a j u v e n i l e  and i s  harmed o r  unharmed. These 
f a c t s  a r e  some of t h e  aggrava t ing  and m i t i g a t i n g  c i rcumstancer  which 
obviously  should be considered by t h e  c o u r t  fo l lowing  t h e  d e f a n d a n t h  
conv ic t ion  and p r i o r  t o  h i s  sen tenc ing .  

I n  subsec t ion  ( 1 )  ( b ) ,  f o r c e  is  no t  r equ i r ed ,  bu t  t h e  v i c t i m  
must be a  j uven i l e .  Chi ldren  under t h e  age of 18 can be taken away 
without  t h e  use  of f o r c e  because they  a r e  t o o  young t o  understand what 
i s  happening: an o f f e r  of candy t o  a  c h i l d  can be j u s t  a s  pe r suas ive  
a s  a  p o i n t  of a gun i s  t o  an a d u l t .  The a c t o r  must have an i n t e n t  t o  
commit an unlawful a c t ,  harmfulness  which corresponds t o  t h e  danger  of 
f o r c e  r equ i r ed  i n  subsec t ion  ( l ) ( a ) .  Usual ly ,  t h i s  w i l l  be an i n t e n t  
t o  commit a sex o f f ense .  However, t h e  language i s  s u f f i c i e n t l y  broad 
enough t o  inc lude  any unlawful a c t .  The c h i l d  e n t i c e d  away must no t  
be t h e  o f f e n d e r ' s  c h i l d .  Th i s  exc lus ion  covers  c a s e s  where a pa ren t
t a k e s  h i s  c h i l d  who i s  i n  t h e  l e g a l  custody of t h e  o t h e r  p a r e n t  --
conduct which, a l though undes i r ab le ,  i s  n o t  kidnaping under t h i s  pro- 
posed s e c t i o n  and i s  covered by proposed s e c t i o n  40-3-4. 

The v$c t imls  age,  t h e  a c t o r ' s  method and degree  of enticement,  
and t h e  s e r i o u s n e s s  of t h e  intended unlawful  a c t  a r e  aggrava t ing  o r  
m i t i g a t i n g  c i rcumstances ,  a s  t h e  c a s e  may be, and should be weighed 
by t h e  c o u r t  upon t h e  de fendan t ' s  conv ic t ion  but  p r i o r  t o  h i s  sentena- 
ing. 

40-3-3. Assravated kidnapinq. ( 1 )  Any person who does  any 

of t h e  fo l lowing  a c t s  w i t h  t h e  i n t e n t  t he reby  t o  f o r c e  t h e  v i c t im ,  o r  

some o t h e r  person,  t o  g i v e  up anyth ing  of va lue  i n  o r d e r  t o  s ecu re  a  

r e l e a s e  of t h e  person under t h e  o f f e n d e r ' s  a c t u a l  o r  apparen t  c o n t r o l  

commits aggravated kidnaping: 

( a )  Fo rc ib ly  s e i z e s  and c a r r i e s  any person from one p l a c e  t o  

another ;  o r  

( b )  E n t i c e s  o r  persuades  any person t o  go from one p l a c e  t o  

ano the r ;  o r  

( c )  Imprisons o r  f o r c i b l y  s e c r e t e s  any person. 

(2) Whoever commits aggravated kidnaping i s  g u i l t y  of a 

c l a s s  f e lony  i f  any person kidnaped s h a l l  have s u f f e r e d  

bod i ly  harm; provided,  t h a t  no person convic ted  of aggravated kidnap- 

ing  s h a l l  s u f f e r  t h e  d e a t h  p e n a l t y  i f  a t  t h e  t ime of t h e  o f f e n s e  he  

was under t h e  age of 18 y e a r s ,  i f  he was convic ted  on c i r c u m s t a n t i a l  



evidence a lone ,  o r  i f  each person kidnaped was l i b e r a t e d  a l i v e  p r i o r  

t o  h i s  convic t ion .  

( 3 )  Whoever commits aggrava ted  kidnaping i s  g u i l t y  of a 

c l a s s  - f e lony  i f ,  p r i o r  t o  h i s  conv ic t ion ,  each person kidnaped 

was l i b e r a t e d  unharmed. 

Comment 

T h i s  s e c t i o n  d e f i n e s  t h e  o f f e n s e  of s imple  kidnaping and f a l s e  
imprisonment w i th  t h e  i n t e n t  t o  e x t o r t  a  ransom. It i n c r e a s e s  t h e  
pena l ty  f o r  kidnaping when it i s  done f o r  ransom. I f  a person does  
any of t h e  a c t s  i n  s u b s e c t i o n s  ( l ) ( a ) ,  ( 1 )  ( b )  o r  ( l ) ( c )  w i th  t h e  in -  
t e n t  t o  demand a  ransom i n  r e t u r n  f o r  t h e  r e l e a s e  of h i s  v i c t i m ,  he  i s  
g u i l t y  under t h i s  s e c t i o n .  Although ransom w i l l  u s u a l l y  be money, t h e  
broader  term "anything of va lue"  i s  used t o  cover  t h i n g s  l i k e  jewels 
o r  o t h e r  va luab le s .  

To maximize h i s  i n c e n t i v e  t o  r e t u r n  t h e  v i c t i m  unharmed, a 
number of p e n a l t i e s  may be imposed on a  convic ted  k idnaper ,  depending 
on two aggrava t ing  f a c t o r s :  t h e  harm i n f l i c t e d  upon t h e  v i c t i m ,  
and whether o r  n o t  t h e  v i c t i m  was r e l e a s e d  p r i o r  t o  h i s  canv ic t ion .  
The maximum p e n a l t y  i s  d e a t h  i f  t h e  v i c t i m  i s  n o t  r e l e a s e d  and harmed, 
l i f e  imprisonment i f  t h e  v i c t i m  i s  r e l e a s e d  harmed, and y e a r s  
i f  t h e  v i c t i m  i s  r e l e a s e d  unharmed. 

Two a d d i t i o n a l  f a c t s  may a l s o  b a r  t h e  d e a t h  p e n a l t y  from 
being imposed: t h e  k idnaper  was convic ted  s o l e l y  on c i r c u m s t a n t i a l  
evidence o r  t h e  kidnaper  was under t h e  age of 18 a t  t h e  t ime  of t h e  
commission of t h e  o f f ense .  These two de fenses  a r e  conta ined  i n  t h e  
p re sen t  law. Except f o r  t h e  change t h a t  t h e  a c t o r  must be under 18 
a t  t h e  t ime of t h e  o f f e n s e  r a t h e r  than  a t  t h e  t ime of h i s  conv ic t ion  
( t h e  l a t t e r  time being i r r e l e v a n t ) ,  t h e s e  two de fenses  a r e  e s s e n t i a l l y  
r e s t a t emen t s  of t h e  de fenses  conta ined  i n  t h e  p r e s e n t  law, and a r e  
i d e n t i c a l  t o  t h e  de fenses  conta ined  i n  t h e  proposed murder s t a t u t e :  

40-3-4. V i o l a t i o n  of custody.  ( 1 )  ( a )  Any person,  i n c l u d i n g  

a n a t u r a l  o r  f o s t e r  p a r e n t ,  who, knowing t h a t  he  h a s  no p r i v i l e g e  t o  

do s o  o r  heed le s s  i n  t h a t  r ega rd ,  t a k e s  o r  e n t i c e s  any c h i l d  under 

t h e  age of e igh teen  y e a r s  from t h e  custody of i t s  p a r e n t ,  guard ian ,  

o r  o t h e r  l awfu l  cus tod ian  s h a l l  be g u i l t y  of a c l a s s  f e l o n y. 
(b) Any p a r e n t  o r  o t h e r  person who v i o l a t e s  an o r d e r  of any 

d i s t r i c t  o r  j u v e n i l e  c o u r t  of t h i s  s t a t e ,  g r a n t i n g  t h e  custody of a 

c h i l d  under t h e  age of e i g h t e e n  y e a r s  t o  any person,  agency, o r  i n s t i -  

t u t i o n ,  w i th  t h e  i n t e n t  t o  d e p r i v e  t h e  l awfu l  cus tod ian  of t h e  custody 
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of  a c h i l d  under t h e  age of e i g h t e e n  y e a r s ,  s h a l l  be g u i l t y  of a 

c l a s s  f e l o n y. 
(2 )  It s h a l l  be an a f f i r m a t i v e  de fense  e i t h e r  t h a t  t h e  of -  

f e n d e r  reasonably be l ieved  t h a t  h i s  conduct  was necessary  t o  p re se rve  

t h e  c h i l d  from danger  t o  i t s  we l f a re ,  o r  t h a t  t h e  c h i l d ,  being a t  t h e  

time no t  less than  f o u r t e e n  y e a r s  o l d ,  was taken  away a t  i t s  own 

i n s t i g a t i o n  wi thout  ent icement  and wi thout  purpose t o  commit a  c r i m i n a l  

o f f e n s e  w i th  o r  a g a i n s t  t h e  c h i l d .  Knowledge o r  d i s r e g a r d  of t h e  f a c t  

t h a t  a c h i l d  i s  below t h e  age of  f o u r t e e n  y e a r s  s h a l l  be presumed. 

Comment 

T h i s  s e c t i o n  i s  new law, designed t o  meet a s i t u a t i o n  which 
no t  i n f r e q u e n t l y  a r i s e s  and f o r  which t h e r e  i s  a t  p r e s e n t  no proper  
remedy. 

Under p r e s e n t  Colorado law, no f e l o n y  o f f e n s e  i s  committed i f  
a  d ivorced p a r e n t ,  who was no t  g ran t ed  t h e  custody of h i s  c h i l d  o r  
c h i l d r e n ,  t a k e s  h i s  c h i l d  from i t s  l awfu l  cus tod ian .  I f  t h e  p a r e n t  
having t h e  unlawful custody of h i s  c h i l d  remains i n  Colorado,  t h e  
c o u r t  could conv ic t  t h e  p a r e n t  under a kidnaping p rov i s ion  which pro- 
v i d e s  a  misdemeanor pena l ty .  I f  he l e a v e s  t h e  s t a t e ,  however, t h e  
c o u r t  i s  powerless:  a commission of a  misdemeanor i s  n o t  a  s u f f i c i e n t  
ground f o r  e x t r a d i t i o n .  Genera l ly ,  t h e r e  a r e  on ly  two remedies 
a v a i l a b l e  t o  a  p a r e n t  g ran t ed  t h e  cus tody  of a  c h i l d  when t h e  o t h e r  
p a r e n t  un lawful ly  removes them from Colorado: 1) "re-kidnapn t h e  
c h i l d  and r e t u r n  t o  Colorado,  o r  2 )  ask  a c o u r t  of p rope r  j u r s i d i c t i o n  
i n  which t h e  c h i l d r e n  a r e  now r e s i d i n g  t o  hold a cus tody  hear ing.  

V i o l a t i o n  of l awfu l  cus tody  of c h i l d r e n  r e q u i r e s  s p e c i a l  
l e g i s l a t i o n ,  no twi ths tanding  i t s  s i m i l a r i t y  i n  some r e s p e c t s  t o  kid- 
naping. The i n t e r e s t  t o  be p r o t e c t e d  i s  no t  freedom from p h y s i c a l  
danger  o r  t e r r o r i z a t i o n  by abduc t ion ,  s i n c e  t h i s  i s  covered e lsewhere ,  
b u t  r a t h e r  t h e  maintenance of  p a r e n t a l  custody a g a i n s t  a l l  unlawful 
i n t e r r u p t i o n s ,  except  i f  t h e  c h i l d  i s  14 y e a r s  of  age o r  o l d e r  and i s  
a  w i l l i n g ,  undeceived p a r t i c i p a n t  i n  t h e  a t t a c k  on t h i s  i n t e r e s t  of 
i t s  pa ren t .  The problem i s  f u r t h e r  d i s t i n g u i s h a b l e  from kidnaping by 
t h e  f a c t  t h a t  t h e  o f f e n d e r  he re  w i l l  o f t e n  be a  p a r e n t  o r  ano the r  
person f avo rab ly  d i sposed  toward t h e  c h i l d .  

Subsec t ion  ( 1 )  ( a )  cove r s  s i t u a t i o n s  i n  which a  person,  in-
c lud ing  a  p a r e n t ,  i n t e n t i o n a l l y  e n t i c e s  o r  t a k e s  a  c h i l d  away from 
t h e  p a r e n t  o r  o t h e r  person t o  whose cus tody  it has  been awarded, i.e., 
he must know t h a t  t h e  cus tody  of t h e  c h i l d  has  been awarded t o  t h a t  
p a r e n t  o r  o t h e r  person.  I f  t h e  en t icement  i s  f o r  an  immoral o r  o t h e r  
c r i m i n a l  purpose,  of course ,  p rosecu t ion  w i l l  be c a r r i e d  o u t  under 
ano the r  app rop r i a t e '  s e c t i o n  of t h i s  code. Subsec t ion  ( 1 )  ( b )  cove r s  a  
s i t u a t i o n  i n  which a p a r e n t  o r  o t h e r  person i n t e n t i o n a l l y  d e p r i v e s  t h e  



l awfu l  cus tod ian  of t h e  custody of t h e  c h i l d .  Such a  s i t u a t i o n  would 
occu r  where a pa ren t ,  n o t  t h e  l awfu l  cus tod ian ,  i s  awarded v i s i t a t i o n  
r i g h t s  and f a i l s  t o  r e t u r n  t h e  c h i l d  t o  i t s  l a w f u l  cus tod ian .  

Both subsec t ions  ( l ) ( a )  and ( l ) ( b )  p rov ide  a  f e l o n y  pena l ty .  
However, it i s  n o t  t h e  committee 's  i n t e n t  f o r  p e n i t e n t i a r y  s en t ences  
t o  be imposed each time a  v i o l a t i o n  of t h i s  s e c t i o n  occu r s ;  it i s  t h e  
i n t e n t  t h a t  an adequate  ground (commission of a f e l o n y )  be e s t a b l i s h e d  
f o r  e x t r a d i t i o n .  

The age of 18 i s  s e l e c t e d  a s  t h e  l i m i t  of p a r e n t a l  i n t e r e s t  
i n  custody,  t o  be p r o t e c t e d  by c r i m i n a l  law, s i n c e  t h i s  i s  t h e  age a t  
which a  c h i l d  beg ins  t o  move i n t o  t h e  r e l a t i v e  independence of s e l f -
support  o r  h ighe r  educat ion.  

Subsect ion ( 2 )  p rov ides  two broad de fenses  t o  p rosecu t ion  
which w i l l  t end  t o  b a r  a  conv ic t ion  i n  most p rosecu t ions ,  and which 
r e f l e c t  t h e  committee 's  d e s i r e  of keeping c o n v i c t i o n s  t o  a  minimum. 
No crime i s  committed i f  t h e  c h i l d ,  14 y e a r s  of age o r  o l d e r ,  i s  
p r i n c i p a l l y  r e s p o n s i b l e  f o r  i t s  de t e rmina t ion  t o  l e a v e  home. It i s  
u n f a i r  t o  punish a pa ren t  who merely f e l l  i n  w i th  t h e  c h i l d ' s  p lan .  
Subsect ion ( 2 )  p rov ides  a l s o  t h e  de fense  t h a t  t h e  a c t o r  e n t i c e d  o r  
f a i l s  t o  r e t u r n  t h e  c h i l d  i n  t h e  b e l i e f  t h a t  t o  do s o  would endanger 
t h e  c h i l d ' s  wel fa re .  Both de fenses  a r e  q u e s t i o n s  of  f a c t .  



PART B e  OFFENSE DIRECTED AGAINST PROPERTY 

ARTICLE 4. ARSON 

40-4-1. Aqqravated a rson .  Any person who i n t e n t i o n a l l y  sets 

f i r e  t o ,  burns ,  causes  t o  be burned, o r  a i d s  t h e  burning o f ,  o r  by 

t h e  use  of  any exp los ive ,  damages o r  d e s t r o y s ,  causes  t o  be damaged 

o r  des t royed  o r  a i d s  i n  t h e  damage o r  d e s t r u c t i o n  o f ,  any b u i l d i n g  o r  

occupied s t r u c t u r e  of a n o t h e r  and wi thout  h i s  consen t ,  commits aggra- 

va ted  a r son  and i s  g u i l t y  of a c l a s s  f e l o n y. 
Comment 

T h i s  s e c t i o n  r e p l a c e s  a  major p o r t i o n  of t h e  p r e s e n t  o f f ense  
of f i r s t  degree  a r son ,  and has  s u b s t a n t i a l l y  a l t e r e d  t h e  e lements  of 
t h e  p r e s e n t  o f f e n s e  ( s e e  a l s o  proposed s e c t i o n  40-4-4). 

The example of r e c e n t l y  enac ted  r e v i s e d  codes  of  o t h e r  s t a t e s  
has  been followed i n  t h a t  t h e  concept of a r s o n  has  been en la rged  t o  
i nc lude  exploding a s  we l l  a s  burning.  The c r imino log ic  c o n s i d e r a t i o n s  
a r e  q u i t e  s i m i l a r :  l i k e l i h o o d  of e x t e n s i v e  p rope r ty  d e s t r u c t i o n  
accompanied by danger  t o  l i f e .  Also,  exp los ions  f r e q u e n t l y  l e a d  t o  
f i r e s ,  j u s t  a s  f i r e s  sometimes cause  explos ions .  

The proposed s e c t i o n  r e q u i r e s  t h e  p rope r ty  t o  be t h a t  of 
ano the r  ( t h e  p r e s e n t  crime r e q u i r e s  t h a t  t h e  p rope r ty  must be t h a t  of 
"himself  o r  of a n o t h e r " ) .  O the r  proposed sections d e a l  w i th  s i t u a t i o n 8  
i n  which a  person,  exploding o r  burning h i s  own p rope r ty ,  causes  i n -
j u r y  t o  o t h e r  p rope r ty  ( s e e  s e c t i o n s  40-4-4, r e c k l e s s  burning and ex-
ploding,  and 40-4-2, s imple  a r s o n ) .  

To burn down a  b u i l d i n g  owned and occupied by t h e  a c t o r  may o r  
may no t  be r e c k l e s s n e s s  i n  r e l a t i o n  t o  o t h e r  peop le ' s  s a f e t y  o r  valued 
p rope r ty ,  depending on t h e  i s o l a t i o n  of t h e  premises  and t h e  degree  of 
c a r e  t aken ,  bu t  t h e  a c t o r ' s  poor  cho ice  of means t o  g e t  r i d  of h i s  own 
p rope r ty  does n o t  mark him a s  t h e  same kind of dangerous c h a r a c t e r  a s  
one who burns  h i s  own b u i l d i n g s  t o  def raud  an i n s u r o r ,  o r  a n o t h e r ' s  
b u i l d i n g  t o  wreck vengeance. 

The d e f i n i t i o n  of t h e  type  of s t r u c t u r e  t h a t  i s  burned o r  
exploded has  been narrowed. T h i s  s e c t i o n ,  t h e  most s e r i o u s  a r son  
o f f e n s e ,  covers  on ly  a r son  i n  which valued p rope r ty  i s  des t royed  o r  
imper i led  and t h e  l i f e  of an  person i s  placed i n  jeopardy.  Burning
o r  exploding o t h e r  p r o p e r t y  7p r o p e r t y  o t h e r  t han  a b u i l d i n g  o r  occu- 
p i ed  s t r u c t u r e )  may endanger l i f e  t o  some e x t e n t ,  a s  f i r e f i g h t e r s  and 
s p e c t a t o r s  a r e  drawn t o  t h e  scene.  T h i s  danger ,  however, 1s no t  
considered a s  s e r i o u s  a s  t h a t  t o  which t h e  owner o r  occupants  of t h e  
b u i l d i n g  a r e  exposed. I n  p r i n c i p l e ,  t h e  burning of a d i l a p i d a t e d  and 
d e s e r t e d  house u n s u i t e d  f o r  occupancy should be no more than  simple 
c r i m i n a l  damage t o  p r o p e r t y  (proposed s e c t i o n  40-6-2 o r  r e c k l e s s  



burning and exploding (proposed s e c t i o n  40-4-4).  But t h e  p r o b a b i l i t y '  
t h a t  a  bu i ld ing  i s  used by human beings  i n  ways t h a t  make i t  dangerous 
t o  burn o r  explode i s  s o  high t h a t  it seems p o i n t l e s s  t o  r e q u i r e  t h e  
prosecut ion  t o  charge and prove occupancy i n  eve ry  case .  Occupied 
s t r u c t u r e s -  inc lude  'ships,  s l eep ing  c a r s ,  mobile homes and o f f  i c e s  
bu t  no t  o rd ina ry  passenger  c a r s ,  t r u c k s  o r  f r e i g h t  c a r s  ( s e e  proposed 
s e c t i o n  40-4-5). 

40-4-2. Simple arson.  Any person who i n t e n t i o n a l l y  sets f i r e  

t o ,  burns,  causes  t o  be burned, o r  a i d s  t h e  burning o f ,  o r  by t h e  use  

of any explos ive ,  damages o r  d e s t r o y s ,  causes  t o  be damaged o r  de- 

s t royed ,  o r  a i d s  i n  t h e  damage o r  d e s t r u c t i o n  o f ,  any proper ty  of 

another  and without  h i s  consent ,  o t h e r  than any b u i l d i n g  o r  occupied 

s t r u c t u r e ,  commits simple a rson  and: 

(1) Is g u i l t y  of a c l a s s  f e lony ,  i f  t h e  damage exceeds 

t h e  va lue  of one hundred d o l l a r s ;  

( 2 )  Is  g u i l t y  of a c l a s s  misdemeanor, i f  t h e  damage does 

not  exceed one hundred d o l l a r s  i n  va lue ;  o r  

(3) I s  g u i l t y  of a c l a s s  f e lony ,  i f  t h e  damage does  n o t  

exceed one hundred d o l l a r s  i n  va lue  and t h e  person has  

been prev ious ly  convicted of simple a r son ,  aggravated 

arson,  r e c k l e s s  burning o r  exploding o r  a r son  t o  defraud.  

Comment 

T h i s  s e c t i o n  a l s o  r e f l e c t s  t h e  concept of a r son  broadened t o  
inc lude  exploding. It r e p l a c e s  t h e  p r e s e n t  second and t h i r d  degree 
a rson  laws. It r e q u i r e s  t h e  p rope r ty  t o  be t h a t  of another .  The 
ownership provis ion  i n  t h e  p re sen t  law r e q u i r e s  t h a t  t h e  proper ty  may 
be t h a t  of *himself o r  of ano the rN (second degree  a r s o n )  o r  "of ano the r  
personw ( t h i r d  degree a r s o n ) .  Again, o t h e r  proposed a r son  s e c t i o n s  
p e r t a i n  t o  t hose  s i t u a t i o n s  i n  which a person causes  i n j u r y  t o  o t h e r  
proper ty  whi le  exploding o r  burning h i s  own p rope r ty  i n  a r e c k l e s s  
fash ion .  

T h i s  s e c t i o n  broadens t h e  type  of p rope r ty  t o  i nc lude  both 
r e a l  and persona l  p rope r ty ,  o t h e r  t h a n  a bu i ld ing  o r  occupied s t r u c t u r e ,  
Thus, any type  of p rope r ty  covered by t h e  wording i n  t h e  proposed ag- 
gravated arson s e c t i o n  i s  precluded from t h i s  s e c t i o n ,  A n  i n t e n t i o n a l  
a c t  of a r son  which i s  n o t  a v i o l a t i o n  of t h e  proposed aggravated a rson  
s e c t i o n  is  a  v i o l a t i o n  of t h i s  proposed sec t ion .  



The va lue  of t h e  proper ty  r equ i red  under t h e  p resen t  t h i r d  
degree a rson  s tatute d i s t i n g u i s h e s  whether t h e  a c t  of burning i s  an 
o f fense  of a rson  o r  mal ic ious  mischief ;  t h i r d  degree a rson  r e q u i r e s  
t h e  damage t o  exceed $25 i n  va lue ,  whi le  lesser valued damage i s  an 
a c t  of mal ic ious  mischief ,  This  s e c t i o n  has  increased  t h e  va lue  of 
proper ty  from $25 t o $ 1 0 0  t o  r e f l e c t  contemporar va lues ,  This  s e c t i o n  
a l s o  covers  a l l  t ypes  o f  a rson ,  r e g a r d l e s s  of va rcfe, -but,  a s  mentioned 
below, t h e  s e v e r i t y  of t h e  pena l ty  f o r  v i o l a t i n g  t h i s  s e c t i o n  depends 
on t h e  value of t h e  damage. The va lue  of t h e  proper ty  i s  a  f a c t o r  t o  
be considered only by t h e  c o u r t  i n  sentencing t h e  convicted offender .  
Value does not  determine whether d r  no t  simple a rson  has  been com-
mi t ted .  

Two p e n a l t i e s  a r e  provided i n  t h i s  s ec t ion .  Simple a rson  is  
a fe lony  o f fense  i f  t h e  damage exceeds $100 d o l l a r s  i n  value o r  t h e  
a c t o r  has  been convicted prev ious ly  of simple a rson ,  aggravated a rson ,  
r e c k l e s s  burning o r  exploding o r  a rson  t o  defraud,  r e g a r d l e s s  of 
damage value.  Simple a rson  i s  a misdemeanor o f f e n s e  i f  t h e  value of 
t h e  damage does no t  exceed $100. 

40-4-3. Arson t o  defraud.  Any person who, by means of f i r e  

* o r  explos ives ,  i n t e n t i o n a l l y  damages any proper ty  wi th  i n t e n t  t o  de- 

f r a u d ,  commits a rson  t o  defraud and is  g u i l t y  of a  c l a s s  fe lony.  

Comment 

This  s e c t i o n  i s  s u b s t a n t i a l l y  a res ta tement  of t h e  p resen t  
s t a t u t e .  Again, t h e  concept of a r son  has  been expanded t o  inc lude  
exploding a s  w e l l  a s  burning of proper ty .  

40-4-4. Reckless burninq and explodinq. Any person who 

i n t e n t i o n a l l y  s t a r t s  a  f i r e  o r  causes  an explosion,  whether on h i s  

own property  o r  t h a t  of another ,  and thereby  r e c k l e s s l y  does any of 

t h e  fol lowing a c t s  commits r e c k l e s s  burning and exploding and i s  g u i l t y  

of a  c l a s s  felony: 

( I )  P l a c e s  another  i n  danger of dea th  o r  bodi ly  i n j u r y ;  o r  

( 2 )  P laces  any bu i ld ing  o r  occupied s t r u c t u r e  of ano the r  i n  

danger of damage o r  d e s t r u c t i o n .  

Comment 

Reckless burning and exploding c o n t a i n s  minor e lements  of 
f i r s t  degree a rson  t h a t  have been expanded. Where aggravated arson 
r e q u i r e s  i n t e n t ,  r e c k l e s s  burning and exploding r e q u i r e s  recklessness .  



T h i s  s e c t i o n  d e a l s  w i t h  t h r e e  s i t u a t i o n s  p r e s e n t l y  d e a l t  w i th  
by f i r s t  degree  a r son :  

( 1 )  t h e  burn ing  of o n e ' s  own p r o p e r t y  under  c i r cums tances  
where t h e r e  i s  a  h igh  r i s k  t h a t  t h e  f i r e  w i l l  s p r ead  t o  p r o p e r t y  o f  
ano the r .  T h i s  s i t u a t i o n  is  u s u a l l y  t r e a t e d  a s  s e v e r e l y  a s  s e t t i n g  
f i r e  t o  a n o t h e r ' s  p rope r ty .  The p r e s e n t  f i r s t  deg ree  a r s o n  s e c t i o n  
d e f i n e s  t h a t  o f f e n s e  a s  t h e  uma l i c ious l l  burn ing  of a dwe l l i ng  and re-
l a t e d  s t r u c t u r e s  whether  t h e  p r o p e r t y  o f  h imself  o r  o f  a n o t h e r ;  

( 2 )  t h e  burning of lesser forms of  p r o p e r t y  i n  c l o s e  p rox imi ty  
t o  t h e  s p e c i a l l y  va lued  c a t e g o r i e s ,  a l s o  t r e a t e d  a s  f i r s t  deg ree  a r s o n  
(" . . .or  any k i t c h e n ,  shop,  ba rn ,  s t a b l e  o r  o t h e r  ou thouse  t h a t  i s  
p a r c e l  t h e r e o f ,  o r  belonging t o  o r  a d j o i n i n g  t h e r e t o . .  . " )  ; and 

(3)  o t h e r  r e c k l e s s n e s s  i n  r e l a t i o n  t o  spe ' c i a l  c a t e g o r i e s  of  
h i g h l y  regarded  p r o p e r t y ,  such a s  s e t t i n g  f i r e  t o  a  p i l e  o f  t r a s h  n e a r  
a home, where no burning of t h e  home occu r s .  

40-4-5. D e f i n i t i o n .  A s  used i n  t h i s  a r t i c l e ,  t h e  term 

noccupied s t r u c t u r e "  i n c l u d e s  a  t e n t ,  b o a t ,  t r a i l e r ,  s l e e p i n g  c a r ,  o r  

any o t h e r  v e h i c l e  adap ted  f o r  o v e r n i g h t  accommodation of  pe r sons  o r  

f o r  c a r r y i n g  on b u s i n e s s  t h e r e i n ,  whether  o r  n o t  a  pe rson  i s  a c t u a l l y  

p r e s e n t .  I f  a  b u i l d i n g  o r  s t r u c t u r e  i s  d i v i d e d  i n t o  s e p a r a t e l y  oc- 

cupied u n i t s ,  any u n i t  n o t  occupied by t h e  a c t o r  i s  an occupied 

s t r u c t u r e  of ano the r .  

Comment 

T h i s  d e s i g n a t i o n  of t h e  p r o p e r t y  p r o t e c t e d  by t h e  proposed a r s o n  
s e c t i o n s  i s  narrower  t h a n  t h a t  con t a ined  i n  t h e  p r e s e n t  laws. By 
r e s t r i c t i n g  t h e  aggrava ted  a r s o n  o f f e n s e  t o  b u i l d i n g s  and occupied 
s t r u c t u r e s ,  t h e  o f f e n s e  i s  conf ined  t o  t h e  f i r e  and e x p l o s i o n s  which 
a r e  t h e  most dangerous.  Occupancy i s  t o  be d i s t i n g u i s h e d  from 
I1presence" of a  pe rson  because  t h e  p resence  o r  absence  of  a  pe rson  i n  
a s t r u c t u r e  which i s  normal ly  occupied may be p u r e l y  a m a t t e r  of  
chance so  f a r  a s  t h e  a r s o n i s t  i s  concerned.  On t h e  o t h e r  hand, t h e  
a r s o n i s t  should  be a b l e  t o  judge whether  t h e  s t r u c t u r e  i s  a dwe l l i ng ,  
s t o r e ,  f a c t o r y ,  warehouse, o c  o t h e r  p l a c e  f o r  t h e  conduct  of human 
a f f a i r s .  It i s  unnecessa ry  t o  p r e s c r i b e  t h a t  " b u i l d i n g s "  be occupied,  
s i n c e  b u i l d i n g s  a r e  g e n e r a l l y  employed by humans i n  ways t h a t  amount 
t o  occupancy. I n  t h e  c a s e  of  s t r u c t u r e s  o t h e r  t h a n  b u i l d i n g s ,  such  
a s  a  mine s h a f t ,  p r o s e c u t i o n  would have t o  prove occupancy a s  p a r t  of 
i t s  case .  The requirement  of occupancy i s  s i g n i f i c a n t  c h i e f l y  i n  re-
l a t i o n  t o  v e h i c l e s .  It s e r v e s  t o  exc lude  from agg rava t ed  a r s o n  t h e  
burning of f r e i g h t  c a r s ,  motor v e h i c l e s  o t h e r  t h a n  house  t r a i l e r s  o r  
mobile o f f i c e s ,  o r d i n a r y  sma l l  w a t e r  c r a f t  and t h e  l i k e .  



The p r o v i s i o n  a s  t o  s e p a r a t e  o r  occupied p o r t i o n s  of bu i ld -  
i n  s and structures t a k e s  c a r e  of t h e  s i t u a t i o n  of apar tment  houses,  
of 9i c e  b u i l d i n g s ,  e t c . ,  where occupancy is  by u n i t .  I t  i s  a u n i t  
r a t h e r  than  a s t r u c t u r e  which must be safeguarded,  even a g a i n s t  t h e  
occupants  of o t h e r  u n i t s  i n  t h e  same s t r u c t u r e .  

ARTICLE 5. BURGLARY 

40-5-1. Burqlary .  Any person  who wi thout  a u t h o r i t y  e n t e r s  

o r  remains i n  any b u i l d i n g  o r  enc losed  p o r t i o n  of  any v e h i c l e  o r  

c r a f t ,  whether movable o r  immovable, o r  who being l a w f u l l y  w i t h i n  any 

b u i l d i n g  o r  enc losed  p o r t i o n  of  any v e h i c l e  o r  c r a f t ,  whether movable 
i' 

o r  immovable, e n t e r s  i n t o  any room, apar tment ,  or  enc losed  p o r t i o n  of  

t h e  same b u i l d i n g ,  v e h i c l e ,  o r  c r a f t ,  w i t h  t h e  i n t e n t  t o  commit any 

f e l o n y  o r  t h e f t  t h e r e i n  commits b u r g l a r y  and i s  g u i l t y  of a c l a s s  

-f e lony .  

Comment 

T h i s  s e c t i o n  e s s e n t i a l l y  r e s t a t e s  t h e  p r e s e n t  law, 40-3-5, 
CRS 1963, bu t  it proposes  one major change. Under t h e  p r e s e n t  law, a 
person who breaks  and e n t e r s  must have t h e  i n t e n t i o n  t o  commit any 
f e l o n y  o r  misdemeanor i n  o r d e r  t o  be conv ic t ed  of burg la ry .  Th i s  
s e c t i o n  proposes  t o  l i m i t  t h e  r e q u i r e d  i n t e n t  t o  any f e l o n y  and mis-
demeanor-theft .  

40-5-2. Aqsravated bu rq l a ry  . Any person who commits bu rg l a ry  

and: 

( 1 )  	 Is armed w i t h  a dangerous  weapon and i n t e n d s  t o  i n f l i c t  

bod i ly  i n j u r y  i f  d i s cove red ;  o r  

( 2 )  	 A f t e r  e n t e r i n g  arms himself  w i th  a dangerous weapon and 

i n t e n d s  t o  i n f l i c t  b o d i l y  i n j u r y  i f  d i scovered ;  o r  

(3) 	Uses, o r  p o s s e s s e s  w i t h  i n t e n t  t o  u se ,  any exp los ive  

subs tance ,  commits aggrava ted  b u r g l a r y  and i s  g u i l t y  of a 

c l a s s  f e l o n y. 



Comment 

Th i s  s e c t i o n  i s  s u b s t a n t i a l l y  new law i n  t h a t  it d e f i n e s  a n  
o f f ense  t h a t  p a r a l l e l s  t h e  c l a s s i f i c a t i o n  of robbery o f f enses .  Any
b u r g l a r  who i s  armed wi th  a dangerous weapon, e i t h e r  be fo re  o r  subse-
quent t o  h i s  unlawful  e n t r y ,  i s  g u i l t y  of an o f f e n s e  under t h i s  sec-
t i o n .  Under p r e s e n t  law, t h i s  agg rava t ing  f e a t u r e  of bu rg l a ry  i s  
prosecuted under t h e  a s s a u l t  w i th  a  dead ly  weapon s e c t i o n .  Th i s  sec-
t i o n  a l s o  i n c l u d e s  a  r e s t a t emen t  of t h e  p r e s e n t  u s e  of dynamite i n  
burg la ry  s t a t u t e  40-3-6, CRS 1963. 

40-5-3. Possess ion  of bu rq l a ry  t o o l s .  Any person who pos- 

s e s s e s  any key, ins t rument ,  dev ice ,  o r  any exp los ive  subs tance  s u i t a b l e  

f o r  use  i n  breaking i n t o  any b u i l d i n g ,  v e h i c l e ,  c r a f t ,  o r  any deposi-  

t o r y  designed f o r  t h e  sa fekeeping  of anything of v a l u e ,  o r  any p a r t  

t h e r e o f ,  w i th  i n t e n t  t o  commit bu rg l a ry ,  commits posses s ion  of bu rg l a ry  

t o o l s  and i s  g u i l t y  of a c l a s s  - f e l o n y. 
Comment 

T h i s  s e c t i o n  r e p l a c e s  40-3-7, CRS 1963, and proposes  no major 
changes. 

40-5-4. Coin-box burq la ry .  Any person who, w i th  i n t e n t  t o  

commit t h e f t ,  e n t e r s  o r  b reaks  i n t o  any coin-operated vending machine 

o r  o t h e r  coin-operated con t r ivance ,  appa ra tus ,  o r  equipment used f o r  

t h e  purpose of p rov id ing  l awfu l  amusement, s a l e s  of goods, s e r v i c e s ,  

o r  o t h e r  va luab le  t h i n g s ,  o r  telecommunications,  when punishment 

t h e r e f o r  i s  n o t  o therwise  provided,  upon a  f i r s t  conv ic t ion ,  i s  g u i l t y  

of a c l a s s  misdemeanor. Upon a  second o r  subsequent conv ic t ion ,  

any such person i s  g u i l t y  of a c l a s s  f e l o n y. 
Comment 

T h i s  s e c t i o n  i s  designed t o  cove r  vending machine b u r g l a r i e s .  
Under p r e s e n t  law, t h i s  conduct may be prosecu ted  under e i t h e r  t h e  
p re sen t  bu rg l a ry  s e c t i o n  o r  t h e  s e c t i o n  on damage o r  d e s t r u c t i o n  of 

p roper ty  belonging t o  another .  




ARTICLE 6. DAMAGE AND TRESPASS TO PROPERTY 

40-6-1. Cr imina l  damase t o  p rope r ty  i n v o l v i n s  danse r  t o  t h e  

person.  Any person who i n t e n t i o n a l l y  damages any p rope r ty ,  r e a l  o r  

pe r sona l ,  by any means o t h e r  t han  f i r e  o r  exp los ion ,  and thereby  

r e c k l e s s l y  p l a c e s  a n o t h e r  person i n  danger  of d e a t h  o r  bod i ly  i n j u r y  

commits c r i m i n a l  damage t o  p rope r ty  involv ing  danger  t o  t h e  person,  

and i s  g u i l t y  of a c l a s s  f e lony . 
Comment 

T h i s  proposed s e c t i o n  d e f i n e s  an  o f f e n s e  of p rope r ty  des t ruc -  
t i o n  t h a t ,  r e g a r d l e s s  of t h e  va lue  of t h e  p rope r ty  des t royed ,  c r e a t e s  
a dangerous s i t u a t i o n  f o r  ano ther .  T h i s  s e c t i o n  d e f i n e s  an o f f e n s e  
t h a t  cannot  be committed wi th  f i r e  o r  exp los ives .  E s s e n t i a l l y  it 
covers  a l l  conduct o u t s i d e  t h e  scope of  arson.  

40-6-2. Simple c r i m i n a l  damaqe t o  proper ty .  ( 1  Any person 

who i n t e n t i o n a l l y  damages any p rope r ty ,  r e a l  o r  pe r sona l ,  of ano the r ,  

wi thout  t h e  consen t  of t h e  owner, by any means o t h e r  than  f i r e  o r  ex- 

p los ion ,  commits s imple  c r i m i n a l  damage t o  proper ty .  

(2) Any person who commits s imple  c r i m i n a l  damage t o  p roper ty ,  

where t h e  damage done does  n o t  exceed one hundred d o l l a r s ,  upon a  

f i rs t  conv ic t ion ,  i s  g u i l t y  of a c l a s s  misdemeanor. Upon a  second 

o r  subsequent conv ic t ion ,  any such person i s  g u i l t y  of a c l a s s  

fe lony .  

( 3 )  Any person who commits s imple  c r i m i n a l  damage t o  p rope r ty ,  

where t h e  damage done exceeds one hundred d o l l a r s ,  i s  g u i l t y  of a 

c l a s s  f e l o n y. 
(4 )  Any person who commits t h e  crime of s imple  c r i m i n a l  

damage t o  p rope r ty ,  where t h e  damage i s  done t o  any p u b l i c  u t i l i t y  o r  

common c a r r i e r  and t h e  damage done d i r e c t l y  i n t e r f e r e s  w i t h  o r  i n t e r -  

r u p t s  any common c a r r i e r ,  p ipe  l i n e ,  ga s ,  e l e c t r i c a l ,  t e lephone ,  

t e l e g r a p h  o r  wate r  s e r v i c e ,  o r  makes i nope rab le  any f a c i l i t y  o r  



equipment d i r e c t l y  used i n  f u r n i s h i n g  any such s e r v i c e ,  no m a t t e r  

what t h e  amount of damage done, i s  g u i l t y  of a c l a s s  f e l o n y. 
Comment 

Th i s  proposed s e c t i o n  r e s t a t e s  t h e  major e lements  of t h e  o f -  
f e n s e  de f ined  i n  40-18-1, CRS 1963, i .e.,  unlawful  damage o r  des t ruc -  
t i o n  of persona l  o r  r e a l  p rope r ty  of ano ther .  

40-6-3. Damaqe t o  p rope r ty  w i th  i n t e n t  t o  def raud .  ( 1 )  Any 

person who damages o r  d e s t r o y s  any p rope r ty ,  r e a l  o r  pe r sona l ,  by any 

means o t h e r  t han  f i r e  o r  exp los ion ,  w i th  i n t e n t  t o  def raud  commits 

damage t o  proper ty  w i th  i n t e n t  t o  def raud .  

(2) Any person who commits damage t o  p r o p e r t y  w i t h  i n t e n t  t o  

def raud ,  where t h e  damage o r  d e s t r u c t i o n  exceeds  one hundred d o l l a r s ,  

i s  g u i l t y  of a c l a s s  - fe lony .  

( 3 )  Any person who commits damage t o  p r o p e t t y  w i t h  i n t e n t  t o  

defraud,  where t h e  damage o r  d e s t r u c t i o n  does  n o t  exceed one hundred 

d o l l a r s ,  upon f i r s t  conv ic t ion ,  i s  g u i l t y  of a c l a s s  dismeanor. 

Upon a  second o r  subsequent  conv ic t ion ,  any such person i s  g u i l t y  of 

a c l a s s  - fe lony .  

Comment 

T h i s  proposed s e c t i o n  i s  t h e  c o u n t e r p a r t  of t h e  proposed a rson  
t o  defraud s e c t i o n  40-4-3. 

40-6-4. Criminal  t r e s p a s s .  Any person who e n t e r s  o r  remains 

upon t h e  l ands  of ano the r ,  knowing t h a t  t h e  consen t  t o  e n t e r  o r  remain 

i s  denied o r  withdrawn'by t h e  owner, t h e  person having l awfu l  posses-  

s i o n  t h e r e o f ,  o r  any agent  of such owner o r  posses so r ,  commits c r i m i n a l  

t r e s p a s s  and i s  g u i l t y  of a c l a s s  -misdemeanor; provided,  t h a t  t h i s  

s e c t i o n  s h a l l  no t  app ly  t o  any r ea sonab le  e n t r y  seek ing  s a f e t y ,  s h e l t e r ,  

o r  informat ion.  

Comment 

T h i s  s e c t i o n  proposes  t o  c o n s o l i d a t e  o f f e n s e s  involv ing  cr imi-  
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n a l  t r e s p a s s .  P resen t  t r e s p a s s  s t a t u t e s  t h a t  t h i s  s e c t i o n  r ep laces  
inc lude: 

40-3-8, CRS 1963 -- Trespass  on Premises of Another. 
40-18-12, CRS 1963 -- Trespass  t o  I n j u r e  Dam o r  Embankment. 
40-18-13, CRS 1963 -- Trespass  Upon Garden o r  Orchard. 

ARTICLE 7. FORGERY 

40-3-10. Forqery. (1)  Any person who, w i t h  i n t e n t  t o  de-

f raud, knowingly : 

( a )  	 Makes o r  a l t e r s  t h e  s i g n a t u r e  o r  any p a r t  of any document 

appa ren t ly  capable  of def rauding  ano the r  i n  such manner 

t h a t  it purpor t s  t o  have been made by another ,  a t  another  

time, wi th  d i f f e r e n t  p rov i s ions ,  o r  by a u t h o r i t y  of one 

who d i d  n o t  g i v e  such a u t h o r i t y ;  o r  

( b )  	 I s s u e s  o r  d e l i v e r s  such document knowing it t o  have been 

t h u s  made o r  a l t e r e d ,  commits f o r g e r y  and i s  g u i l t y  of a 

c l a s s  - f e lony. 
( 2 )  An i n t e n t  t o  defraud means an i n t e n t i o n  t o  cause another  

t o  assume, c r e a t e ,  t r a n s f e r ,  a l t e r ,  o r  t e rmina te  any ' r i gh t ,  o b l i g a t i o n ,  

o r  power wi th  r e fe rence  t o  any person o r  proper ty .  

( 3 )  A document appa ren t ly  capable  of defrauding another  in -  

c ludes ,  bu t  is  n o t  l i m i t e d  t o ,  a w r i t i n g  by which any r i g h t ,  ob l iga-  

t i o n ,  o r  power wi th  r e fe rence  t o  any person o r  p rope r ty  may be 

c r e a t e d ,  t r a n s f e r r e d ,  a l t e r e d ,  o r  te rmina ted .  

Comment 

The key t o  t h i s  s e c t i o n  i s  t h a t  t h e  o f f e n d e r  must, wi th  t h e  

use of a document, knowingly cause ano the r  e i t h e r  t o  assume, c r e a t e ,  

t r a n s f e r ,  a l t e r  o r  t e rmina te  any r i g h t ,  o b l i g a t i o n  o r  power. Th i s  

s e c t i o n  r e p l a c e s  t h e  p r e s e n t  and gene ra l  f o r g e r y  s t a t u t e ,  40-6-1, CRS 

1963, and o t h e r  s t a t u t e s  d e f i n i n g  f o r g e r y  o f fenses ,  including:  


13-6-42, CRS 1963 -- A l t e r i n g  o r  Using Al t e red  C e r t i f i c a t e s .  
13-7-35, CRS 1963 -- Forging A b i l i t y  t o  Respond i n  Damages. 
40-6-12, CRS 1963 -- Forging o r  Defacing O f f i c i a l  Sea l s .  
59-21-7, CRS 1963 -- Forgery of B a l l o t  



ARTICLE 8. THEFT 

40-8-1. Theft .  Any person who knowingly does  any of t h e  

fol lowing commits t h e f t :  

( 1 ) ( a )  	 Obtains  o r  e x e r t s  unauthorized c o n t r o l  ove r  anything 

of va lue  of ano the r ;  o r  

( b )  	 Obtains  by decept ion  c o n t r o l  ove r  anything of va lue  of 

another ;  o r  

( c )  	 Obtains  by t h r e a t  c o n t r o l  ove r  anyth ing  of va lue  of 

another ;  o r  

( d )  	 Obtains  c o n t r o l  over  any s t o l e n  t h i n g  of va lue  knowing 

t h e  t h i n g  of va lue  t o  have been s t o l e n  by another ;  and 

( 2 ) ( a )  	 In t ends  t o  depr ive  ano the r  permanently of t h e  use  o r  

b e n e f i t  of t h e  t h i n g  of va lue ;  o r  

( b )  	 Knowingly uses ,  concea ls ,  o r  abandons t h e  t h i n g  of 

va lue  i n  such manner a s  t o  depr ive  ano the r  permanently 

of such use o r  b e n e f i t ;  o r  

( c )  	 Uses, concea ls ,  o r  abandons t h e  t h i n g  of va lue  knowing 

such use,  concealment, o r  abandonment probably w i l l  

dep r ive  ano the r  permanently of such use  o r  b e n e f i t .  

( 3 )  Any person who commits t h e f t  where t h e  va lue  of t h e  

th ing  involved does not  exceed one hundred d o l l a r s ,  and any person 

who commits t h e f t  twice o r  more w i t h i n  a  per iod  of s i x  months and from 

t h e  same person,  where t h e  aggrega te  va lue  of t h e  t h i n g s  involved does 

not  exceed one hundred d o l l a r s ,  i s  g u i l t y  of a c l a s s  -misdemeanor. 

( 4 )  Any person who commits t h e f t  where t h e  va lue  of t h e  t h i n g  

involved exceeds one hundred d o l l a r s ,  and any person who commits t h e f t  

twice o r  more wi th in  a  per iod  of s i x  months and from t h e  same person,  

where t h e  aggregate  va lue  of t h e  t h i n g s  involved exceeds one hundred 

d o l l a r s ,  i s  g u i l t y  of a c l a s s  - fe lony.  
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(5)  Any person who commits t h e f t  from t h e  person of ano ther ,  

r e g a r d l e s s  of t h e  va lue  of t h e  t h i n g  involved,  i s  g u i l t y  of a c l a s s  

- fe lony .  

Comment 

Th i s  s e c t i o n  combines t h e  major cr imes of l a r ceny ,  embezzle-
ment, conf idence game, o b t a i n i n g  goods o r  s e r v i c e s  by f a l s e  p re t enses ,  
and buying and r e c e i v i n g  s t o l e n  goods. The d i s t i n c t i o n s  between t h e s e  
cr imes a r e  t e c h n i c a l  and have h i s t o r i c a l  s i g n i f i c a n c e  only .  

I n  combining t h e s e  cr imes,  t h i s  s e c t i o n  makes t h r e e  major 
changes. 

( 1 )  It a b o l i s h e s  t h e  d i s t i n c t i o n  between t h e s e  cr imes,  such 
a s  whether o r  n o t  t h e  a c t o r  had possess ion  of t h e  p rope r ty  before  he 
misappropr ia ted it, which i s  t h e  d i s t i n c t i o n  between l a r c e n y  and 
embezzlement; whether he ob ta ined  t i t l e  t o  it o r  j u s t  possess ion  of 
t h e  p rope r ty ,  which i s  t h e  d i s t i n c t i o n  between l a r ceny  by b a i l e e  and 
o b t a i n i n g  goods and s e r v i c e s  under f a l s e  p r e t e n s e s ;  and whether t h e  
f a l s e  r e p r e s e n t a t i o n  was a  v i s i b l e  token,  symbol o r  dev ice ,  which i s  
t h e  d i s t i n c t i o n  between o b t a i n i n g  goods o r  s e r v i c e s  under f a l s e  pre-  
t e n s e s  and conf idence game. 

( 2 )  The c r i m i n a l  i n t e n t  r e q u i r e d  f o r  each of t h e  p r e s e n t  
cr imes v a r i e s .  For example, t h e  p r e s e n t  cr ime of l a r c e n y  r e q u i r e s  
t h e  i n t e n t  t o  d e p r i v e  t h e  owner permanently of h i s  p roper ty .  I f  t h e  
a c t o r  d i d  no t  i n t end  t o  keep t h e  p rope r ty  permanently bu t  in tended  t o  
r e t u r n  it, he i s  n o t  g u i l t y  of l a r ceny .  (A s p e c i a l  s i t u a t i o n ,  "joy-
r i d i n g , "  i s  t r e a t e d  s e p a r a t e l y  i n  t h e  p r e s e n t  and proposed law ( s e e  
proposed s e c t i o n  40-8-2). J o y r i d i n g  r e q u i r e s  an i n t e n t  t o  dep r ive  
t h e  owner t empora r i l y  of h i s  p rope r ty . )  I n  embezzlement, t h e  i n t e n t  
t o  r e t u r n  t h e  p rope r ty  i s  no t  a defense  t o  p rosecu t ion ,  even though 
t h a t  i n t e n t  e x i s t e d  a t  t h e  t ime of t h e  convers ion.  A l l  t h a t  i s  re -
qu i r ed  i n  embezzlement i s  a f r a u d u l e n t  o r  c r i m i n a l  convers ion.  It i s  
w e l l  e s t a b l i s h e d  Colorado law t h a t  only  a person wi th  custody of 
p rope r ty  can commit l a r c e n y  of it. I n  a d d i t i o n ,  t h e  l a r ceny  by b a i l e e  
p rov i s ion  covers  l a r c e n y  by persons  i n  possess ion  of t h e  proper ty .  
The r e s u l t  i s  t h a t ,  a l though  each has  t h e  same i n t e n t ,  one person i s  
g u i l t y  and ano the r  i s  no t  g u i l t y ,  depending on t h e  s e c t i o n  under which 
he i s  prosecuted.  

( 3 )  A number of t h e  p r e s e n t  s e c t i o n s  were n e c e s s i t a t e d  by t h e  
f a c t  t h a t  t h e  s u b j e c t  m a t t e r  of l a r ceny ,  i . e . ,  t h e  p rope r ty  which 
could be s t o l e n ,  had been l i m i t e d  a t  common law t o  pe r sona l  goods of 
ano the r ,  so  t h a t  deeds t o  l and ,  t h i n g s  which were a f f i x e d  t o  l and ,  
and t h i n g s  which grew on t h e  land  were o u t s i d e  t h e  scope of l a rceny .
This  has  caused many s p e c i f i c  enactments adding t o  t h e  t h i n g s  which 
might be s t o l e n .  A p a r t i a l  l i s t  of s p e c i a l  Colorado enactments in -  
c ludes : 



40-5-3 S t e a l i n g  of  a Dog 

40-5-4 S t e a l i n g  o f  Ore o r  Mine ra l s  from a  Mine 

40-5-5 S t e a l i n g  of Ore from a  Reduct ion M i l l  

40-5-6 S t e a l i n g  F i x t u r e s  from a  House 

40-5-7 S t e a l i n g  from R e a l t y  

40-5-8 S t e a l i n g  L ive s tock  

40-5-9 S t e a l i n g  a  Motor V e h i c l e  

40-5-13 Larceny by B a i l e e  

40-5-14 S t e a l i n g  Bedding, F u r n i t u r e ,  e t c . ,  from a  Lodging 

40-5-29 S h o p l i f t i n g  

Embezzlement i s  n o t  a common law o f f e n s e .  It i s  common law 
l a r c e n y  extended by s t a t u t e .  Colorado s t a t u t e s  c o n t a i n  s e v e r a l  
embezzlement s t a t u t e s ,  i n c l u d i n g :  

40-5-15 What C o n s t i t u t e s  Embezzlement 

40-5-16 Embezzlement of P u b l i c  P r o p e r t y  

40-5-17 Embezzlement by P u b l i c  O f f i c e r s  

40-5-18 Embezzlement by C a r r i e r s  and Warehousemen 

40-5-19 Embezzlement of Landlord 's Sha re  of  Crops  

I n  a l l ,  t h i s  proposed s e c t i o n  r e p l a c e s  some 50  s e p a r a t e  sec-
t i o n s  which d e f i n e  and p rov ide  p e n a l t i e s  f o r  some t y p e  of " s t e a l i n g w  
o r  "mi sapp rop r i a t i on ,  

T h i s  proposed s e c t i o n  can n o t  be v i o l a t e d  u n l e s s  t h e  a c t o r ' s  
conduct  i s  d e s c r i b e d  i n  one pa r ag raph  of bo th  s u b s e c t i o n s  ( 1 )  and ( 2 ) .  
Subsec t i on  ( 1 )  l i s t s  f o u r  methods which may be used  t o  accompl ish  t h e  
mi sapp rop r i a t i on ,  and s u b s e c t i o n  (2 )  d e s c r i b e s  a s t a t e  of  mind which 
i s  e i t h e r  e v i d e n t  o r  presumed, 

Presumption o f . t h e  a c t o r ' s  i n t e n t  i s  r e f l e c t e d  i n  t h e  manner 
i n  which he  u s e s  t h e  s t o l e n  t h i n g  of  v a l u e .  S u b s e c t i o n  ( 1 )  d e s c r i b e s  
t h e  r e q u i r e d  c r i m i n a l  a c t ,  and s u b s e c t i o n  (2)  d e s c r i b e s  t h e  r e q u i r e d  
c r i m i n a l  s t a t e  of  mind. 

I n  s u b s e c t i o n  ( 1 ) .  p r o p e r t y  i s  d e f i n e d  a s  " any th ing  o f  va luea8  
t o  be s u r e  t h a t  i t s  scope i s  a s  broad i n  s t e a l i n g  a s  it i s  elsewhere 
i n  t h e  law, and t h e  s p e c i f i c  p r o v i s i o n s  a r e  no l o n g e r  needed. 

"Anything of va lue"  i s  s u f f i c i e n t l y  broad i n  i t s  coverage  t o  

i n c l u d e  r e a l  and p e r s o n a l  p r o p e r t y ,  and t a n g i b l e  and i n t a n g i b l e  

p rope r ty .  




S u b s e ~ t i o n  ( 1 )  ( a )  covers  a s i t u a t i o n  where p re sen t  Colorado 
la rceny  and embezzlement s t a t u t e s  are now app l i cab le .  Th i s  s e c t i o n  
d e a l s  wi th  t h e  problem of a p p r o p r i a t i o n  of p rope r ty  without  t h e  con-
s e n t  of t h e  owner o r  o t h e r  a u t h o r i z a t i o n .  The o f f e n s e  may be commit- 
t e d  by a  person sna tch ing  t h e  p rope r ty  o u t  of t h e  owner's hands, such 
a s  a  purse  sna t che r ,  o r  by a person e n t r u s t e d  with  t h e  proper ty  a s  
agent ,  b a i l e e  o r  otherwise .  It i s  immater ia l  what r e l a t i o n s h i p  t o  
t h e  owner o r  t o  t h e  proper ty  t h e  a c t o r  had. 

Subsect ion ( l ) ( b )  covers  conduct which i s  now covered by 
confidence game and f a l s e  p r e t e n s e s  s t a t u t e s .  I f  t h e  decept ion  i s  
e f f e c t i v e  t o  cause t h e  v i c t im  t o  p a r t  w i t h  anything of va lue ,  it is ,  
i n  gene ra l ,  no defense  t h a t  a reasonable  person would n o t  have been 
misled. Th'e a c t o r  must i n t end  t o  c r e a t e  an i m  r e s s i o n  f o r  t h e  urpose
of inducing t h e  owner t o  p a r t  w i th  it. Decept!on can be accomp fi shed 
by t h e  a c t o r  i n  r e i n f o r c i n g  t h e  v i c t i m ' s  f a l s e  b e l i e f ,  p revent ing  t h e  
v i c t im  from acqu i r ing  informat ion which could in f luence  h i s  dec i s ion ,  
f a i l i n g  t o  d i s c l o s e  a l l  p e r t i n e n t  informat ion t o  t h e  v i c t im  o r  by 
us ing  symbols, tokens o r  any o t h e r  v i s i b l e  ins t rument  t o  dece ive  t h e  
vic t im.  

Subsect ion (1) ( c )  d e a l s  w i t h  s i t u a t i o n s  where coerc ion  r a t h e r  
than  decept ion  i s  t h e  method employed t o  make t h e  v i c t im  t r a n s f e r  h i s  
proper ty .  Th i s  method i s  covered by t h e  presen t  blackmail  o r  ex tor -  
t i o n  s t a t u t e .  

The t h r e a t  may be e i t h e r  expres s  o r  implied. It is  s u f f i c i e n t ,  
f o r  example, t h a t  t h e  a c t o r  a s k s  f o r  money i n  exchange f o r  h i s  promise 
no t  t o  i n f l i c t  phys i ca l  harm, o r  i n  exchange f o r  " p r o t e c t i o n m  from 
harms where t h e  a c t o r  i n t e n d s  t o  convey t h e  impression t h a t  he w i l l  i n  
some f a s h i o n  i n s t i g a t e  t h e  harm from which he proposes t o  "p ro tec t t t  
t h e  .v ic t im.  

The th rea t ened  harm may be lawful  o r  unlawful.  The a c t o r  may 
be p r i v i l e g e d  o r  even duty-bound t o  i n f l i c t  t h e  harm which he 
t h r e a t e n s ;  y e t  i f  he employs t h e  t h r e a t  of harm t o  coerce  a  t r a n s f e r  
of p roper ty  f o r  h i s  own b e n e f i t  he c l e a r l y  i s  g u i l t y .  For example, 
a  policeman who i s  under a  du ty  t o  make an a r r e s t  t h r e a t e n s  an a r r e s t  
un le s s  h i s  v i c t im  pays him money. 

T h r e a t s  need no t  be made e s p e c i a l l y  t o  t h e  a c t o r .  Threa ts  can 
be t h r e a t s  t o  anyone. If t h e  t h r e a t  i s  i n  f a c t  t h e  e f f e c t i v e  means 
of compelling ano the r  t o  g ive  up anything of va lue ,  t h e  c h a r a c t e r  of 
t h e  r e l a t i o n s h i p  between t h e  v i c t i m  and t h e  a c t o r  whom he chooses t o  
p r o t e c t  i s  immaterial .  Whether a  t h r e a t  t o  i n j u r e  a  t h i r d  person,  
u n r e l a t e d  t o  t h e  v i c t im ,  was intended t o  i n t i m i d a t e  o r  was e f f e c t i v e  f o r  
t h a t  purpose can be decided by t h e  t r i e r  of t h e  f a c t s .  

I n  a d d i t i o n  t o  t h e  t h r e a t  of bod i ly  harm, t h i s  s e c t i o n  inc ludes  
a  t h r e a t  t o  phys i ca l  confinement, t o  commit any c r i m i n a l  o f f ense ,  t o  
accuse any person of a c r i m i n a l  o f f e n s e ,  t o  expose any person t o  
h a t r e d ,  contempt o r  r i d i c u l e ,  and t o  harm a  person ' s  c r e d i t  o r  bus ines s  
repute .  

Subsec t ion  ( 1 )  ( d )  i n c o r p o r a t e s  t h e  p re sen t  crime of buying and 
r ece iv ing  s t o l e n  goods. Th i s  subsec t ion  broadens t h e  p r e s e n t  crime by 
e l i m i n a t i n g  t h e  n e c e s s i t y  t h a t  t h e  p rope r ty  comes i n t o  t h e  r e c e i v e r ' s  



hands  f rom a n  a c t  of  b u r g l a r y ,  l a r c e n y  o r  r o b b e r y .  A l s o ,  t h e  p r e s e n t  

s t a t u t e  e x c l u d e s  f rom i t s  c o v e r a g e  s i t u a t i o n s  where t h e  p r o p e r t y  
t r a n s f e r r e d  i s  v a l u e d  a t  less t h a n  $50. T h i s  p r o p o s e d  s u b s e c t i o n  
i n c l u d e s  a n y t h i n g  of  v a l u e .  By i n c o r p o r a t i n g  t h e  crime, t h i s  
s u b s e c t i o n  makes it i m p o s s i b l e  t o  c o n v i c t  of  two o f f e n s e s  based  on t h e  
same t r a n s a c t i o n ,  which c a n  happen u n d e r  p r e s e n t  law,  where a  p e r s o n  
i s  h e l d  . g u i l t y  a s  a  p r i n c i p a l  t o  t h e  o r i g i n a l  a c t  of t h e f t  b e c a u s e  h e  
h e l p e d  p l a n  t h e  o f f e n s e ,  and  a l s o  o f  a  s e p a r a t e  o f f e n s e  o f  r e c e i v i n g  
because  he t o o k  h i s  s h a r e  o f  t h e  p r o c e e d s .  

S u b s e c t i o n  ( 2 )  r e q u i r e s  t h e  a c t o r ,  a f t e r  a  t h i n g  of v a l u e  h a s  
been  m i s a p p r o p r i a t e d ,  t o  a c t  e i t h e r  knowingly o r  i n t e n t i o n a l l y  i n  
s u c h  a  manner s o  a s  t o  d e p r i v e  t h e  owner o f  s u c h  t h i n g  o f  v a l u e .  The 
a c t o r  must  have  e i t h e r  t h e  i n t e n t i o n  t o  d e p r i v e  p e r m a n e n t l y  t h e  owner 
o f  s u c h  t h i n g  of  v a l u e  o r  knowingly  a c t  i n  s u c h  a  manner t h a t  h e  ex-
h i b i t s  a  knowledge t h a t  h i s  c o n d u c t  w i l l  c a u s e ,  i n  a l l  l i k e l i h o o d ,  t h e  
owner t o  l o s e  permanent1  s u c h  t h i n g  of  v a l u e .  The c r i m i n a l  s t a t e  o f  
mind i n  s u b s e c t i o n  ( 2 )( ar i s  permanent  d e p r i v a t i o n ,  w h i l e  s u b s e c t i o n s  
( b )  and ( c )  describe c o n d u c t  which  i s  engaged  i n  knowingly and  which 

presumes t h e  i n t e n t  o f  permanent  d e p r i v a t i o n .  


S u b s e c t i o n s  ( 3 )  and  ( 4 )  p r o v i d e  p e n a l t i e s  f o r  t h e  o f f e n s e  o f  
t h e f t .  The g r a d i n g  o f  p e n a l t i e s  i s  e s s e n t i a l l y  t h e  same a s  now pro-  
v i d e d  i n  t h e  l a r c e n y  s t a t u t e .  The d i s t i n c t i o n  between misdemeanor and  
f e l o n y  punishment  i s  d e t e r m i n e d  by t h e  v a l u e  o f  t h e  items t a k e n  and 
t h e  f r e q u e n c y  o f  t h e  o f f e n s e s .  The v a l u e  d i s t i n c t i o n  h a s  been  r g i s e d  
from $50 t o  $100, however,  t o  r e f l e c t  con tempora ry  v a l u e s .  

S u b s e c t i o n  ( 3 )  makes t h e f t  a h i g h  misdemeanor i f  t h e  v a l u e  o f  

t h e  t h i n g  m i s a p p r o p r i a t e d  i s  $100 o r  l e s s  i n  v a l u e  o r  t h e  a c t o r  h a s  

commit ted t h e f t  two o r  more times w i t h i n  s i x  months f rom t h e  same 

v i c t i m  and  t h e  v a l u e  o f  a l l  t h i n g s  t a k e n  d o e s  n o t  e x c e e d  $100. 


S u b s e c t i o n  ( 4 )  makes t h e f t  a low g r a d e  f e l o n y  i f  t h e  v a l u e  o f  
t h e  t h i n g  t a k e n  e x c e e d s  $100 i n  v a l u e  o r  t h e  a c t o r  h a s  commit ted t h e f t  
two o r  more times w i t h i n  s i x  months and t h e  v a l u e  o f  a l l  t h i n g s  m i s -
a p p r o p r i a t e d  e x c e e d s  $100 d o l l a r s  i n  v a l u e .  

S u b s e c t i o n  (5)  c o v e r s  c a s e s  where t h e  t h i n g  m i s a p p r o p r i a t e d ,  

r e g a r d l e s s  o f  v a i u e ,  i s  t a k e n  f rom t h e  p e r s o n  of  a n o t h e r .  It i s  a 

r e s t a t e m e n t  of t h e  p r e s e n t  law. E s s e n t i a l 1  , it i s  an  a c t  of " s t e a l - 

i n g , "  w i t h o u t  c i r c u m s t a n c e s  o f  f o r c e  o r  v i o  1e n c e  a s  would c o n s t i t u t e  

r o b b e r y ,  where t h e  t h i n g  s t o l e n  i s  on t h e  p e r s o n  on whom t h e  t h e f t  i s  

made. N e v e r t h e l e s s ,  t a k i n g  someth ing  o f  v a l u e  f rom a  p e r s o n  i n v o l v e s  

some d e g r e e  o f  d a n g e r  ' t o  t h e  v i c t i m  which i s  n o t  p r e s e n t  d u r i n g  o t h e r  

t h e f t  o f f e n s e s ,  and a c c o r d i n g l y  i s  pun i shed  more s e v e r e l y  t h a n  o t h e r  

t y p e s  o f  t h e f t  o f f e n s e s .  P o c k e t - p i c k i n g  i s  a n  example o f  c o n d u c t  

cove red  h e r e .  


40-8-2. J o v r i d i n q .  ( 1 )  Any p e r s o n  who knowingly t a k e s  pos- 

s e s s i o n  o f ,  o r  d r i v e s ,  o r  p r o p e l s ,  o r  t a k e s  away, any  motor  v e h i c l e  

o r  c r a f t ,  t h e  p r o p e r t y  of a n o t h e r ,  w i t h o u t  a u t h o r i t y  o r  c o n s e n t  o f  t h e  

owner t h e r e o f  o r  h i s  d u l y  a u t h o r i z e d  a g e n t ,  w i t h  t h e  i n t e n t  t o  



t empora r i l y  d e p r i v e  t h e  owner of t h e  pos se s s ion ,  use ,  o r  b e n e f i t  of  

t h e  same, o r  who knowingly a i d s ,  a b e t s ,  o r  a s s i s t s  a n o t h e r  i n  s o  

doing,  commits j o y r i d i n g .  

( 2 )  Any person  who commits j o y r i d i n g  f o r  t h e  f i r s t  time i s  

g u i l t y  of  a c l a s s  -misdemeanor. 

( 3 )  Any person  who commits j o y r i d i n g  a second o r  subsequent  

t ime  i s  g u i l t y  of a c l a s s  - f e l o n y . 
Comment 

T h i s  s e c t i o n  r e s t a t e s  t h e  p r e s e n t  j o y r i d i n g  s t a t u t e  -- 13-13-
2, CRS 1963. 

ARTICLE 9. ROBBERY 

40-9-1. Simple robbery.  Any person  who t a k e s  any th ing  of  

v a l u e  from t h e  person  o r  p r e sence  of a n o t h e r ,  w i th  t h e  i n t e n t  t o  de- 

p r i v e  t h e  owner permanently of  h i s  p r o p e r t y  o r  i n t e r e s t  t h e r e i n ,  by 

t h e  u s e  of f o r c e  o r  by t h r e a t e n i n g  t h e  u s e  of  f o r c e  commits s imple  

robbery  and i s  g u i l t y  of  a c l a s s  - f e lony .  

Comment 

T h i s  proposed s e c t i o n  proposes  no major changes ,  and i s  a 
r e s t a t e m e n t  of 40-5-1(1) ,  CRS 1963. One minor change i s  recommended, 
t h a t  of  s t a t i n g  t h e  o f f e n d e r  must have t h e  i n t e n t  t o  d e p r i v e  perma- 
n e n t l y  t h e  owner of h i s  p rope r ty .  T h i s  i s  e s s e n t i a l l y  t h a t  r e q u i r e d  
under  t h e  p r e s e n t  s t a t u t e :  "Robbery i s  t h e  f e l o n i o u s  and v i o l e n t  
taking. . . "  

40-9-2. Aqqravated robbery.  Any person  who commits s imple  

robbery  and du r ing  t h e  a c t  of  robbery:  

( 1 )  	 Is armed wi th  a dangerous  weapon and i n t e n d s  t o  i n f l i c t  

b o d i l y  i n j u r y  i f  r e s i s t e d ;  

( 2 )  	 I n f l i c t s  b o d i l y  i n j u r y  w i t h  a dangerous  weapon; o r  
-

( 3 )  	 Has p r e s e n t  an accomplice who ' is armed w i t h  a dangerous 

weapon and who i n t e n d s  t o  i n f l i c t  b o d i l y  i n j u r y  i f  



r e s i s t e d ,  commits aggravated robbery,  and i s  g u i l t y  of  

a c l a s s  - f e l o n y. 
Comment 

T h i s  proposed s e c t i o n  r e p l a c e s  t h e  armed o r  aggravated robbery 
p rov i s ions  conta ined  i n  t h e  p r e s e n t  law, 40-5-1(2), CRS 1963, and 
proposes no major changes. 

40-9-3. Sentencinq.  Any person convic ted  of robbery o r  

aggravated robbery who i s  under  t h e  age of twenty-one y e a r s  a t  t h e  

time of t h e  o f f e n s e ,  may be sentenced t o  confinement i n  t h e  s t a t e  re-

formatory,  o r  t h e  s t a t e  p e n i t e n t i a r y ,  i n  t h e  d i s c r e t i o n  of t h e  c o u r t ;  

and, i f  sentenced t o  t h e  s t a t e  p e n i t e n t i a r y ,  such person s h a l l  be 

deemed g u i l t y  of a c l a s s  - fe lony .  

Comment 

Th i s  s e c t i o n  r e s t a t e s  t h e  s p e c i a l  p e n a l t y  c l a u s e  of t h e  p r e s e n t  
s t a t u t e ,  40-5-1(3), CRS 1963. However, it proposes  t h a t  where t h e  
o f f e n d e r  i s  u n d e r - 2 1  y e a r  of age a t  t h e  time of t h e  o f f e n s e ,  r a t h e r  
t han  a t  t h e  t i m e  of h i s  conv ic t ion ,  he may be sen tenced  t o  t h e  s t a t e  
reformatory.  No f e l o n y  p e n a l t y  i s  provided f o r  a re formatory  sentence.  
A l l  s en t ences  t o  t h e  s t a t e  re formatory  under t h e  p r e s e n t  law a r e  f o r  
an inde te rmina te  number of years .  



PAR? C. OFFENSES AFFECTING PUBLIC DECENCY 


SUB-PART 1. SEXUAL OFFENSES 


ARTICLE 10. RAPE 


40-10-1. R a ~ a .  ( 1 )  Any male who has  sexua l  i n t e r c o u r s e  wi th  

a  female no t  h i e  w i fe  commits r a p e  i f :  

( a )  	 H e  compels h e r  t o  submit by f o r c e  o r  by t h r e a t  of i m -

minent dea th ,  s e r i o u s  bodi ly  h a m ,  extreme pa in  o r  kid- 

naping, t o  be i n f l i c t e d  on anyone; o r  

(b )  	 H e  h a s  s u b s t a n t i a l l y  impaired h e r  power t o  a p p r a i s e  o r  

c o n t r o l  h e r  conduct by adminis te r ing  o r  employing without  

h e r  knowledge drugs,  i n t o x i c a n t s  o r  o t h e r  means f o r  t h e  

purpose of prevent ing  r e s i s t a n c e ;  o r  

( c )  	 The female is  unconscious; o r  

( d )  	 The female is  l e s s  t han  1 2  y e a r s  o ld .  

(2)  Rape i s  a  c l a s s  f e lony  u n l e s s  i n  t h e  course  thereof  

the. o f f ende r  i n f l i c t s  s e r i o u s  bodi ly  harm upon anyone, o r  t h e  v i c t im  

was no t  a vo lun ta ry  s o c i a l  companion of t h e  o f f e n d e r  upon t h e  occas- 

ion  of t h e  crime and had n o t  p rev ious ly  permi t ted  him sexua l  l i b e r t i e s ,  

i n  which c a s e s  t h e  o f f e n s e  is  a  c l a s s  fe lony .  

Comment 

Under t h i s  s e c t i o n ,  a  man must have sexua l  i n t e r c o u r s e  wi th  a  
woman hejknows is not  h i s  w i fe  under c i rcumstances  where it i s  c l e a r  
t h a t  she has  no t  consented t o  i n t e r c o u r s e  and where h e r  r e s i s t a n c e  i s  
overcome by t h e  use  o r  t h r e a t  of f o r c e ,  o r  she i s  unable t o  g ive  
e f f e c t i v e  consent  because she l a c k s  mental  c a p a c i t y  o r  r e s p o n s i b i l i t y .  
R e s t r i c t i n g  l i a b i l i t y  t o  males under t h i s  s e c t i o n  does  no t  preclude 
t h e  conv ic t ion  of a female who a c t s  a s  an accomplice, however. F o r c i b l e  
sexua l  conduct,  o ther  than  i n t e r c o u r s e  i s  covered under proposed 
a r t i c l e  11. 

The s i t u a t i o n s  covered by subsec t ion  ( l ) ( a )  a r e  t h e  c l a s s i c  
rape  	cases .  Th i s  subsec t ion  s u b s t a n t i a l l y  r e s t a t e s  subsec t ion  (3) and 
a  major p o r t i o n  of subsec t ion  (4)  of t h e  p re sen t  law. The v i c t i m ' s  
r e s i s t a n c e  must be overcome e i t h e r  by f o r c e  o r  by a t h r e a t  of dea th ,  
s e r i o u s  bodi ly  harm, extreme pa in  o r  kidnaping t o  be i n f l i c t e d  upon 



anyone. The phrase  " to  be i n f l i c t e d  upon anyoneH ex tends  t h e  range of 
t h r e a t s  of  harm t o  a  member of  t h e  v i c t i m ' s  fami ly ,  h e r  f r i e n d s ,  o r  
anyone. Whether t h e  t h r e a t  i s  s u f f i c i e n t  t o  undermine h e r  w i l l  t o  
resist and whether t h e  t h r e a t  i s  i n  f a c t  a  "barga in ,"  however, must 
be determined by t h e  t r i e r  of t h e  f a c t s .  

Subsect ion ( 1 )  ( b )  cove r s  s i t u a t i o n s  now covered by subsec- 
t i o n s  (6)  and ( 7 )  and a  p o r t i o n  of subsec t ion  ( 4 )  of t h e  p r e s e n t  
s t a t u t e .  Cases i n  which t h e  v i c t i m  i s  u n w i t t i n g l y  drugged o r  i n t o x i -
ca t ed  should be t r e a t e d  a s  being equa l  t o  f o r c i b l e  r ape  because,  i n  
both c a s e s ,  t h e  v i c t i m ' s  w i l l  t o  r e s i s t  i s  undermined. 

Subsec t ion  ( l ) ( c )  cove r s  s i t u a t i o n s  where t h e  female  i s  un-
conscious.  Her unconsciousness  may o r  may no t  be brought  about  by 
t h e  o f f ende r ,  bu t  she  i s  powerless  t o  consen t  o r  r e s i s t .  

Subsec t ion  1 ( d )  cove r s  t h e  s t a t u t o r y  r ape  s i t u a t i o n  now 
covered by s e c t i o n  111 of t h e  p r e s e n t  law, which r e q u i r e s  t h e  female 
t o  be under 18 and t h e  male ove r  18 y e a r s  of age. Consent of t h e  
female i s  immater ia l  under t h e  p r e s e n t  law. T h i s  proposed s e c t i o n  
covers  on ly  i n t e r c o u r s e  w i th  a  c h i l d  under  t h e  age of 12. The age of 
t h e  o f f e n d e r  and whether o r  no t  t h e  c h i l d  gave consen t  a r e  immater ia l  
f a c t s .  Sexual  a c t i v i t y  i nvo lv ing  a d o l e s c e n t s  and a d o l e s c e n t s  and 
a d u l t s  i s  covered i n  proposed a r t i c l e  13. 

Subsec t ion  ( 2 )  p rov ides  two p e n a l t i e s  f o r  rape.  A l e s s e r  
p e n a l t y  i s  t o  be imposed i f  t h e  r a p i s t  does  n o t  harm t h e  v i c t i m  o r  
anyone, o r  i f  t h e  v i c t im  has  p rev ious ly  pe rmi t t ed  t h e  r a p i s t  s exua l  
l i b e r t i e s  and was a t  t h e  t ime of t h e  o f f e n s e  a  v o l u n t a r y  s o c i a l  
companion of t h e  r a p i s t .  The most s eve re  p e n a l t y  should on ly  be i m -
posed i n  s i t u a t i o n s  which a r e  t h e  most b r u t a l  o r  shocking,  and evoke 
a t h r e a t  t o  p u b l i c  s e c u r i t y ,  e.g., where t h e  v i c t i m  s u f f e r s  p h y s i c a l  
i n j u r y  o r  where i n  e f f e c t  she  i s  a t t a c k e d  by a s t r a n g e r .  A l e s s e r
pena l ty  should be imposed i n  t h e  l a t t e r  c a s e  where t h e  o f f e n d e r  com- 
m i t s  f o r c i b l e  rape  upon a female w i t h  whom he has  a l r e a d y  been i n t i -  
mate. I n  t h i s  s i t u a t i o n ,  t h e r e  i s  c l e a r l y  l e s s  ou t r age  t o  t h e  female  
sense  of v i r t u e  which i s  t h e  b a s i s  f o r  t h e  o f f e n s e  of rape.  

40-10-2. Gross sexua l  impos i t ion .  Any male who has  s exua l  

i n t e r c o u r s e  w i t h a  female n o t  h i s  wi fe  commits g r o s s  s exua l  impos i t ion  

and i s  g u i l t y  of a c l a s s  f e l o n y  i f :  

( 1 )  He compels h e r  t o  submit by any t h r e a t  t h a t  would prevent  

r e s i s t a n c e  by a  woman of o r d i n a r y  r e s o l u t i o n ;  o r  

( 2 )  He knows t h a t  she  s u f f e r s  from a  mental  d i s e a s e  o r  d e f e c t  

which r ende r s  h e r  i ncapab le  of a p p r a i s i n g  t h e  n a t u r e  of 

h e r  conduct;  o r  

( 3 )  He knows t h a t  she  i s  unaware t h a t  a s exua l  a c t  i s  being 



committed upon her or  t h a t  she  submits because she 

f a l s e l y  supposes t h a t  he i 8  h e r  husband. 

Comment 

T h i s  s e c t i o n  d e a l s  w i th  sexua l  i n t e r c o u r s e  under c i rcumstances  
which a r e  no t  considered a s  aggrava t ing  a s  those  covered i n  t h e  pro-
posed rape  sec t ion .  F o r c i b l e  s exua l  a c t i v i t y  o t h e r  than  i n t e r c o u r s e  
i s  covered under proposed a r t i c l e  11. 

Subsect ion (1)  covers  s i t u a t i o n s  where t h e  male compels h e r  
t o  submit t o  i n t e r c o u r s e  by t h r e a t s ,  o t h e r  t han  t h r e a t s  of dea th ,  
s e r i o u s  bodi ly  harm, i n t e n s e  pa in  o r  kidnaping t o  be i n f l i c t e d  on 
anyone. Lesser  t h r e a t s  of harm t o  be i n f l i c t e d  on ly  upon t h e  v i c t im  
warrant  a l e s s e r  pena l ty  t h a n  t h a t  provided f o r  i n  subsec t ion  ( l ) ( a )  
of t h e  proposed r a p e  sec t ion .  

Subsect ion ( 2 )  of t h i s  proposed s e c t i o n  d e a l s  wi th  sexua l  
i n t e r c o u r s e  under c i rcumstances  i n  which t h e  v i c t im  i s  unable t o  g ive  
e f f e c t i v e  consent  because of h e r  mental  i ncapac i ty .  It must be proved 
t h a t  t h e  woman was so s e r i o u s l y  mental ly  ill o r  d e f i c i e n t ,  t h a t  h e r  
mental i l l n e s s  o r  d e f i c i e n c y  rendered h e r  incapable  of understanding 
t h e  n a t u r e  of t h e  a c t ,  and t h a t  t h e  o f f e n d e r  knew of h e r  i ncapac i ty  
i n  o r d e r  t o  o b t a i n  a conv ic t ion  under t h i s  subsec t ion .  Proof t h a t  t h e  
o f f ende r  knew of h e r  i n c a p a c i t y  w i l l  u s u a l l y  be made by showing t h e  
c i rcumstances  i n  which t h e  a c t  was accomplished. I f  t h e  woman was an 
inmate of an i n s t i t u t i o n  f o r  t h e  mental ly  ill o r  d e f i c i e n t ,  t h a t  i n  
most c a s e s  w i l l  be s u f f i c i e n t  proof t h a t  t h e  o f f ende r  knew of h e r  
i ncapac i ty .  

I n t e r c o u r s e  under t h e s e  c o n d i t i o n s  does  n o t  warrant  t h e  
impos i t ion  of t h e  heavy pena l ty  f o r  rape.  Th i s  t ype  of i n t e r c o u r s e  
does no t  l ead  t o  a  gene ra l  sense  of i n s e c u r i t y  i n  t h e  community, a s  
does f o r c i b l e  rape ,  and t h e  harm done i s  no t  a s  g r e a t ,  i f  ou t r age  t o  
t h e  f e e l i n g s  of t h e  v i c t i m  i s  cons idered  t h e  e s s e n t i a l  harmfulness of 
non consensual  sexua l  i n t e r c o u r s e .  

Subsect ion ( 3 )  covers  s i t u a t i o n s  where i n t e r c o u r s e  i s  ac-
complished by means o t h e r  t han  by f o r c e ,  and where consent  of t h e  
v i c t im  i s  presen t .  A female who submits t o  i n t e r c o u r s e  but  i s  unaware 
t h a t  a  sexua l  a c t  i s  being committed upon h e r  i s  covered i n  t h i s  
subsec t ion .  Th i s  s i t u a t i o n  r a r e l y  occurs  and u s u a l l y  r e s u l t s  from a  
doc to r -pa t i en t  r e l a t i o n s h i p .  Where a  d o c t o r  has  i n t e r c o u r s e  w i t h  t h e  
v i c t i m  who has  been l e d  t o  b e l i e v e  t h a t  she  must submit t o  i n t e r c o u r s e  
a s  necessary  t r ea tmen t ,  t h e  female i s  no t  f o r c i b l y  rav ished ,  a l though 
she has  been deceived.  Subsec t ion  ( 3 )  a l s o  covers  s i t u a t i o n s  where 
t h e  o f f ende r  impersonates t h e  v i c t i m ' s  husband, and where t h e  o f f e n d e r  
s t a g e s  a mock marr iage i n  r e l i a n c e  on which t h e  v i c t im  engages i n  
sexua l  i n t e r c o u r s e  wi th  him. 



ARTICLE 11. DEVIATE SEXUAL INTERCOURSE 

40-11-1. Deviate  s exua l  i n t e r c o u r s e  by f o r c e  o r  impos i t ion .  

Any person who engages i n  d e v i a t e  s exua l  i n t e r c o u r s e  w i th  ano the r  

person,  o r  who causes  a n o t h e r  t o  engage i n  d e v i a t e  s exua l  i n t e r c o u r s e ,  

commits d e v i a t e  s exua l  i n t e r c o u r s e  by f o r c e  o r  impos i t i on  and i s  

g u i l t y  of a c l a s s  f e lony  i f :  

( 1 )  	 He compels t h e  o t h e r  person t o  p a r t i c i p a t e  by f o r c e  o r  

by t h r e a t  of imminent dea th ,  s e r i o u s  bod i ly  harm, extreme 

pa in  o r  k idnaping,  t o  be i n f l i c t e d  on anyone; o r  

( 2 )  	He has  s u b s t a n t i a l l y  impaired t h e  o t h e r  p e r s o n ' s  power 

t o  a p p r a i s e  o r  c o n t r o l  h i s  conduct ,  by admin i s t e r ing  o r  

employing wi thout  t h e  knowledge of t h e  o t h e r  person 

drugs ,  i n t o x i c a n t s  o r  o t h e r  means f o r  t h e  purpose of. 

p revent ing  r e s i s t a n c e ;  o r  

(3) 	The o t h e r  person i s  unconscious;  o r  

( 4 )  	 The o t h e r  person i s  less t h a n  1 2  y e a r s  o l d .  

40-11-2. Deviate  s exua l  i n t e r c o u r s e  by o t h e r  impos i t ion .  

Any person who engages i n  d e v i a t e  s exua l  i n t e r c o u r s e  w i th  ano the r  

person,  o r  who causes  a n o t h e r  t o  engage i n  d e v i a t e  s exua l  i n t e r c o u r s e ,  

commits d e v i a t e  s exua l  i n t e r c o u r s e  by o t h e r  impos i t i on  and i s  g u i l t y  

of a  c l a s s  f e lony  i f :  

( 1 )  	 H e  compels t h e  o t h e r  person t o  p a r t i c i p a t e  by any t h r e a t  

t h a t  would prevent  r e s i s t a n c e  by a  person of o r d i n a r y  

r e s o l u t i o n ;  o r  

( 2 )  	 He knows t h a t  t h e  o t h e r  person s u f f e r s  from a  mental  

d i s e a s e  o r  d e f e c t  which r e n d e r s  him incapab le  of app ra i s -

ing  t h e  n a t u r e  of h i s  conduct ;  o r  

(3) 	He knows t h a t  t h e  o t h e r  person submits  because he i s  una-

ware t h a t  a  s exua l  a c t  i s  being committed upon him. 
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Comment 

S e c t i o n s  40-11-1 and 40-11-2 r e p l a c e  Colorado 's  p r e s e n t  
crime a g a i n s t  n a t u r e  s t a t u t e .  I n  gene ra l ,  t h e s e  proposed s e c t i o n s  
p a r a l l e l  t h e  proposed r ape  and g r o s s  sexua l  impos i t ion  s e c t i o n s .  
P r e s e n t  Colorado law i s  broader  i n  i t s  scope than  i s  proposed he re  i n  
t h a t  it extends  i t s  coverage i n t o  a  marr ied coup le ' s  bedroom when 
t h e r e  i s  a  d e p a r t u r e  from an accep ted  s tandard  of sexua l  conduct ,  
By p a r a l l e l i n g  s e c t i o n s  40-10-1 and 40-10-2, t h e s e  d e v i a t e  sexua l  
i n t e r c o u r s e  s e c t i o n s  proposed he re  exclude from t h e i r  coverage a l l  
d e v i a t e  sexua l  p r a c t i c e s  no t  i nvo lv ing  f o r c e ,  a d u l t  co r rup t ion  of 
minors, o r  conduct o f f e n s i v e  t o  t h e  publ ic .  The scope of t h e s e  sec-
t i o n s  i s  l i m i t e d  t o  unna tu ra l  s exua l  i n t e r c o u r s e  accomplished by f o r c e  
o r  i t s  equ iva l en t .  Conduct o t h e r  than  unna tu ra l  sexua l  i n t e r c o u r s e  i s  
covered by o t h e r  proposed s e c t i o n s .  The scope of t h e s e  s e c t i o n s  
covers  unna tu ra l  s exua l  i n t e r c o u r s e  between two persons  of t h e  same 
sex,  between two persons  of t h e  o p p o s i t e  sex,  and between a person 
and an animal. Proposed s e c t i o n  40-13-1 covers  s i t u a t i o n s  where t h e  
v i c t im  i s  1 2  y e a r s  of age and o l d e r  but  has  no t  reached ma jo r i t y ,  and 
t h e  o f f e n d e r  i s  a t  l e a s t  f o u r  y e a r s  o l d e r  t han  t h e  v ic t im.  

P e n a l t i e s  provided i n  t h e s e  two proposed s e c t i o n s  a r e  l e s s  

t han  t h o s e  provided i n  proposed s e c t i o n s  40-10-.1 and 40-10-2. The 

reduc t ion  i s  j u s t i f i a b l e  on t h e  ground t h a t ,  i n  most ca ses ,  t h e  harm 

done t o  a  woman by f o r c i b l e ,  normal i n t e r c o u r s e  i s  g r a v e r  t han  t h a t  

involved i n  homosexual o r  d e v i a t e  he t e rosexua l  a s s a u l t .  Also,  t h e  

p o s s i b i l i t y  of pregnancy, t h e  phys i ca l  danger i n  ca se  a b o r t i o n  i s  

r equ i r ed ,  and t h e  impairment of h e r  m a r i t a l  e l i g i b i l i t y  a r e  f a c t o r s  

t h a t  need no t  be cons idered  here .  


40-11-3. Def in i t i on .  "Deviate sexua l  i n t e r cou r se ' '  means 

sexua l  i n t e r c o u r s e  p e r  o s  o r  p e r  anum between human be ings  who a r e  

no t  husband and wi fe ,  and any form of sexua l  i n t e r c o u r s e  w i th  an 

animal. 

Comment 

Deviate  s exua l  i n t e r c o u r s e  i s  de f ined  i n  proposed s e c t i o n  
40-11-3 a s  mouth-genital  and anus -gen i t a l  i n t e r c o u r s e  between human 
be ings ,  and any form of i n t e r c o u r s e  between a human being and an 
animal. Sexual  i n t e r c o u r s e ,  de f ined  e lsewhere  by s t a t u t e ,  r e q u i r e s  
p e n e t r a t i o n ,  however s l i g h t .  It does  no t  r e q u i r e  emission.  T h i s  
d e f i n i t i o n  i n c l u d e s  on ly  t h o s e  a c t s  of conduct which s imu la t e  normal 
i n t e r cou r se .  Indecent  a s s a u l t s  t h a t  do n o t  t a k e  t h i s  s p e c i a l  form of 
mock i n t e r c o u r s e  a r e  covered i n  o t h e r  proposed s e c t i o n s .  



ARTICLE 12. SEXUAL ASSAULT 

40-12-1. Sexual  a s s a u l t .  Any person who s u b j e c t s  a n o t h e r  

no t  h i s  spouse t o  any sexua l  c o n t a c t  commits s exua l  a s s a u l t  and i s  

g u i l t y  of a c l a s s - misdemeanor, i f :  

( 1 )  	 H e  knows t h a t  t h e  c o n t a c t  i s  o f f e n s i v e  t o  t h e  o t h e r  

person; o r  

(2 )  	 H e  knows t h a t  t h e  o t h e r  person s u f f e r s  from a  mental  

d i s e a s e  o r  d e f e c t  which r e n d e r s  him o r  h e r  i ncapab le  of 

a p p r a i s i n g  t h e  n a t u r e  of  h i s  o r  h e r  conduct;  o r  

(3) H e  knows t h a t  t h e  o t h e r  person i s  unaware t h a t  a  s exua l  

a c t  i s  being committed; o r  

( 4 )  	 He has  s u b s t a n t i a l l y  impaired t h e  o t h e r  pe r son ' s  power 

t o  a p p r a i s e  o r  c o n t r o l  h i s  o r  h e r  conduct  by adminis te r -  

i ng  o r  employing wi thout  t h e  o t h e r ' s  knowledge drugs ,  

i n t o x i c a n t s  o r  o t h e r  means f o r  t h e  purpose of p revent ing  

r e s i s t a n c e ;  o r  

(5)  The o t h e r  person i s  less than  2 1  y e a r s  o l d  and t h e  of -  

f e n d e r  i s  h i s  guard ian  o r  i s  o the rwi se  r e s p o n s i b l e  f o r  ' 

g e n e r a l  supe rv i s ion  o f .  h i s  we l f a re ;  o r  

( 6 )  The o t h e r  person i s  i n  custody of law o r  d e t a i n e d  i n  a  

h o s p i t a l  o r  o t h e r  i n s t i t u t i o n  and t h e  o f f e n d e r  has  

supe rv i so ry  o r  d i s c i p l i n a r y  a u t h o r i t y  o v e r  him. 

Comment 

T h i s  proposed s e c t i o n  d e f i n e s  c i rcumstances  under  which a  
sexua l  a s s a u l t  has  been committed. Under p r e s e n t  Colorado law, a 
person who c o m m i t s  a s exua l  a s s a u l t  upon ano the r  who i s  16 y e a r s  of 
age o r  o l d e r  i s  prosecuted under t h e  p r e s e n t  a s s a u l t  and b a t t e r y  
s e c t  ion. 

The c i rcumstances  enumerated under t h i s  s e c t i o n  a r e  in tended  
t o  cover  a l l  s i t u a t i o n s  wherein,  i f  a s exua l  c o n t a c t  i s  made, an of-  
f e n s e  has  been committed. Each c i rcumstance r e q u i r e s  t h e  element of 



non consent. Under subsec t ion  ( 1 ) .  t h e  o f f e n d e r  must know t h a t  t h e  
sexua l  c o n t a c t  i s  o f f e n s i v e  t o  t h e  v ic t im.  Under subsec t ion  ( 3 ) .  t h e  
o f f e n d e r  must know t h a t  t h e  sexua l  c o n t a c t  i s  known only t o  himself  
o r  t o  o t h e r s  bu t  not  t o  t h e  v ic t im.  Under t h e  remaining c i rcumstances ,  
a presumption i s  made t h a t  t h e  v i c t i m  i s  aware of t h e  c o n t a c t  bu t  i s  
incapable  of r e s i s t i n g ;  e i t h e r  t h e  v i c t i m  has  no t  consented o r  t h e  
o f f ende r ,  i n  some manner o t h e r  t han  by f o r c e ,  ha s  overcome t h e  v i c t i m ' s  
a b i l i t y  t o  r e s i s t .  

The d e f i n i t i o n  of what c o n s t i t u t e s  a sexua l  c o n t a c t  i s  con-
t a i n e d  i n  proposed s e c t i o n  40-12-3. 

A marr ied p a r t y  may n o t  be convic ted  of s exua l ly  a s s a u l t i n g  
h i s  o r  h e r  spouse, u n l e s s  t h e  c o n t a c t  i nvo lves  ano the r  p a r t y ,  e i t h e r  
human o r  animal,  and t h e  spouse-vic t im has  no t  g iven  h i s  o r  h e r  consent .  
S ince  t h i s  s e c t i o n  r e q u i r e s  non consen t  of t h e  v i c t im ,  consensual  
homosexual a s  we l l  a s  he t e rosexua l  non i n t e r c o u r s e ,  and non d e v i a t e  
i n t e r c o u r s e  r e l a t i o n s  do no t  f a l l  w i t h i n  i t s  scope. Th i s  exc lus ion  
p a r a l l e l s  o t h e r  s e c t i o n s  d e f i n i n g  sexua l  o f f e n s e s  and r e f l e c t s  t h e  
committee 's  d e c i s i o n  not  t o  punish consensual  sexua l  r e l a t i o n s  between 
a d u l t s ,  r e g a r d l e s s  of t h e  gender of t h e  p a r t i e s  involved and t h e  t ype  
of sexua l  a c t i v i t y ,  u n l e s s  t h e  a c t i v i t y  i s  open and no tor ious .  

Acts  of sexua l  agg res s ion ,  o t h e r  t han  sexua l  i n t e r c o u r s e  and 
d e v i a t e  sexua l  i n t e r c o u r s e ,  involv ing  an ado le scen t  o r  an a d u l t  and a 
c h i l d  o r  two a d o l e s c e n t s  whose ages  a r e  a t  l e a s t  f i v e  y e a r s  a p a r t ,  
r e g a r d l e s s  of t h e  gender  of t h e  p a r t i e s ,  a r e  covered under t h e  proposed 
sexua l  a s s a u l t  on c h i l d r e n  s e c t i o n .  

40-12-2. Sexual  a s s a u l t  on c h i l d r e n .  Any person who s u b j e c t s  

ano the r  n o t  h i s  spouse t o  any sexua l  c o n t a c t  commits s exua l  a s s a u l t  on 

c h i l d r e n  and i s  g u i l t y  of a c l a s s  - f e lony ,  i f :  

( 1 )  The o t h e r  person i s  l e s s  t han  twelve y e a r s  o l d ;  o r  

( 2 )  The o t h e r  person i s  l e s s  t han  s i x t e e n  y e a r s  o l d  and t h e  

o f f e n d e r  i s  a t  l e a s t  f o u r  y e a r s  o l d e r  t han  t h e  o t h e r  

person.  

Comment 

The conduct which c o n s t i t u t e s  an o f f e n s e  under t h i s  proposed 
s e c t i o n  i s  t r e a t e d  under p r e s e n t  law a s  1) an a s s a u l t  (an  unlawful 
a t t empt  coupled wi th  t h e  p r e s e n t  a b i l i t y  t o  commit a  v i o l e n t  i n j u r y  on 
t h e  person of ano the r  (40-2-33, CRS 1963) )  on a c h i l d  under 16 years  
of age and t h e  t a k i n g  of i ndecen t  and improper l i b e r t i e s  w i th  t h e  
c h i l d ,  o r  2 )  t h e  ent icement ,  a l l u remen t  o r  pe r suas ion  of any c h i l d  
under t h e  age of 16 i n t o  any room, o r  o f f i c e ,  o r  t o  any o t h e r  p l a c e  f o r  
t h e  purpose of t a k i n g  immodest, immoral, and indecen t  l i b e r t i e s  wi th  
t h e  c h i l d ,  o r  3) t h e  t a k i n g  of immodest, immoral, and indecent  l i b e r -  
t i e s  wi th  t h e  person of a  c h i l d  under  16 a t  any p l a c e  (40-2-32, CRS 



1963).  Thus, under t h e  p r e s e n t  law, t h e  v i c t i m  must be under 16 whi le  
t h e  offender may be of any age,  a l t hough  it i s  conce ivab le  t h a t  t h e  
o f f ende r  could be t h e  same age a s  o r  younger t han  t h e  v ic t im.  The 
v i c t i m ' s  consent  o r  l a c k  of consent  i s  immater ia l .  

Th i s  recommended s e c t i o n  proposes  s e v e r a l  s u b s t a n t i a l  changes 
i n  d e f i n i n g  what c o n s t i t u t e s  an o f f e n s e  i n  t h i s  a r e a  of " indecen tw  
a c t i v i t y .  

( 1 )  A s  de f ined  under proposed s e c t i o n  40-12-3, a c t u a l  c o n t a c t  
of t h e  v i c t im ,  e i t h e r  d i r e c t l y  o r  i n d i r e c t l y  by t h e  o f f e n d e r ,  must be 
accomplished. "Enticement, a l l u remen t ,  and pe r suas ion"  a r e  n o t  e l e -  
ments of t h e  o f f e n s e  a s  proposed i n  t h i s  s e c t i o n ,  and, i f  cons idered  
s u b s t a n t i a l l y  enough conduct t o  c o n s t i t u t e  an o v e r t  a c t  which, u n l e s s  
f r u s t r a t e d ,  would cu lmina te  i n  t h e  commission of a  s exua l  c o n t a c t ,  
w i l l  be prosecuted under  t h e  g e n e r a l  c r i m i n a l  a t t empt  s e c t i o n s  a s  an 
a t tempt  t o  commit s exua l  a s s a u l t  on c h i l d r e n .  

( 2 )  No o f f e n s e  h a s  been committed under  t h e  proposed s e c t i o n  
u n l e s s  t h e  v i c t i m  i s  under 16  and t h e  o f f e n d e r  i s  a t  l e a s t  f o u r  y e a r s  
o lde r .  (Subsec t ion  (2 )  which cove r s  s i t u a t i o n s  i n  which t h e  v i c t i m  i s  
11 y e a r s  o r  younger and t h e  o f f e n d e r  i s  any age i s  d i scussed  below.) 
Thus, i f  t h e  v i c t im  i s  13 and t h e  o f f e n d e r  i s  16 ,  o r  i f  t h e  v i c t i m  i s  
15 and t h e  o f f e n d e r  i s  18, no o f f e n s e  h a s  been committed. 

It i s  t h e  commit tee 's  i n t e n t i o n  n o t  t o  punish sexua l  a c t i v i t y ,  
o t h e r  t han  sexua l  i n t e r c o u r s e  and d e v i a t e  s exua l  i n t e r c o u r s e ,  which i s  
engaged i n  by consen t ing  a d o l e s c e n t s ,  i r r e s p e c t i v e  of whether t h e  
a c t i v i t y  i s  homosexual o r  he t e rosexua l  i n  n a t u r e .  The committee 's  
i n t e n t  i s  based on t h e  fo l lowing:  

( a )  The b a s i s  of t h e  p r e s e n t  o f f e n s e ,  r e t a i n e d  a s  t h e  b a s i s  
f o r  t h e  p r e s e n t  o f f e n s e ,  i s  i) t h e  a t t a c k  on t h e  moral s t a n d a r d s  of 
t h e  community, and, perhaps  more impor t an t ly ,  ii) t h e  danger  of t h e  
p o s s i b i l i t y  of d i s t o r t i o n  of t h e  psychosexual  growth of a c h i l d .  
Ne i the r  of t h e s e  bases  a r e  p r e s e n t  i n  any s i g n i f i c a h t  degree  by sexua l  
a c t i v i t y  between consen t ing  a d o l e s c e n t s ,  perhaps prompted more by
normal c u r i o s i t y  r a t h e r  t han  any o t h e r  reason.  

( b )  It i s  impera t ive  t h a t  t h e  o f f e n d e r  n o t  be, i n  a c t u a l i t y ,  
t h e  v ic t im.  Some c h i l d r e n  and a d o l e s c e n t s  a r e  more promiscuous than  . 
o t h e r s .  Under t h e  p r e s e n t  law, an o f f e n d e r  need be any age b u t  t h e  
v i c t i m  must be under  16 t o  c o n s t i t u t e  an o f f ense .  A s exua l  c o n t a c t  
made by a 35 o r  40-year-old paedoph i l i ac  upon a  15-year-old ado le scen t  
should no t  be cons idered  by t h e  law a s  equa l  t o  t h e  mutual ,  consensual  
fond l ing  p r a c t i c e d  by a  16-year-old and h i s  15-year-old  d a t e .  Con-
ce ivab ly ,  a  s i t u a t i o n  may a r i s e  wherein t h e  v i c t i m  i s  15 and t h e  of -  
f e n d e r  13, and, i n  such a  s i t u a t i o n ,  it i s  d i f f i c u l t  t o  dec ide  e x a c t l y  
who i s  t h e  "vic t im" and who i s  t h e  "v i c t imize r . "  Indeed,  it i s  even 
p o s s i b l e  t h a t  t h e  o f f e n d e r ,  i n  a c t u a l i t y ,  i s  t h e  r e a l  "vic t im."  
Consequently, it was decided t h a t  an o f f e n s e  i s  committed on ly  where 
t h e r e  i s  a s i g n i f i c a n t  age d i f f e r e n t i a l  between t h e  v i c t i m  and t h e  
o f f ende r ,  and t h i s  d i f f e r e n t i a l ,  co inc id ing  wi th  t h a t  ~ecommended i n  
t h e  Model Penal  Code, was s e t  a t  f o u r  yea r s .  The committee does n o t  
in tend  t o  p r o t e c t  t h e  immature from t h e  immature, where no p h y s i c a l  

harm r e s u l t s .  




(3)  If t h e  v i c t i m  i s  11 y e a r s  of age o r  younger and, w i t h  o r  
wi thout  consen t ,  i s  s e x u a l l y  con tac t ed  by ano ther ,  i r r e s p e c t i v e  of t h e  
o t h e r ' s  age ,  an  o f f e n s e  h a s  been committed under  subsec t ion  ( 2 ) .  It  
i s  r e a l i s t i c  t o  c o n s i d e r  a  c h i l d  n o t  y e t  having reached complete 
adolescence a s  t h e  t r u e  v i c t i m  of an a s s a u l t .  

40-12-3. D e f i n i t i o n .  A s  used i n  t h i s  a r t i c l e ,  sexua l  c o n t a c t  

i s  any touching of t h e  s exua l  o r  o t h e r  i n t i m a t e  p a r t s  of t h e  person of 

ano the r  f o r  t h e  purpose of a rous ing  o r  g r a t i f y i n g  t h e  s exua l  d e s i r e  of 

e i t h e r  p a r t y .  

Comment 

The key t o  t h e  proposed p r o v i s i o n s  on s exua l  a s s a u l t  and sexua l  
a s s a u l t  on c h i l d r e n  i s  t h i s  proposed d e f i n i t i o n  of s exua l  con tac t .  

T h i s  d e f i n i t i o n  r e q u i r e s  a c t u a l  c o n t a c t ;  i ndecen t  exposure,  
abus ive  and obscene p roposa l s ,  and o t h e r  o f f e n s i v e  g e s t u r e s  and lan-  
guage a r e  t r e a t e d  e lsewhere  i n  t h i s  code. Sexual  c o n t a c t  i s  t h e  
touching of a n o t h e r ' s  s exua l  o rgans  o r  o t h e r  i n t i m a t e  p a r t s  of t h e  
human body. Th i s  d e f i n i t i o n ,  however, i s  s u f f i c i e n t l y  broad enough t p  
i nc lude  t h e  touching of a n o t h e r ' s  s exua l  p a r t s  through c l o t h i n g  a s  
w e l l  a s  removing undergarments. Also,  it i n c l u d e s  t h e  s u b j e c t i n g  of 
a n o t h e r  t o  s exua l  c o n t a c t  w i t h  an animal. 

The touch ing  must be f o r  t h e  purpose  o r  i n t e n t i o n  of a rous ing  
o r  g r a t i f y i n g  s exua l  d e s i r e  of e i t h e r  t h e  v i c t i m  o r  t h e  o f fender .  
Sexual  i n t e r c o u r s e  and d e v i a t e  s e x u a l  i n t e r c o u r s e  a r e  t r e a t e d  else-
where, if accomplished under  c i rcumstances  c o n s t i t u t i n g  an  o f f e n s e  i n  
t h i s  code, a l though  t h e s e  a c t s  do f a l l  w i t h i n  t h e  scope of touching
ano the r  f o r  sexua l  g r a t i f i c a t i o n .  Any touch ing  of a n o t h e r  w i thou t  t h e  
i n t e n t  o r  purpose of a rous ing  o r  s a t i s f y i n g  s exua l  d e s i r e  i s  n o t  a 
s exua l  c o n t a c t  and i s  o u t s i d e  t h e  scope of  t h i s  d e f i n i t i o n .  

P r e s e n t  Colorado s t a t u t o r y  law does  n o t  d e f i n e  t h e  term "inde-
c e n t  l i b e r t i e s . "  However, c a se  law h a s  d e c l a r e d  t h a t  " i ndecen tMi s  
something t h a t  i s  u n f i t  t o  be seen and i s  o f f e n s i v e  t o  modesty and 
de l i cacy .  The common sense  of  t h e  community i s  s u f f i c i e n t  t o  app ly  
t h e  s t a t u t e  t o  each p a r t i c u l a r  c a s e ,  and p o i n t  unmistakably what 
p a r t i c u l a r  conduct  i s  rendered  c r i m i n a l  by it (44 Colo. 525). 

ARTICLE 13. CORRUPTION OF MINORS AND SEDUCTION 

46-13-1. Cor rup t ion  of minors and seduc t ion .  Any person who 

does any of t h e  fo l l owing  commits c o r r u p t i o n  of minors and seduct ion:  

( 1 )  Any male who h a s  s exua l  i n t e r c o u r s e  w i t h  a  female  n o t  

h i s  wi fe ,  o r  any person  who engages i n  d e v i a t e  s e x u a l  



i n t e r c o u r s e  o r  causes  a n o t h e r  t o  engage i n  d e v i a t e  

s exua l  i n t e r c o u r s e ,  i f  : 

( a )  	 The o t h e r  person i s  less than  s i x t e e n  y e a r s  o l d  

and t h e  o f f e n d e r  i s  a t  l e a s t  f o u r  y e a r s  o l d e r  t han  

t h e  o t h e r  person;  o r  

( b )  	 The o t h e r  person i s  less than  twenty-one y e a r s  

o l d  and t h e  o f f e n d e r  i s  h i s  guard ian  o r  o the rwi se  

r e s p o n s i b l e  f o r  g e n e r a l  s u p e r v i s i o n  of h i s  w e l -

f a r e ;  o r  

( c )  	 The o t h e r  person i s  i n  custody. of law o r  de t a ined  

i n  a  h o s p i t a l  o r  o t h e r  i n s t i t u t i o n  and t h e  o f f e n d e r  

has  supe rv i so ry  o r  d i s c i p l i n a r y  a u t h o r i t y  over  

him; o r  

( d )  	 The o t h e r  person i s  a female who i s  induced t o  

p a r t i c i p a t e  by a promise of marr iage which t h e  

o f f e n d e r  does  n o t  mean t o  perform. 

(2)  	 Any female  who has  s exua l  i n t e r c o u r s e  o r  engages i n  de- 

v i a t e  s exua l  i n t e r c o u r s e  w i th  a male n o t  h e r  husband, i f :  

( a )  	 The male i s  less than  e i g h t e e n  y e a r s  o l d ;  o r  

( b )  	 The male i s  of good r e p u t e ,  and t h e  female  i s  a 

p r o s t i t u t e .  

An o f f e n s e  under subsec t ion  (1)( a )  i s  a c l a s s  - f e l o n y. 
Otherwise an o f f e n s e  under t h i s  s e c t i o n  i s  a c l a s s  -misdemeanor. 

Comment 

T h i s  s e c t i o n  proposes  t o  d e f i n e  conduct i nvo lv ing  sexua l  i n t e r -  
course  and d e v i a t e  s exua l  i n t e r c o u r s e  which i s  accomplished under 
c i rcumstances  n o t  cons idered  a s  aggrava t ing  a s  t h o s e  conta ined  i n  t h e  
proposed s e c t i o n s  on r ape ,  g r o s s  s exua l  impos i t ion ,  d e v i a t e  s exua l  
i n t e r c o u r s e  by f o r c e  o r  impos i t ion ,  and d e v i a t e  s exua l  i n t e r c o u r s e  by 
o t h e r  imposi t ion.  T h i s  s e c t i o n ,  which d e f i n e s  c i rcumstances  under  
which t h e  less s e r i o u s  a c t s  of i n t e r c o u r s e  a r e  accomplished, is  t h e  
l e a s t  s e r i o u s  s exua l  o f f e n s e  i nvo lv ing  i n t e r c o u r s e ,  o t h e r  t han  



p r o s t i t u t i o n  (commercial i n t e r c o u r s e )  and a d u l t e r y  and f o r n i c a t i o n  
(where i n t e r c o u r s e  i s  open and no to r ious  and, i n  e f f e c t ,  c o n s t i t u t e s  
an o f f ense  of p u b l i c  indecency) .  

I n t e r c o u r s e  under t h i s  s e c t i o n  must be accomplished wi th  
mutual consen t ,  and it i s  t h e  presence  of consent  which reduces  t h e  
pena l ty  t o  t h a t  of a misdemeanor i n  t h e  ma jo r i t y  of t h e  subsec t ions .  
I n t e r c o u r s e  under t h i s  s e c t i o n  may be e i t h e r  normal o r  d e v i a t e .  
S ince  consent  i s  an element,  t h e r e  appears  no reason t o  make a  d i s -  
t i n c t i o n  between t h e  two t y p e s  of i n t e r c o u r s e  i n  e s t a b l i s h i n g  t h i s  
s e c t i o n ' s  pena l ty .  

Subsec t ion  (1)( a ) ,  i n  e f f e c t ,  r e p l a c e s  Colorado 's  p r e s e n t
s t a t u t o r y  rape  p rov i s ion ,  i . e . ,  an a c t  of sexua l  i n t e r c o u r s e  wi th  an 
unmarried female who i s  under,  and t h e  male who i s  over ,  t h e  age of 
18 y e a r s  (40-2-25(1) ( b )  , CRS 1963).  It a l s o  r e p l a c e s  40-2-25(1) ( j ) ,  
i . e . ,  where both t h e  male and t h e  female  a r e  under t h e  age of 18, and 
a  p o r t i o n  of 40-9-7, CRS 1963, which d e f i n e s  t h e  o f f e n s e  of seduc t ion ,  
i . e . ,  any male who, wi thout  promise of marr iage,  seduces  and has  
i l l i c i t  connect ion wi th  an unmarried female of p rev ious  chas t e  char-  
a c t e r  under t h e  age of 16 yea r s .  Respec t ive ly ,  t h e  maximum terms of 
imprisonment f o r  t h e  commission of t h e  foregoing  a c t s  of i n t e r c o u r s e ,  
i r r e s p e c t i v e  of t h e  presence  of t h e  f ema le ' s  consen t ,  a r e  imprisonment
f o r  l i f e ,  f i v e  y e a r s ,  and t e n  yea r s .  The minimum terms of imprison-
ment a r e  cons iderab ly  l e s s  and depend, i n  a d d i t i o n  t o  t h e  l en i ency  of 
t h e  c o u r t ,  on t h e  age and r e p u t a t i o n  of t h e  of fender :  commitment f o r  
an inde te rmina te  term t o  t h e  re formatory ,  commitment f o r  an i n d e t e r -  
minate term t o  t h e  Lookout Mountain School f o r  Boys o r  t h e  Mount V i e w  
School f o r  G i r l s ,  and commitment t o  t h e  p e n i t e n t i a r y  f o r  one day. 

S ince  t h e  b a s i s  of t h e  o f f e n s e  of s t a t u t o r y  r ape  o r  s t a t u t o r y
seduc t ion  i s  t h e  v i c t i m i z a t i o n  of t h e  immature, it appears  extremely 
harsh  t o  s u b j e c t  a 19-year-old male who has  consensual  sexua l  i n t e r -  
course ,  normal o r  d e v i a t e ,  wi th  h i s  17-year-old swee thear t  t o  a  
p o s s i b l e  imprisonment i n  t h e  p e n i t e n t i a r y  f o r  l i f e .  Likewise, it 
appears  e q u a l l y  ha r sh  t o  s u b j e c t  a 16-year-old male who has  consensual  
sexua l  i n t e r c o u r s e  wi th  h i s  15-year-old "s teady" t o  a  p o s s i b l e  $1,000 
f i n e  and f  ive-year  term of imprisonment ( t h i r d  degree  r a p e ) ,  o r  t o  a 
p o s s i b l e  t en-year  term of imprisonment i f ,  p r i o r  t o  t h e  a c t  of i n t e r -
course ,  she was of c h a s t e  r epu te .  The committee b e l i e v e s  t h a t  no t  
only  a r e  t h e s e  p o s s i b l e  maximum p e n a l t i e s  u n r e a l i s t i c  and t h a t ,  i n  
a c t u a l i t y ,  t hey  a r e  seldom imposed, but  t h e  conduct desc r ibed  should 
no t  be considered c r imina l .  A s  s t a t e d  e lsewhere ,  it i s  not  t h e  com-
m i t t e e ' s  b e l i e f  t h a t  c r i m i n a l  law should p r o t e c t  t h e  immature from t h e  
immature. The b e s t  way t o  avoid t h i s  unreasonable  p r o t e c t i o n  and, a t  
t h e  same t ime ,  p r o t e c t  t h e  immature from being e x p l o i t e d  by t h e  mature 
i s  t o  provide an age d i f f e r e n t i a l  between t h e  v i c t i m  and t h e  v i c t i m i z e r .  
I d e n t i c a l  t o  t h e  number of y e a r s  s e t  under t h e  proposed sexua l  a s s a u l t  
on c h i l d r e n  s e c t i o n ,  t h e  committee has  s e t  t h e  age d i f f e r e n t i a l  under 
t h i s  s e c t i o n  a t  f o u r  yea r s .  

Under t h i s  proposed subsec t ion ,  a low grade  f e lony  has  been 
committed, i f  t h e  female i s  15 y e a r s  o l d  and t h e  male 19. I f  t h e  
female i s  1 6  y e a r s  of age and t h e  male i s  of any age,  no o f f e n s e  has  
been committed. However, i f  t h e  consensual  i n t e r c o u r s e  was accomplished 
openly and n o t o r i o u s l y  ( f o r n i c a t i o n )  o r  f a l l s  w i t h i n  t h e  c i rcumstances  
i n c l u d e d ' w i t h i n  t h e  scope of o t h e r  subsec t ions  of t h i s  s e c t i o n ,  a 



misdemeanor o f f e n s e  h a s  been committed. 

S p e c i a l  b a r s  t o  c o n v i c t i o n  u n d e r  t h e  p r e s e n t  s e d u c t i o n  s t a t u t e ,  
i.e.! m a r r i a g e  of t h e  o f f e n d e r  and h i s  v i c t i m  i s  c o n t r a c t e d  p r i o r  t o  
c o n v i c t i o n ,  t e s t i m o n y  of t h e  seduced female  i s  unsuppor ted  by o t h e r  
e v i d e n c e ,  and t h e  i n f o r m a t i o n  i s  f i l e d  l a t e r  t h a n  two y e a r s  a f t e r  t h e  
a c t  of  i n t e r c o u r s e ,  a r e  d i s c u s s e d  under  o t h e r  s e c t i o n s  i n  s u b - p a r t  I, 
Sexua l  O f f e n s e s .  

Under s u b s e c t i o n  ( l ) ( b )  t h e  v i c t i m  must be 2 0  y e a r s  of  a g e  o r  
younger and t h e  o f f e n d e r ,  r e g a r d l e s s  of  h i s  o r  h e r  a g e ,  must be t h e  
v i c t i m ' s  g u a r d i a n  o r  o t h e r w i s e  r e s p o n s i b l e  f o r  t h e  g e n e r a l  s u p e r v i s i o n  
of w e l f a r e  of t h e  v i c t i m .  A f a t h e r  who h a s  s e x u a l  i n t e r c o u r s e  w i t h  
h i s  d a u g h t e r  who i s  u n d e r  2 1  y e a r s  i s  a l s o  s u b j e c t  t o  p r o s e c u t i o n  
under  t h e  proposed a g g r a v a t e d  i n c e s t  s e c t i o n  and a n o t h e r  who h a s  s e x u a l  
i n t e r c o u r s e  w i t h  h e r  son who i s  u n d e r  2 1  y e a r s  i s  a l s o  s u b j e c t  t o  
p r o s e c u t i o n  under  t h e  proposed i n c e s t  s e c t i o n .  C o h a b i t a t i o n ,  where in  
e i t h e r  normal o r  d e v i a t e  i n t e r c o u r s e  i s  presumed, may a l s o  be prose-  
c u t e d  under  t h e  r e s p e c t i v e  i n c e s t  s e c t i o n s  o r  t h i s  s e c t i o n .  F u r t h e r -
more, any g u a r d i a n ,  i f  he  o r  s h e  i s  a n  a n c e s t o r ,  a  b r o t h e r  o r  s i s t e r ,  
o r  an  u n c l e ,  a u n t ,  nephew, o r  n i e c e  of t h e  whole b lood,  i s  l i a b l e  f o r  
p r o s e c u t i o n  under  t h i s  o r  t h e  proposed i n c e s t  s e c t i o n s .  O t h e r  non- 
r e l a t e d  g u a r d i a n s  must be  p r o s e c u t e d  under  t h i s  s e c t i o n .  

Consensual  i n t e r c o u r s e  u n d e r  t h i s  s u b s e c t i o n  i s  n o t  c o n s i d e r e d  
a s  s e r i o u s  a s  t h e  c i r c u m s t a n c e  d e f i n e d  u n d e r  s u b s e c t i o n  ( l ) ( a )  i n  t h a t  
t h e  v i c t i m ' s  a g e  w i l l  r ange  from 1 6  t o  20  y e a r s .  I f  t h e  v i c t i m ' s  age
r a n g e s  from 1 2  t o  15 y e a r s  and t h e  g u a r d i a n ' s  i s  a t  l e a s t  f o u r  y e a r s  
o l d e r  t h a n  t h e  v i c t i m ,  p r o s e c u t i o n  may be  pursued u n d e r  t h i s  s u b s e c t i o n  
o r  s u b s e c t i o n  ( l ) ( a ) .  

S u b s e c t i o n  (1)( c )  i s  s i m i l a r  t o  (1)( b )  i n  t h a t  t h e  o f f e n d e r  h a s  
a u t h o r i t y  o v e r  t h e  v i c t i m .  I n  t h i s  s u b s e c t i o n ,  t h e  age  of t h e  v i c t i m  
i s  immate r i a l .  

S u b s e c t i o n  ( l ) ( d )  d e f i n e s  a  s p e c i f i c  t y p e  of c i r c u m s t a n c e  
under  which an  a c t  of i n t e r c o u r s e  i s  a n  o f f e n s e  t h a t  i s  s i m i l a r  t o  
t h a t  c o n t a i n e d  i n  t h e  p r e s e n t  code,  i .e . ,  t h e  s e d u c t i o n  and i l l i c i t  
c o n n e c t i o n ,  under  promise  of m a r r i a g e ,  w i t h  a n  unmarr ied  f e m a l e  o f  
p r e v i o u s  c h a s t e  c h a r a c t e r ,  i r r e s p e c t i v e  o f  t h e  age  of  e i t h e r  p a r t y  
concerned (40-9-7,  CRS 1963 1. 

Under b o t h  t h e  p r e s e n t  and proposed s e c t i o n s ,  p r o s e c u t i o n  must 
prove  t h a t  it was t h e  m a l e ' s  promise  of m a r r i a g e  which induced t h e  
female  t o  y i e l d .  For  t h i s  r e a s o n ,  t h e  committee a g r e e d  t h a t  a lp romise  
of  mar r i age  i n t e n t i o n a l l y  made i n  bad f a i t h ,  and n o t ,  a s  t h e  p r e s e n t  
law r e q u i r e s ,  a promise  of m a r r i a g e  whe the r  made i n  good o r  bad f a i t h ,  
shou ld  be r e q u i r e d .  The l a t t e r  t y p e  of promise  seems t o  open t h e  d o o r  
t o  t h e  p o s s i b i l i t y  o f  b l a c k m a i l .  

T h i s  proposed s u b s e c t i o n  makes no mention of t h e  p r e v i o u s 

r e p u t a t i o n  h e l d  by t h e  v i c t i m .  R e q u i r i n g  a  v i c t i m  t o  be of  c h a s t e  

c h a r a c t e r  p r i o r  t o  t h e  a c t  of  i n t e r c o u r s e  t h a t  i s  induced by t h e  

promise of mar r i age ,  which i s  t h e  excuse  f o r  p r o s e c u t i o n ,  seems t o  

i n d i c a t e  t h a t  a n  "exper ienced"  woman canno t  be d e c e i v e d  by a  f a l s e  

promise of marr iage .  Moreover, it seems t o  i n d i c a t e  t h a t  no  harm i s  

accomplished i f  t h e  female  h e l d  a n  u n c h a s t e  r e p u t a t i o n  p r e v i o u s  t o  




t h e  a c t .  The committee agreed t h a t  s exua l  intercourse r e s u l t i n g  from 
decept ion  should be t h e  b a s i s  f o r  t h e  o f f e n s e ,  r a t h e r  t han  i n t e r c o u r s e  
wi th  a  female of good r epu te .  It should be t h e  method i n  which i n t e r -  
course  was induced r a t h e r  t han  t h e  r e s u l t  which occurred;  t h e  "howM 
r a t h e r  t han  t h e  "what." Also,  t h i s  proposed s e c t i o n  does  no t  r e q u i r e  
t h e  female t o  be unmarried. She may i n  f a c t  be marr ied,  l e g a l l y  
s epa ra t ed  o r  d ivorced.  And, i f  she  i s  marr ied and t h e  i n t e r c o u r s e  
induced by t h e  o f f e n d e r ' s  f a l s e  promise, t h e  o f f e n d e r  may be prose- 
cu ted  under t h i s  s e c t i o n  o r  under t h e  proposed a d u l t e r y  s ec t ion .  

Bedause of t h e  d i f f i c u l t y  t h a t  may be encountered by a  de- 
fendant  i n lp rov ing  t h a t  h i s  promise was made i n  good f a i t h ,  and be- 
cause a  d i s t r i c t  a t t o r n e y  may no t  know f o r  c e r t a i n  whether he i s  
prosecu t ing  a l e g i t i m a t e  seducer  o r  a  "v ic t im"  of a d i sappoin ted  and 
angry ex- f iance ,  t h e  pena l ty  of t h i s  o f f e n s e  has  been reduced t o  t h e  
misdemeanor l e v e l .  It  i s  common knowledge than  many seduc t ions  end 
i n  marr iage,  and t h e  m a j o r i t y  of s educ t ions ,  whether ending i n  marriage 
o r  o therwise ,  do no t  come t o  t h e  a t t e n t i o n  of law enforcement author-  
i t i e s .  

Marriage of t h e  v i c t i m  and t h e  seducer ,  subsequent t o  t h e  
in format ion  o r  ind ic tment  bu t  p r i o r  t o  conv ic t ion ,  b a r s  a convic t ion  
under t h e  p r e s e n t  law. Although a  marr iage dur ing  t h i s  t ime seems t o  
i n d i c a t e  a  promise made i n  good f a i t h ,  it a l s o  seemingly g i v e s  a  
f e lony  i n c e n t i v e  t o  t h e  seducer  t o  marry h i s  v ic t im.  Moreover, it 
provides  an angry f a t h e r  an oppor tun i ty  t o  r e t a l i a t e  a g a i n s t  t h e  . 
seducer  f o r  t h e  unfavorab le  p u b l i c i t y  given h i s  f ami ly  and daughte r  
by denying t o  h i s  daughte r  h i s  permiss ion t o  marry, a l b e i t  she and h e r  
seducer  w i s h  t o  marry. For  t h e s e  r ea sons ,  marr iage a s  a  b a r  t o  con- 
v i c t i o n  i s  omi t ted  i n  t h i s  proposed subsec t ion .  

Subsec t ion  ( 2 )  i s  a r e s t a t emen t  o f  t h e  p r e s e n t  o f f e n s e  de- 
f i n e d  i n  40-2-25(k) ,  CRS 1963. 

ARTICLE 14. PROVISIONS GENERALLY AP2LICABLE 
TO ARTICLES 1 0  THROUGH 13 

40-14-1. Mistake a s  t o  a se .  When'ever i n  a r t i c l e s  10  through 

13 t h e  c r i m i n a l i t y  of conduct depends on a  c h i l d ' s  being below t h e  

age of twelve,  it i s  no defense  t h a t  t h e  a c t o r  d i d  no t  know t h e  

c h i l d ' s  age,  o r  reasonably  be l i eved  t h e  c h i l d  t o  be o l d e r  than  twelve. 

When c r i m i n a l i t y  depends on t h e  c h i l d ' s  being below a  c r i t i c a l  age 

o t h e r  than  twelve,  it i s  a defense  f o r  t h e  a c t o r  t o  prove t h a t  he 

reasonably be l ieved  t h e  c h i l d  t o  be above t h e  c r i t i c a l  age. 

40-14- 2. Spouse elations ships. Whenever i n  a r t i c l e s  1 0  

through 13 t h e  d e f i n i t i o n  of an o f f e n s e  exc ludes  conduct  wi th  a  spouse,
* .  



t h e  exc lus ion  s h a l l  be deemed t o  extend t o  persons  l i v i n g  a s  man and 

wife ,  r e g a r d l e s s  of  t h e  l e g a l  s t a t u s  of t h e i r  r e l a t i o n s h i p .  The 

exc lus ion  s h a l l  be i n o p e r a t i v e  a s  r e s p e c t s  spouses  l i v i n g  a p a r t  under  

a  dec ree  of j u d i c i a l  s e p a r a t i o n .  Where t h e  d e f i n i t i o n  of an  o f f e n s e  

exc ludes  conduct  w i t h  a  spouse o r  conduct  by a  woman, t h i s  s h a l l  n o t  

p rec lude  c o n v i c t i o n  of a  spouse o r  woman a s  accomplice i n  a  s exua l  

a c t  which he o r  she  causes  a n o t h e r  person ,  n o t  w i t h i n  t h e  e x c l u s i o n ,  

t o  perform. 

40-14-3. Sexua l ly  promiscuous complainants .  It i s  a  de fense  

t o  p rosecu t ion  under  a r t i c l e  13 and s e c t i o n s  40-12-1(5) ,  40-12-1(6) ,  

and 40-12-2(2) f o r  t h e  a l l e g e d  o f f e n d e r  t o  prove by a  preponderance 

of t h e  evidence t h a t  t h e  a l l e g e d  v i c t i m  had, , p r i o r  t o  t h e  time of  t h e  

o f f e n s e  charged,  engaged promiscuously i n  s exua l  r e l a t i o n s  wi th  

o t h e r s .  

40-14-4. Prompt c:omplaint.  No p r o s e c u t i o n  may be i n s t i t u t e d  

o r  mainta ined under t h i s  a r t i c l e  u n l e s s  t h e  a l l e g e d  o f f e n s e  was 

brought t o  t h e  n o t i c e  of p u b l i c  a u t h o r i t y  w i t h i n  t h r e e  months of i t s  

occurrence o r ,  where t h e  a l l e g e d  v i c t i m  was less t h a n  s i x t e e n  y e a r s  

o l d  o r  o therwise  incompetent  t o  make compla in t ,  w i t h i n  t h r e e  months 

a f t e r  a  p a r e n t ,  gua rd i an  o r  o t h e r  competent person s p e c i a l l y  i n t e r e s t e d  

i n  t h e  v i c t i m  l e a r n s  of t h e  o f f ense .  

40-14-5. Testimony of ompl plain ants. No person s h a l l  be con- 

v i c t e d  of any f e l o n y  under a r t i c l e s  10 th rough  13 upon t h e  uncor robora ted  

tes t imony of t h e  a l l e g e d  v ic t im.  Cor robo ra t i on  may be c i r c u m s t a n t i a l .  

I n  any p rosecu t ion  b e f o r e  a  j u r y  f o r  an  o f f e n s e  under  a r t i c l e s  10 through 

13, t h e  j u r y  s h a l l  be  i n s t r u c t e d  t o  e v a l u a t e  t h e  t es t imony of a v i c t i m  

o r  complaining w i tnes s  w i th  s p e c i a l  c a r e  i n  view of t h e  emot ional  i n -  

volvement of t h e  w i t n e s s  and t h e  d i f f i c u l t y  of de te rmin ing  t h e  t r u t h  

wi th  r e s p e c t  t o  a l l e g e d  sexua l  a c t i v i t i e s  c a r r i e d  o u t  i n  p r i v a t e .  
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Genera l ly ,  a l l  s e c t i o n s  conta ined  i n  a r t i c l e s  10, 11, 12, and 
13 of t h i s  proposed code a r e  based on t h o s e  s e  t i o n s  recommended i n  
t h e  Model Penal  Code, Prbposed Off i c i n l  Draft.! A r t i c l e  14 is a l s o  
based on t h e  Model Pena l  Code's p rov i s ions .  

Mistake a s  t o  aqe. Concerning t h i s  defense ,  t h e  Model Penal  
Code's r e p o r t e r s  commented t h a t :  

It i s  g e n e r a l l y  provided o r  he ld  under  p r e s e n t  
law t h a t  even a  reasonable  mis take  a s  t o  t h e  age of 
t h e  g i r l  does  no t  excu lpa t e  o r  m i t i g a t e  t h e  o f f ense .  
Ploscowe has  s e v e r e l y  c r i t i c i z e d  t h i s  ' l e g i s l a t i v e  
and j u d i c i a l  a t t i t u d e  i n  c a s e s  where t h e  g i r l  i s  o v e r  
10 y e a r s  o l d ,  on two groynds: ( 1 )  ove r  t h e  age of 10, 
t h e  sexua l  a c t  beg ins  t o  l o s e  i t s  abnormal i ty  and 
phys i ca l  danger  t o  t h e  v i c t im;  ( 2 )  bona-fide mis takes  
i n  age can be made more e a s i l y  by men who a r e  n o t  
e s s e n t i a l l y  dangerous where t h e  g i r l  i s  p h y s i c a l l y
more developed. He recommends t h a t  a  reasonable  be- 
l i e f  t h a t  t h e  g i r l  was above t h e  age of consent  be 
permi t ted  a s  a  de fense  t o  t h e  charge of " s t a t u t o r y  
rape.  " 

p h i s  s e c t i o g . .  . fo l lows  e x i s t i n g  law i n  deny- 
i ng  t h e  defense  of mis take a s  t o  age, when t h e  
v i c t i m  i s  i n  f a c t  under  10,  f o r  t h e  reason t h a t  any 
e r r o r  t h a t  i s  a t  a l l  l i k e l y  t o  be made would s t i l l  
have t h e  young g i r l  v i c t i m  f a r  below t h e  age f o r  sex-
u a l  p u r s u i t  by normal males. 

G l s o ,  under  t h i s  s e c t i o g . .  . t h e  a c t o r  
escapes  even t h i r d  degree  l i a b i l i t y  i f  he reasonably  
be l ieved  t h e  g i r l  t o  be ove r  16. P u r s u i t  of females  
who appear  t o  be o v e r  16 betokens no abnormal i ty  but  
on ly  a  d e f i a n c e  of r e l i g i o u s  and s o c i a l  convent ions  
which appear  t o  be f a i r l y  widely d i s regarded .2  

The committee adopted t h i s  p rov i s ion  recommended i n  t h e  Model 
Penal  Code bu t ,  where t h e  c r i m i n a l i t y  of conduct depended on t h e  c h i l d  
being below t h e  age of 10,  t h e  committee agreed t h a t  t h i s  minimum age 
should be r a i s e d  t o  12. 

Spouse Re la t ionsh ips .  I n  exp la in ing  t h e  j u s t i f i c a t i o n  f o r  
t h i s  s e c t i o n ,  t h e  Model Pena l  Code's r e p o r t e r s  s t a t e d  t h a t :  

Coercion of a  wi fe  t o  submit t o  conjuga l  embrace 
i s  n o t  rape under  e x i s t i n g  law. The husband may, 
however, be convic ted  a s  an  accomplice i n  t h e  rape  of 

1. 	 Model Penal  Code, American Law I n s t i t u t e ,  P h i l a d e l p h i a ,  Proposed 
O f f i c i a l  D r a f t ,  May, 1962. 

2. 	 Model Penal  Code, American Law I n s t i t u t e ,  P h i l a d e l p h i a ,  T e n t a t i v e  
D r a f t  N o .  4 ,  A p r i l  1955, p. 253. 



h i s  wi fe ,  where he compels o r  h e l p s  compel h e r  t o  
submit t o  ano the r  man. I n  England a husband probably 
may be convic ted  a s  a  p r i n c i p a l  on a  count  of common 
a s s a u l t  upon h i s  w i f e  f o r  having i n t e r c o u r s e  w i th  h e r  
a g a i n s t  h e r  w i l l .  A 1949 Engl i sh  d e c i s i o n  he ld  t h a t  
a j u d i c i a l  s e p a r a t i o n  o r d e r  con ta in ing  a non-cohabi-
t a t i o n  p rov i s ion  revoked t h e  m a r i t a l  consen t  of t h e  
wi fe ,  making a husband l i a b l e  f o r  rape.  The mere 
f i l i n g  of a  d ivo rce  p e t i t i o n ,  which i s  i n  t h e  p roces s  
of being heard ,  w i l l  no t  open t h e  door t o  a  r ape  con-
v i c t i o n  i n  England. A r e l a t e d  problem a r i s e s  where 
t h e  p a r t i e s  a r e  l i v i n g  t o g e t h e r  a s  husband and wi fe  
a l though no t  l e g a l l y  marr ied.  These problems a r e  re -  
solved i n  t h e  t e x t  by d e f i n i n g  "wi feu  a s  i nc lud ing  a  
woman l i v i n g  wi th  t h e  accused a s  h i s  wi fe ,  r e g a r d l e s s  
of t h e  l e g a l  v a l i d i t y  of t h e i r  m a r i t a l  s t a t u s ,  bu t  
no t  i nc lud ing  a  woman l i v i n g  a p a r t  under a  dec ree  of 
j u d i c i a l  s e p a r a t i o n .  Under t h e  proposed s t a t u t e  a  
r ape  p rosecu t ion  i s  n o t  p o s s i b l e  where t h e  spouses  
have been l i v i n g  a p a r t  wi thout  b e n e f i t  of a j u d i c i a l  
o rder .  We t a k e  t h i s  p o s i t i o n  because of t h e  substan-  
t i a l  p o s s i b i l i t y  of consen t  i n  t h e  resumption of 
sexua l  r e l a t i o n s  i n  t h i s  s i t u a t i o n ,  coupled wi th  t h e  
s p e c i a l  danger of f a b r i c a t e d  accusa t ions .  

Under t h e  g e n e r a l  p r o v i s i o n s  of t h i s  Code t h e r e  
could be no l i a b i l i t y  f o r  r ape  u n l e s s  t h e  accused 
knew t h a t  t h e  v i c t im  was n o t  h i s  wi fe  o r  was r e c k l e s s  
i n  t h i s  regard .  Some such requirement  seems important  
p a r t i c u l a r l y  i n  c a s e s  where r ape  l i a b i l i t y  can be 
imposed f o r  consensual  r e l a t i o n s ,  e.g., wi th  g i r l s  
below t h e  age of 16. A man who marr ied a  young g i r l ,  
wi thout  knowing t h a t  she was a l r e a d y  marr ied t o  
another ,  might f i n d  himself  charged wi th  s t a t u t o r y  
r ape  f o r  s l e e p i n g  wi th  h i s  supposed wife .  The ques- 
t i o n  i s  no t  o f t e n  e x p l i c i t l y  d e a l t  wi th  i n  p r e s e n t  
law; but  t h e  new Wisconsin Code, f o r  example, spec i -  
f i e s  t h a t  t h e  man must know t h a t  t h e  woman i s  n o t  h i s  
wife .  

D h i s  s e c t i o g  ... t a k e s  c a r e  of s i t u a t i o n s  where 
t h e  a c c e s s o r i a l  l i a b i l i t y  of a husband f o r  r ape  of 
h i s  wi fe  i s  no t  o therwise  c l e a r ,  i . e . ,  where t h e  
a c t u a l  p e r p e t r a t o r  i s  an unwi l l i ng  p a r t i c i p a n t .  Under 
t h e  reasoning t h a t  t h r e a t  of v io l ence  o r  o t h e r  com- 
pu ls ion  which n e g a t i v e s  female acquiescence i n  i n t e r -  
course  ought t o  be punishable ,  it would make l i t t l e  
d i f f e r e n c e  whether t h e  a c t u a l  p e n e t r a t i o n  was accom- 
p l i shed  by t h e  a c t o r  o r  by ano the r  f u n c t i o n i n g  a s  
t h e  a c t o r ' s  t o o l .  Where t h e  a c t o r  i s  t h e  husband and 
h i s  own p e n e t r a t i o n  would n o t  be punishable ,  t h e  de- 
g rada t ion  of t h e  marr ia  e r e l a t i o n s h i p  brou h t  about  
by f o r c i n g  h i s  wi fe  t o  %ave i n t e r c o u r s e  w i tx ano the r  
man i s  s u f f i c i e n t  t o  remove h i s  immunity and t o  sug- 
g e s t  t h a t  ou t r age  t o  t h e  female  sense  of v i r t u e  which 



i s  a b a s i s  f o r  t h e  o f f e n s e  of rape.3  

The committee agreed wi th  t h i s  reasoning  and, accord ing ly ,  adopted 
t h i s  s e c t i o n .  

Sexua l ly  Promiscuous Complainants. T h i s  proposed s e c t i o n  
broadens t h e  defense  now a v a i l a b l e  under t h e  p r e s e n t  Colorado seduc- 
t i o n  s t a t u t e ,  40-9-7. CRS 1963, and app lys  it t o  a l l  s e c t i o n s  of 
a r t i c l e s  10 through 13. Under t h e  p r e s e n t  Colorado seduc t ion  s t a t u t e ,  
no conv ic t ion  can be had u n l e s s  t h e  v i c t i m  was of "previous  c h a s t e  
cha rac t e r . "  C h a s t i t y  i s  a l s o  m a t e r i a l  under  o t h e r  " c o r r u p t i o n g ~  s t a t u t e s ,  
i nc lud ing  40-9-8 and 40-9-9, CRS 1963. Again, t h e  committee agreed wi th  
t h e  reasoning  of t h e  Model Pena l  Code's r e p o r t e r s :  

A t  common law, p r i o r  u n c h a s t i t y  of t h e  female  
was n o t  a  defense  t o  e i t h e r  f o r c e f u l  o r  " s t a t u t o r y H  
rape ;  a  minor i ty  of American j u r i s d i c t i o n s  make t h e  
f ema le ' s  v i r t u e  an i s s u e  i n  p rosecu t ions  f o r  consens- 
u a l  i n t e r c o u r s e  w i th  female  c h i l d r e n .  V i r t u e ,  i n  
t h i s  connec t ion ,  i s  l i k e l y  t o  be de f ined  a s  absence 
of p rev ious  s exua l  i n t e r c o u r s e .  I n  Pennsylvania ,  t h e  
defendant  i s  g u i l t y  on ly  of f o r n i c a t i o n  i f  t h e  g i r l  
under 1 6  was "no t  of good r e p u t e e n  

I n q u i r i e s  of t h i s  c h a r a c t e r  may be j u s t i f i e d  
i n  c a s e s  involv ing  o l d e r  ado le scen t  g i r l s  where t h e  
essence  of t h e  o f f e n s e  i s  t h e  de fendan t ' s  c o r r u p t i o n  
of innocent  bu t  capab le  females .  I f ,  however, we 
proceed on t h e  hypo thes i s  t h a t  g i r l s  under 16  l a c k  
c a p a c i t y  f o r  judgment i n  t h i s  a r e a ,  it i s  something 
of a f a r c e  t o  i n q u i r e  i n t o  t h e i r  v i r t u e .  Prev ious  
sexua l  exper ience  i n  t h i s  s i t u a t i o n  might we l l  be- 
token p rev ious  v i c t i m i z a t i o n ,  which should n o t  be a  
defense  t o  a  subsequent v i c t i m i z e r .  However, one can 
e n v i s i o n  c a s e s  of p recoc ious  14 y e a r  o l d  g i r l s  and 
even p r o s t i t u t e s  of t h i s  age who might themselves  be 
t h e  v i c t imize r s . .  .. It i s  be l i eved  t h a t  i n  t h e  r a r e  
i n s t a n c e  of p r o s t i t u t i o n  o r  p romiscu i ty  i n  g i r l s  
under 10, t h e  a b e r r a t i o n  evidenced by t h e  male i n  
h i s  d e s i r e  f o r  g r a t i f i c a t i o n  wi th  t h e  c h i l d ,  i s  a 
s u f f i c i e n t  menace t o  t h e  community t o  war ran t  t h e  
p e n a l t y  i r r e s p e c t i v e  of t h e  abnormal sex h a b i t s  of 
t h e  g i r1 .4  

P r e s e n t  s educ t ion  l e g i s l a t i o n  commonly r e q u i r e s  
t h a t  t h e  woman be of "prev ious ly  c h a s t e  c h a r a c t e r "  
o r  " innocent  and v i r t u o u s " ;  e.g., Minnesota, North 
Caro l ina .  These terms a r e  g e n e r a l l y  cons t rued  t o  
mean t h e  r e a l  moral q u a l i t i e s  of a  woman; she  must 
be of good conduct and pu re  thought .  T h i s  does  n o t  
n e c e s s a r i l y  mean, however, t h a t  she  must be a  v i r g i n  

3. I b i d . ,  pp. 244-246. 
4. T6iil.. p. 254. 



i n  t h e  p h y s i c a l  sense ,  f o r  a  woman once f a l l e n  and 
now reformed may be t l chas te l l  w i t h i n  t h e  meaning of 
t h e  s t a t u t e s .  A mino r i t y  of t h e  sample j u r i s d i c t i o n s  
adopt  t h e  t e s t  of t h e  woman's t l r e p u t a t i o n "  f o r  
mora l i t y  r a t h e r  t han  h e r  p h y s i c a l  v i r g i n i t y  o r  a c t u a l  
c h a s t e  c h a r a c t e r ;  e .g. ,  I nd i ana ,  New J e r s e y  

The r a t i o n a l e  of t h e s e  requi rements  would ap- 
pea r  t o  be e i t h e r  t h a t  an "exper ienced" woman cannot  
be e a s i l y  imposed upon, i . e . ,  t h a t  h e r  s t o r y  i s  
unworthy of b e l i e f ,  o r  t h a t  no important  l1harm" i s  
done t o  such a  v i c t im .  The c o r r e l a t i o n  between 
c r e d i b i l i t y  and c h a s t i t y  i s  u n c e r t a i n ;  it may even 
be t h a t  emotional  f a c t o r s  a t t e n d i n g  an i n i t i a l  ex-
pe r i ence  invo lve  a  s p e c i a l  tendency t o  d i s t o r t i o n .  
I n  any even t ,  cross-examinat ion and t h e  requirement  
of co r robora t ion  would appear  s u f f i c i e n t  s a f egua rds  
on t h i s  account .  "Harm1' of t h e  s o r t  which i s  o u r  
p r e s e n t  concern,  can be done t o  t h o s e  who have had 
prev ious  s exua l  exper ience ;  t h e  g i r l  once seduced 
may be t h e  r e a d i e r  v i c t i m  of him who now proposes  
marriage.  Also,  d e t e r r e n t  and r e fo rma t ive  cons ider -  
a t i o n s  would seem t o  c a l l  f o r  t h e  a p p l i c a t i o n  of 
penal  measures t o  t h e  male who p r a c t i c e s  t h e s e  de- 
c e p t i o n s ,  r e g a r d l e s s  of h i s  v i c t i m ' s  c h a r a c t e r  o r  
r epu ta t ion .  I n  l i e u  of t h e  v i r t u e  requirement  t h e r e  
i s  proposed a defense  a g a i n s t  complaints  by p r o s t i -  
t u t e s  and t h e  l i k e .  

Although two- th i rds  of t h e  sample s t a t e s  re -  
q u i r e  t h a t  t h e  woman be s i n g l e ,  we recommend t h a t  
t h i s  curcumstance n o t  be made de t e rmina t ive .  Indeed,  
i f  t h e  a c t o r  was aware of h e r  m a r i t a l  s t a t e ,  t h i s  
might we l l  be regarded a s  a  m a t t e r  of aggrava t ion .  
I n  some c a s e s ,  it i s  t r u e ,  t h e  f a c t  t h a t  t h e  woman 
was marr ied may i n d i c a t e  t h a t  she  could n o t  have re -
l i e d  on a  promise of marr iage which must be con t ingen t  
on h e r  d ivo rce  ( a s  it might be c o n t i n g e n t  on h i s ,  
were he mar r i ed ) .  But cons ide r ing  t h e  f requency and 
e a s e  of d ivo rce  i n  t h i s  count ry ,  t h e r e  seems t o  be no 
j u s t i f i c a t i o n  f o r  an a b s o l u t e  immunity f o r  s educ t ion  
of married women on promise of marriage.  5 

Prompt Complaint. The p r e s e n t  Colorado seduc t ion  s t a t u t e  
comes c l o s e  t o  t h e  scope of t h a t  which i s  proposed under  t h i s  s e c t i o n .  
Sec t ion  40-9-7, CRS 1963, p rov ides  t h a t  "No c o n v i c t i o n  s h a l l  be had 
under t h i s  sec t ion . . .un less  t h e  ind ic tment  s h a l l  be found,  o r  t h e  
in format ion  l a i d ,  w i t h i n  two y e a r s  a f t e r  t h e  commission of t h e  o f -  
fense.'' The committee, by adopt ing  t h e  Model Penal  Code's recommended 
s e c t i o n ,  i m p l i c i t l y  agreed wi th  i t s  purpose: 

A t  common law, "a s t r o n g ,  b u t  n o t  a conc lus ive  
presumption a g a i n s t  a  woman" was r a i s e d  by h e r  

5. Ib id . ,  pp. 259-260. 



f a i l i n g  t o  complain of r a p e  w i t h i n  a r e a s o n a b l e  time 
a f t e r  t h e  f a c t .  I n  t h e  absence  of s t a t u t o r y  p rov i -  
s i o n ,  f a i l u r e  t o  make prompt compla in t  i s  no t  a b a r  
t o  p r o s e c u t i o n  f o r  r ape .  However, ev idence  of prompt 
compla in t  i s  a d m i s s i b l e  t o  r e p e l  a  s u g g e s t i o n  t h a t  t h e  
compla in t  was i n s i n c e r e .  Some j u r i s d i c t i o n s  have 
provided s p e c i a l  s t a t u t e s  of  l i m i t a t i o n  f o r  r a p e  
c a s e s ,  so t h a t  compla in t  would have t o  be made wi th-  
i n  t h a t  l i m i t e d  time. The s p e c i f i c  r equ i rement  under  ... b h i s  s e c t i o g... t h a t  t h e  o f f e n s e  be brought  t o  
the  a t t e n t i o n  of t h e  p u b l i c  a u t h o r i t i e s  w i t h i n  s i x  
months i s  an i n n o v a t i o n  i n  Anglo-American law. A 
p r o s e c u t o r  would, however, h e s i t a t e  t o  i n s t i t u t e  pro-  
s e c u t i o n  on a  s t a l e  complain t .  The p o s s i b i l i t y  t h a t  
pregnancy might change a  w i l l i n g  p a r t i c i p a n t  i n  t h e  
s e x  a c t  i n t o  a  v i n d i c t i v e  compla inan t ,  a s  w e l l  a s  t h e  
sound r e a s o n i n g  t h a t  one who h a s ,  i n  f a c t ,  been sub- 
j e c t e d  t o  an  a c t  of v i o l e n c e  w i l l  n o t  d e l a y  i n  b r ing-  
i n g  t h e  o f f e n s e  t o  t h e  a t t e n t i o n  of  t h e  a u t h o r i t i e s ,  
a r e  s u f f i c i e n t  grounds  f o r  s e t t i n g  some time l i m i t  
upon t h e  r i g h t  t o  complain.  Likewise ,  t h e  dange r s  of 
b lackmai l  o r  psychopathy of t h e  complainant  make 
o b j e c t i v e  s t a n d a r d s  impe ra t i ve .  A s p e c i f i c  p o s s i -  
b i l i t y  of e x t e n s i o n  of time i s  made i n  t h e  c a s e  of  
young c h i l d r e n  and incompeten t s  f o r  t h e  obv ious  r ea son  
t h a t  if such i n d i v i d u a l s ,  under  o u r  r a t i o n a l e ,  do no t  
p o s s e s s  t h e  judgment and c a p a c i t y  nece s sa ry  t o  become 
" w i l l i n g "  p a r t i c i p a n t s  i n  an  a c t  of  s e x u a l  i n t e r -  
cou r se ,  t h e i r  d e f i c i e n c y  may a l s o  b l i n d  them t o  t h e  
need f o r  compla in t .  F e a r  of p a r e n t a l  a n g e r  o r  con- 
f u s i o n  a s  t o  t h e  s i g n i f i c a n c e  of  t h e  a c t  might  w e l l  
encourage  s i l e n c e  i n  t h i s  s i t u a t i o n .  Hence t h e  ... 
b h r e g  ... month p e r i o d  f o r  compla in t  d o e s  n o t  beg in  
t o  run ,  f o r  such  i n d i v i d u a l s ,  u n t i l  a f t e r  a  competent
person  s p e c i a l l y  i n t e r e s t e d  i n  t h e  v i c t i m  l e a r n s  of 
t h e  o f f ense .6  

Testimony of Complainants .  Again, t h e  o n l y  r e l a t e d  s t a t u t o r y  
p r o v i s i o n  t o  t h a t  which i s  proposed h e r e  i s  found i n  t h e  p r e s e n t  
Colorado s e d u c t i o n  s t a t u t e ,  40-9-7, CRS 1963, i . e . ,  "No c o n v i c t i o n  
s h a l l  be had under  t h i s  s e c t i o n  on t h e  t e s t imony  o f  t h e  female  
seduced,  unsuppor ted  by o t h e r  evidence . . . "  The r e p o r t e r s  of t h e  
Model Pena l  Code j u s t i f i e d  t h i s  recommended s e c t i o n  on t h e  f o l l o w i n g  
grounds: 

Seduc t i on  s t a t u t e s  u s u a l l y ,  and r a p e  s t a t u t e s  
o c c a s i o n a l l y ,  r e q u i r e  ... t h a t  t h e  p r o s e c u t r i x '  s t o r y
be c o r r o b o r a t e d ,  c o n v i c t i o n  be ing  b a r r e d  i f  h e r  
t e s t imony  i s  "unsuppor ted  by o t h e r  ev idence . "  Wig-
more d i s a p p r o v e s  of  c o r r o b o r a t i o n  r equ i r emen t s  on 
t h e  ground t h a t  t h e y  a r e  unneces sa ry  because  ( 1 )
j u r o r s  a r e  n a t u r a l l y  s u s p i c i o u s  of such compla in t s ,  

I b i d  pp. 264-265.-* 9 



and ( 2 )  t h e  purpose  of  t h e  r u l e  i s  a l r e a d y  a t t a i n e d  
by t h e  c o u r t ' s  power t o  s e t  a s i d e  a  v e r d i c t  f o r  i n -  
s u f f i c i e n t  ev idence .  T h i s ,  he s a y s ,  i s  be ing  done 
i n  j u r i s d i c t i o n s  hav ing  no s t a t u t o r y  r u l e  upon t h e  
same e v i d e n c e  which would n o t  be s u f f i c i e n t  i n  
j u r i s d i c t i o n s  hav ing  t h e  s t a t u t o r y  r u l e  of co r robo-
r a t i o n .  The most i m p o r t a n t  i s s u e  r a i s e d  by t h e  d i f -  
f e r e n c e s  among p r e s e n t  laws i s  whe the r  c o r r o b o r a t i o n  
i n  s e d u c t i o n  c a s e s  s h a l l  be  r e q u i r e d  o n l y  of t h e  
promise of m a r r i a g e  (e .g. ,  M i s s o u r i ,  P e n n s y l v a n i a ) ,  
o r  of  a l l  t h e  m a t e r i a l  e l e m e n t s  of  t h e  o f f e n s e  (e .g . ,  
~ n d i a n a ). F o r  example, New York' s s t a t u t e  s a y s  t h e  
t e s t i m o n y  of t h e  woman must be  s u p p o r t e d  by o t h e r  
e v i d e n c e ,  b u t  d e c i s i o n s  have h e l d  t h i s  t o  r e q u i r e  
c o r r o b o r a t i o n  of  t h e  promise of m a r r i a g e  and t h e  
i n t e r c o u r s e  o n l y ;  t h e r e  i s  no need f o r  c o r r o b o r a t i o n  
t h a t  t h e  g i r l  i s  s i n g l e  o r  t h a t  s h e  i s  c h a s t e .  Some-
t i m e s  u n d e r  t h e  s t a t u t e s  which r e q u i r e  c o r r o b o r a t i o n  
w i t h o u t  f u r t h e r  s p e c i f i c a t i o n ,  t h e  l anguage  of t h e  
o p i n i o n s  s u g g e s t s  t h a t  what i s  d e s i r e d  i s  n o t  s o  
much independen t  e v i d e n c e  of p a r t i c u l a r  e l e m e n t s  o f  
t h e  o f f e n s e ,  b u t  r a t h e r  a b a s i s  f o r  b e l i e v i n g  t h a t  
t h e  " t e s t imony  g i v e n  by t h e  woman . . . i s  worthy of  
c r e d i t  and b e l i e f . "  A common f o r m u l a t i o n  w i t h  r e g a r d  
t o  c o r r o b o r a t i o n  of t h e  promise  of  m a r r i a g e  i s  t h a t  
t h e  c i r c u m s t a n c e s  must be  such a s  u s u a l l y  accompany 
t h e  r e l a t i o n s h i p  of  engaged c o u p l e s .  

The t e x t  r e q u i r e s  c o r r o b o r a t i o n ,  b u t  d o e s  n o t  
a t t e m p t  t o  p a r t i c u l a r i z e  a s  t o  i t s  n a t u r e .  A g e n e r a l
c a u t i o n  t o  t h e  a u t h o r i t i e s  a g a i n s t  c o n v i c t i n g  on t h e  
b a r e  t e s t i m o n y  of  t h e  p r o s e c u t r i x  may be d e s i r a b l e  
i n  v iew of t h e  p r o b a b l e  s p e c i a l  p s y c h o l o g i c a l  
volvement ,  c o n s c i o u s  o r  unconsc ious ,  of  j u d g e s  and 
j u r o r s  i n  s e x  o f f e n s e s  charged  a g a i n s t  o t h e r s .  The 
o n l y  r a t i o n a l  a l t e r n a t i v e  would be t o  r e q u i r e  co r -
r o b o r a t i o n  a s  t o  e v e r y  e l e m e n t  of  t h e  c r i m e ,  s i n c e  
t h e r e  i s  no r e a s o n  t o  b e l i e v e  t h a t  compla inan t  i s  
more l i k e l y  t o  l i e  o r  d e c e i v e  h e r s e l f  on one  p o i n t  
r a t h e r  t h a n  a n o t h e r .  A r e q u i r e m e n t  a s  broad a s  t h a t  
would impose an i m p r a c t i c a b l e  burden on t h e  p rose -  
c u t o r ,  e s p e c i a l l y  c o n s i d e r i n g  t h a t  t h e  o f f e n s e  u n d e r  
s u b s e c t i o n . .  .PO-13-l(1)( d u . . .  r e q u i r e s  proof  t h a t  
t h e  d e f e n d a n t  d i d  n o t  i n t e n d  t o  pe r fo rm h i s  promise ,  
and i s  o t h e r w i s e  na r rowly  c i r c u m s c r i b e d  and l i g h t l y  
punished .7 

7. I b i d . ,  pp. 263-264. 



SUB-PART 11. FAMILIAL OFFENSES 

ARTICLE 15. ABORTION 

40-15-1. Abortion.  ( 1 )  Any person who u s e s  any ins t rument ,  

medicine, drug,  o r  o t h e r  subs tance  whatever, w i th  t h e  i n t e n t  t o  pro- 

cu re  a  mi sca r r i age  of  any woman, commits a b o r t i o n  and i s  g u i l t y  of a 

c l a s s  - fe lony .  It s h a l l  n o t  be necessary  i n  o r d e r  t o  commit 

abo r t i on  t h a t  such woman be pregnant  o r ,  i f  pregnant ,  t h a t  a miscar-

r i a g e  be i n  f a c t  accomplished. 

( 2 )  I f  any woman by reason of such a b o r t i o n  s h a l l  d i e ,  t h e  

person admin i s t e r ing  o r  caus ing  t o  be adminis te red  such medicine, 

drug,  o r  o t h e r  subs tance  whatever,  o r  us ing  o r  caus ing  t o  be used any 

ins t rument  a s  a f o r e s a i d ,  s h a l l  be g u i l t y  of murder and punished accord- 

i ng ly .  

( 3 )  It s h a l l  be an ' a f f i r m a t i v e  defense  t o  a b o r t i o n  t h a t  t h e  

a b o r t i o n  was performed by a phys ic ian  l i c e n s e d  t o  p r a c t i c e  medicine 

and  su rge ry  i n  a l l  i t s  branches and i n  a  l i c e n s e d  h o s p i t a l  o r  o t h e r  

l i c e n s e d  medical f a c i l i t y  because it was necessary  f o r  t h e  preserva-  

t i o n  of t h e  woman's l i f e  o r  t h e  prevent ion  of s e r i o u s  and permanent 

bodi ly  i n j u r y  t o  her .  

Comment 

T h i s  s e c t i o n  i s  a  r e s t a t emen t  of t h e  p r e s e n t  a b o r t i o n  o f f ense  
de f ined  i n  40-2-23, CRS 1963, wi th  t h e  except ion  of one proposed 
change, t h a t  of i nc lud ing  w i t h i n  t h e  coverage of t h i s  proposed s e c t i o n  
"pretended" abo r t i ons .  

The p r e s e n t  p r a c t i c e  of d i s t r i c t  a t t o r n e y s  i s  t o  prosecu te  an 
a l l e g e d  a b o r t i o n i s t  under t h e  p r e s e n t  a b o r t i o n  and f a l s e  p r e t e n s e s  
o r  conf idence game s e c t i o n s  which, i n  e f f e c t ,  f o r c e s  t h e  a l l e g e d
a b o r t i o n i s t  t o  p lead  g u i l t y  under one of t h e  two s e c t i o n s .  However, 
t h e r e  does remain t h e  p o s s i b i l i t y  t h a t  i n  l e s s  populous j u d i c i a l  
d i s t r i c t s ,  where t h e  o f f e n s e  of a b o r t i o n  i s  seldom prosecu ted ,  a d i s -
t r i c t  a t t o r n e y  may p rosecu te  on ly  under t h e  a b o r t i o n  s t a t u t e  and be 
s u r p r i s e d  a f t e r  t h e  t r i a l  h a s  begun when t h e  defendant  c l a ims  he knew, 
i n  f a c t ,  t h a t  t h e  female was n o t  pregnant.  To avoid t h i s  remote pos- 
s i b i l i t y ,  "pretended" a b o r t i o n s  a r e  brought w i t h i n  t h e  scope of t h e  
s e c t  ion.  - 59 -



40-15-2. D i s t r i b u t i n q  a b o r t i f a c i e n t s .  Any person who se l l s  

o r  d i s t r i b u t e s  any drug,  medicine,  ins t rument ,  o r  o t h e r  subs tance  

whatever which he knows t o  be an a b o r t i f a c i e n t  and which i s  i n  f a c t  

an a b o r t i f a c i e n t  t o  o r  f o r  any person o t h e r  t han  l i c e n s e d  phys i c i ans  

commits d i s t r i b u t i n g  a b o r t i f a c i e n t s  and i s  g u i l t y  of a c l a s s  -m i s -

demeanor. 

40-15-3. A d v e r t i s i n s  abo r t i on .  Any person who a d v e r t i s e s ,  

p r i n t s ,  pub l i shes ,  d i s t r i b u t e s ,  o r  c i r c u l a t e s  any communication through 

p r i n t ,  r a d i o ,  o r  t e l e v i s i o n  media advocat ing,  a d v i s i n g ,  o r  sugges t ing  

any a c t  which would be a v i o l a t i o n  of t h i s  a r t i c l e  commits a d v e r t i s i n g  

abo r t i on  and i s  g u i l t y  of a c l a s s  -misdemeanor. 

Comment 

These two proposed s e c t i o n s  r e s t a t e  t h e  p r e s e n t  and i d e n t i c a l  
o f f e n s e s  now de f ined  under  66-3-65 t o  67,'CRS 1963. 

ARTICLE 16. BIGAMY 

40-16-1. Bigamy. Any person having a husband o r  w i f e  who 

subsequent ly  mar r i e s  ano the r  o r  c o h a b i t s  i n  t h i s  s t a t e  a f t e r  such 

marriage commits bigamy and i s  g u i l t y  of a c l a s s  - f e lony ,  u n l e s s  

a t  t h e  time of t h e  subsequent marriage:  

( 1 )  	 The a c c k e d  reasonably  be l i eved  t h e  p r i o r  spouse t o  be 

dead; o r  

( 2 )  	The p r i o r  spouse had been c o n t i n u a l l y  absen t  f o r  a  pe r iod  

of f i v e  y e a r s  du r ing  which t ime t h e  accused d i d  n o t  know 

t h e  p r i o r  spouse t o  be a l i v e ;  o r  

( 3 )  	 The accused reasonably  be l i eved  t h a t  he was l e g a l l y  

e l i g i b l e  t o  remarry. 



Comment 

Th i s  s e c t i o n  proposes no major changes i n  t h e  d e f i n i t i o n  of 
t h e  o f fense  of bigamy now contained i n  40-9-1, CRS 1963. The defenses  
a v a i l a b l e  t o  a charge of bigamy a l s o  a r e  res ta tements  of t h e  p resen t  
law, with  one minor proposed change contained i n  subsec t ion  ( 3 ) .  
This  defense ,  which r e p l a c e s  t h e  defense  t h a t  t h e  former marriage 
ended i n  d ivorce  o r  otherwise was dec la red  void,  i s  intended t o  reach 
ci rcumstances  wherein t h e  a l l e g e d  bigamist  reasonably be l ieved  t h a t  
he was l e g a l l y  e l i g i b l e  t o  remarry. Such wording i s  intended t o  
avoid confusing s i t u a t i o n s  a r i s i n g  under f o r e i g n  d ivorces ,  compounded
by t h e  ques t ion  of t h e i r  v a l i d i t y ,  which have caused many d i f f e r e n t  
cour t  opinions.  

40-16-2. Marryinq a biqamist .  Any previous ly  unmarried 

person who knowingly marr ies  ano the r  under c i rcumstances  known t o  

him which would render  t h e  o t h e r  person g u i l t y  of bigamy under t h e  

laws of t h i s  s t a t e ,  o r  who c o h a b i t s  i n  t h i s  s t a t e  a f t e r  such marriage,  

commits marrying a bigamist  and i s  g u i l t y  of a c l a s s  - fe lony  (mis- 

demeanor). 

Comment 

This  s e c t i o n  r e p l a c e s  t h e  p r e s e n t  o f f ense  of marrying a spouse 
of another ,  40-9-2, CRS 1963, and proposes no major changes. 

40-16-3. Cohabi ta t ion  a f t e r  d i scovery  of biqamous marriaqe. 

E i t h e r  p a r t y  t o  a bigamous marr iage who cont inues  t o  cohab i t  wi th  t h e  

o t h e r  p a r t y  t o  a bigamous marriage a f t e r  he o r  she has  discovered 

t h a t  s a i d  marriage i s  bigamous commits cohab i t a t ion  a f t e r  discovery of 

bigamous marriage and i s  g u i l t y  of a c l a s s  -misdemeanor. 

Comment 

Th i s  s e c t i o n  proposes new law. The committee agreed t h a t  i n  
any proposed bigamy s e c t i o n s ,  t h e r e  should be a provis ion  making t h e  
spouse of a bigamist  a l s o  g u i l t y  of an o f fense  when he o r  she d i s -  
covers  t h a t  t h e  marriage,  en te red  i n t o  i n  ood f a i t h ,  i s  bigamous
Often,  a wife  who d i scove r s  a f t e r  h e r  marr?age t h a t  he r  husband has  
another  wi fe  w i l l  l i t e r a l l y  blackmail  him, asking f o r  u n f a i r  p roper ty  
se t t l emen t s ,  e t c . ,  i n  t u r n  f o r  h e r  s i l e n c e .  Both p a r t i e s  i n  such a 
s i t u a t i o n  should be g u i l t y  of an of fense .  

P 



ARTICLE 17. INCEST 

40-17-1. I n c e s t .  Any person who knowingly m a r r i e s  o r  co- 

h a b i t s  wi th  o r  has  sexua l  i n t e r c o u r s e  wi th  an a n c e s t o r  o r  descendant ,  

a b r o t h e r  o r  s i s t e r  of  t h e  whole o r  h a l f  blood,  o r  an unc le ,  a u n t ,  

nephew, o r  n i ece  of t h e  whole blood,  commits i n c e s t  and i s  gui1t.y of 

a c l a s s  - fe lony .  

40-17-2. Aqqravated i n c e s t .  Any f a t h e r  who c o h a b i t s  o r  has  

sexua l  i n t e r c o u r s e  wi th  h i s  daugh te r  commits aggravated i n c e s t  and i s  

g u i l t y  of a c l a s s  - f e l o n y. 
40-17-3. D e f i n i t i o n .  A s  used i n  s e c t i o n s  40-9-8 and 40-9-9, 

t h e  word "cohabi tw means t o  l i v e  t o g e t h e r  under t h e  r e p r e s e n t a t i o n  o r  

appearance of being married.  The r e l a t i o n s h i p s  r e f e r r e d  t o  h e r e i n  

i nc lude  blood r e l a t i o n s h i p s  wi thout  r ega rd  t o  l eg i t imacy ,  and t h e  

r e l a t i o n s h i p  of p a r e n t  and c h i l d  by adopt ion.  

Comment 

These s e c t i o n s  propose no major changes and r e p l a c e  t h e  
p re sen t  d e f i n i t i o n s  conta ined  i n  40-9-4 t o  6, CRS 1963. 



SUB-PART 111. COMMUNITY OFFENSES 

ARTICLE 18. OBSCENITY 

40-18-1. Obsceni ty  offense$.  Any person who, w i th  knowledge 

of t h e  n a t u r e  o r  con ten t  t h e r e o f ,  does  any of t h e  fo l lowing  commits 

obscen i ty :  

(1 )  	 Sells,  d e l i v e r s ,  o r  p rov ides ,  o r  o f f e r s  o r  a g r e e s  t o  

se l l ,  d e l i v e r ,  o r  p rov ide  any obscene w r i t i n g ,  p i c t u r e ,  

r eco rd ,  o r  o t h e r  r e p r e s e n t a t i o n  o r  embodiment of t h e  

obscene; o r  

( 2 )  	 P r e s e n t s  o r  d i r e c t s  an obscene p lay ,  dance, o r  o t h e r  

performance o r  p a r t i c i p a t e s  d i r e c t l y  i n  t h a t  p o r t i o n  

t h e r e o f  which makes it obscene; o r  

(3) 	Pub l i shes ,  e x h i b i t s ,  o r  o the rwi se  makes a v a i l a b l e  any- 

t h i n g  obscene;  o r  

( 4 )  	 Performs an obscene a c t  o r  o the rwi se  p r e s e n t s  an 

obscene e x h i b i t i o n  of h i s  body f o r  ga in ;  o r  

(5) 	Crea t e s ,  buys, p rocures ,  o r  pos ses se s  obscene m a t t e r  

o r  m a t e r i a l  w i th  i n t e n t  t o  d i s semina te  it i n  v i o l a t i o n  

of t h i s  a r t i c l e ,  o r  of t h e  pena l  laws o r  r e g u l a t i o n s  of 

any o t h e r  j u r i s d i c t i o n ;  o r  

( 6 )  	A d v e r t i s e s  o r  o the rwi se  promotes t h e  s a l e  of m a t e r i a l  

r ep re sen ted  o r  he ld  o u t  by him t o  be obscene. 

Any person who commits obscen i ty  f o r  t h e  f i r s t  o f f ense  i s  

g u i l t y  of a c l a s s  -misdemeanor, and f o r  a  second o r  subsequent 

o f f e n s e  i s  g u i l t y  of a c l a s s  - f e lony .  

40-18-2. Obsceni tv  def ined .  A t h i n g  i s  obscene i f ,  consid-

e r e d  a s  a  whole, i t s  predominant appea l  i s  t o  p r u r i e n t  i n t e r e s t ,  t h a t  

is, a shameful o r  morbid i n t e r e s t  i n  nud i ty ,  sex ,  o r  e x c r e t i o n ,  and if . 



it goes s u b s t a n t i a l l y  beyond customary l i m i t s  of candor  i n  d e s c r i p t i o n  

o r  r e p r e s e n t a t i o n  of such ma t t e r s .  A t h i n g  i s  obscene even though 

t h e  obscen i ty  i s  l a t e n t ,  a s  i n  t h e  c a s e  of undeveloped photographs. 

40-18-3. I n t e r p r e t a t i o n  of evidence.  Obsceni ty  s h a l l  be 

judged wi th  r e f e r e n c e  t o  o r d i n a r y  a d u l t s ,  except  t h a t  it s h a l l  be 

judged wi th  r e f e r e n c e  t o  c h i l d r e n  o r  o t h e r  s p e c i a l l y  s u s c e p t i b l e  

audience i f  it appears  from t h e  c h a r a c t e r  of t h e  m a t e r i a l  o r  t h e  c i r -

cumstances of i t s  d i s semina t ion  t o  be s p e c i a l l y  designed f o r  o r  

d i r e c t e d  t o  such an audience.  I n  any p rosecu t ion  f o r  an o f f e n s e  under  

t h i s  a r t i c l e  evidence s h a l l  be admis s ib l e  t o  show: 

( 1 )  	 The c h a r a c t e r  of t h e  audience f o r  which t h e  m a t e r i a l  

was designed o r  t o  which it was d i r e c t e d ;  

( 2 )  	What t h e  predominant appea l  of t h e  m a t e r i a l  would be 

f o r  o r d i n a r y  a d u l t s  o r  a  s p e c i a l  audience,  and what 

e f f e c t ,  i f  any, it would probably have on t h e  behavior  

of such people;  

(3) 	 The a r t i s t i c ,  l i t e r a r y ,  s c i e n t i f i c ,  e d u c a t i o n a l ,  o r  

o t h e r  m e r i t s  of t h e  m a t e r i a l ,  o r  absence t h e r e o f ;  

( 4 )  	 The degree ,  i f  any, of p u b l i c  accep tance  of t h e  m a t e r i a l  

i n  t h i s  s t a t e ;  

(5) 	Appeal t o  p r u r i e n t  i n t e r e s t ,  o r  obscene t h e r e o f ,  i n  

a d v e r t i s i n g  o r  o t h e r  promotion of t h e  m a t e r i a l ;  

(6 )  	 Purpose of t h e  au tho r ,  c r e a t o r ,  p u b l i s h e r ,  o r  dissemin- 

a t o r .  

40-18-4. Prima f a c i e  evidence.  The c r e a t i o n ,  purchase,  

procurement, o r  possess ion  of a  mold, engraved p l a t e ,  o r  o t h e r  embodi- 

ment df obscen i ty  s p e c i a l l y  adapted f o r  reproducing m u l t i p l e  cop ie s ,  

o r  t h e  possess ion  of more than  t h r e e  c o p i e s  of obscene m a t e r i a l  s h a l l  

be prima f a c i e  evidence of an i n t e n t  t o  d i ssemina te .  



40-18-5. Exceptions.  It s h a l l  be an a f f i r m a t i v e  defense  t o  

obscen i ty  t h a t  t h e  d i ssemina t ion :  

( 1 )  Was n o t  f o r  g a i n  and was made t o  pe r sona l  a s s o c i a t e s  

o t h e r  t han  c h i l d r e n  under  e i g h t e e n  y e a r s  of age;  

( 2 )  Was t o  i n s t i t u t i o n s  o r  i n d i v i d u a l s  having s c i e n t i f i c  

o r  o t h e r  s p e c i a l  j u s t i f i c a t i o n  f o r  possess ion  of such 

m a t e r i a l .  

Comment 

The key t o  any o f f e n s e  involv ing  obscen i ty ,  e.g.,  possess ion
and d i s semina t ion ,  i s  t h e  d e f i n i t i o n  of obscen i ty .  I n  a  1957 dec i -  
s i o n  ( ~ 0 t hv. Uni ted S t a t e s ,  354 U.S. 476) .  t h e  United S t a t e s  Supreme 
Court  d e f i n e d  obscene m a t e r i a l  a s  m a t e r i a l  which d e a l s  w i t h  sex i n  a  
manner appea l ing  t o  p r u r i e n t  i n t e r e s t ,  t h a t  i s ,  m a t e r i a l  having a 
tendency t o  e x c i t e  l u s t f u l  thoughts .  T h i s  d e f i n i t i o n  i s  included 
under t h i s  proposed a r t i c l e .  The proposed s e c t i o n s  presen ted  he re  a r e  
based on t h e  s i m i l a r  p r o v i s i o n s  of  t h e  new c r i m i n a l  code of I l l i n o i s  
t h a t  was enac ted  i n  1961. Coverage of obscen i ty  o f f e n s e s  provided 
here  i s  e s s e n t i a l l y  t h a t  which i s  provided under p r e s e n t  Colorado law. 

ARTICLE 19. PROSTITUT'ION 

40-19-1. P r o s t i t u t i o n .  Any person who performs,  o f f e r s ,  o r  

ag rees  t o  perform any of t h e  fo l lowing  w i t h  any person n o t  h i s  spouse 

f o r  money commits p r o s t i t u t i o n  and i s  g u i l t y  of a c l a s s  -misde-

meanor: 

( 1 )  Any a c t  of s exua l  i n t e r c o u r s e ;  o r  

( 2 )  Any a c t  of d e v i a t e  s exua l  i n t e r c o u r s e .  

Comment 

Th i s  proposed s e c t i o n  d e f i n e s  an a c t  of p r o s t i t u t i o n  which t h e  
p r e s e n t  law, by r e l y i n g  on a common law d e f i n i t i o n ,  does  not .  An a c t  
of p r o s t i t u t i o n ,  a s  de f ined  he re ,  i s  committed by a  person when he o r  
she  performs,  o f f e r s  t o  perform o r  a g r e e s  t o  perform an a c t  of i n t e r -
course ,  whether normal o r  d e v i a t e ,  wi th  a n o t h e r  who is  n o t  h i s  o r  h e r  
spouse and i n  c o n s i d e r a t i o n  f o r  which i s  t h e  payment of  money. 

Under t h i s  s e c t i o n ,  a  male a s  w e l l  a s  a  female  can be convicted.  
Although one may expec t  t h e  m a j o r i t y  of t h e  o f f e n d e r s  under t h i s  sec-
t i o n  o r  under t h e  p r e s e n t  s e c t i o n  t o  be females ,  p r o s t i t u t i o n  i s  n o t  
e x c l u s i v e l y  a crime of women. 



An a c t  of p r o s t i t u t i o n ,  however, cannot  be committed i f  t h e  
two p a r t i e s  a r e  marr ied t o  each o t h e r ,  o r ,  i f  t h e  two p a r t i e s  a r e  n o t  
married t o  each o t h e r ,  where t h e r e  i s  t h e  payment of any th ing  of va lue ,  
o t h e r  t han  money, i n  c o n s i d e r a t i o n  f o r  which t h e r e  i s  an a c t  of i n t e r -
course .  S ince  t h i s  a r t i c l e  i s  d i r e c t e d  toward commercialized p r o s t i -  
t u t i o n ,  it i s  in tended  t o  exclude a  female  who rewards h e r  d a t e  w i th  
i n t e r c o u r s e  i n  c o n s i d e r a t i o n  f o r  a  n i g h t  on t h e  town, and o t h e r  s i m i l a r  
non-mari ta l  rewards,  whether t h e  agreements a r e  e x p l i c i t  o r  i m p l i c i t .  
S i m i l a r l y ,  an a c t  of i n t e r c o u r s e  i n  c o n s i d e r a t i o n  of t h e  payment of 
money involv ing  a  marr ied couple  i s  excluded from t h e  coverage of t h i s  
s e c t i o n .  

40-19-2. S o l i c i t i n q  f o r  a  p r o s t i t u t e .  Any person who per-  

forms any of t h e  fo l lowing  commits s o l i c i t i n g  f o r  a  p r o s t i t u t e  and i s  

g u i l t y  of a c l a s s  -misdemeanor: 

( 1 )  S o l i c i t s  ano the r  f o r  t h e  purpose of p r o s t i t u t i o n ;  o r  

(2) Arranges o r  o f f e r s  t o  a r r ange  a  meeting of persons  f o r  

t h e  purpose p r o s t i t u t i o n ;  o r  

( 3 )  D i r e c t s  ano the r  t o  a  p l a c e  knowing such d i r e c t i o n  i s  f o r  

t h e  purpose of p r o s t i t u t i o n .  

Comment 

T h i s  s e c t i o n  broadens t h e  coverage of t h e  two p r e s e n t ' p r o v i -  
s i o n s  which it rep laces .  T h i s  s e c t i o n  r e p l a c e s  40-9-14, CRS 1963, 
i . e . ,  any p r o s t i t u t e ,  cou r t e san  o r  lewd woman who, by word, g e s t u r e  
o r  a c t i o n ,  s h a l l  endeavor t o  p l y  h e r  voca t ion  upon t h e  s t r e e t s ,  o r  
from t h e  door o r  window of any house, o r  i n  any p u b l i c  p l a c e  i n  any 
c i t y  o r  town i n  t h i s  s t a t e ,  o r  who f o r  such purpose s h a l l  make a  bold 
and mere t r i c ious  d i s p l a y  of h e r s e l f ,  and 40-9-11, CRS 1963, i . e . ,  any 
m a l .  ~ v e r  t h e  age 0 f - 1 8 ~ ~ e a r s  himself  i s  a p i m p , -who a c t s  o r  engage; 
o r  s o l i c i t s  f o r  any p r o s t i t u t e .  

The b a s i s  of t h i s  o f f e n s e  i s  t h e  promotion of p r o s t i t u t i o n .  
An o f f ense  under t h i s  s e c t i o n  i s  a  misdemeanor and can be committed 
by a  customer, p r o s t i t u t e  o r  a  t h i r d  p a r t y ,  e.g.,a be l lboy ,  an e l e -  
v a t o r  o p e r a t o r ,  o r  a  bar tender .  An o f f e n s e  can be committed i r r e -  
s p e c t i v e  of whether t h e  o f f e n d e r  i s  male o r  female ,  whether t h e  
s o l i c i t a t i o n  i s  open o r  d i s c r e e t ,  and whether t h e  s o l i c i t a t i o n  was 
made wi th in  a town o r  c i t y  o r  w i t h i n  an un incorpora ted  a r ea .  

40-19-3. Panderinq.  ( 1 )  Any person who does  any of the  

fol lowing f o r  money commits pandering : 

( a )  Compels a  female t o  become a  p r o s t i t u t e ;  o r  



(b) Arranges  o r  o f f e r s  t o  a r r ange  a s i t u a t i o n  i n  which a  

female may p r a c t i c e  p r o s t i t u t i o n .  

(2) Any person convic ted  of pandering under paragraph ( a )  of 

subsec t ion  ( 1 )  of t h i s  s e c t i o n  i s  g u i l t y  of a c l a s s  - fe lony .  Any 

person convic ted  of pandering under paragraph ( b )  of subsec t ion  (1) of 

t h i s  s e c t i o n  i s  g u i l t y  of a c l a s s  -misdemeanor. 

Comment 

T h i s  proposed s e c t i o n  r e p l a c e s  t h e  p r e s e n t  o f f ense  def ined  
under  40-9-10, CRS 1963, i . e . ,  t h e  encouraging,  persuading,  in f luenc-
ing ,  inducing,  o r  p rocur ing  a female of c h a s t e  c h a r a c t e r  t o  have 
i l l i c i t  s exua l  i n t e r c o u r s e  w i th  any male by any person ove r  t h e  age of 
18 yea r s .  A person convic ted  under  t h i s  p r e s e n t  s e c t i o n  may be 
punished by a one t o  f i v e - y e a r  term of imprisonment i n  t h e  pen i ten-  
t i a r y .  

Under proposed subsec t ion  ( l ) ( a ) ,  an  o f f e n s e  of which c o n s t i -  
t u t e s  t h e  on ly  f e l o n y  p e n a l t y  provided i n  t h i s  a r t i c l e ,  a person can be 
convic ted  of pander ing-only  i f  he o r  she  compelled t h e  female t o  become 
a p r o s t i t u t e .  I f  t h e  female i s  o f f e r e d  a s i t u a t i o n  i n  which she can 
p r a c t i c e  p r o s t i t u t i o n  o r  i f  such an arrangement i s  a c t u a l l y  made, 
whether she  a c c e p t s  o r  r e f u s e s ,  a misdemeanor o f f e n s e  under subsec t ion  
( l ) ( b )  has  been committed. However, t h e  mere encouragement, induce-
ment o r  persuas ion  of a female t o  become a  p r o s t i t u t e  wi thout  a c t u a l  
compulsion o r ,  i n  t h e  absence of  compulsion, t h e  o f f e r  t o  o r  a c t u a l  
arrangement of a s i t u a t i o n  i n  which she can p r a c t i c e  p r o s t i t u t i o n ,  is 
n o t  an o f f e n s e  under t h i s  s e c t i o n .  

I f  t h e  pande re r ' s  conduct conforms t o  t h a t  desc r ibed  by e i t h e r  
subsec t ion  ( l ) ( a )  o r  ( l ) ( b )  bu t  he  has  n o t  a c t e d  f o r  t h e  purpose of 
f i n a n c i a l  g a i n ,  no o f f e n s e  has  been committed under  t h i s  s e c t i o n .  

40-19-4. Keeping a  p l a c e  of p r o s t i t u t i o n .  Any person who 

has  o r  e x e r c i s e s  c o n t r o l  over  t h e  use  of any p l ace  which o f f e r s  

s e c l u s i o n  o r  s h e l t e r  f o r  t h e  p r a c t i c e  of p r o s t i t u t i o n  and who performs 

any one o r  more of t h e  fo l lowing  commits keeping a p l ace  of p r o s t i t u -  

t i o n  and i s  g u i l t y  of a c l a s s  -misdemeanor: 

( 1 )  Knowingly g r a n t s  o r  permi t s  t h e  u s e  o f  such p l a c e  for 

t h e  purpose of p r o s t i t u t i o n ;  o r  

(2) Grants  o r  pe rmi t s  t h e  use  of such p l a c e  under circum- 

s t a n c e s  from which he could reasonably know t h a t  t h e  



p l a c e  i s  used o r  is t o  be used  f o r  purposes  of p r o s t i t u -  

t i o n ;  o r  

(3)  	 Permi t s  t h e  con t inued  u s e  o f  a p l a c e  a f t e r  becoming aware 

of  f a c t s  o r  c i r cums tances  from which he  should  reasonab ly  

know t h a t  t h e  p l a c e  i s  be ing  used f o r  purposes  of p r o s t i -  

t u t i o n .  

Comment 

T h i s  proposed s e c t i o n  r e p l a c e s  s e v e r a l  p r o v i s i o n s  now con t a ined  
i n  t h e  law: 1 )  t h e  keeper  o r  p r o p r i e t o r  of any house of ill fame o r  
bad r e p u t e  o r  any a s s i g n a t i o n  house i n t o  which an unmarried female  i s  
e n t i c e d  s h a l l  be deemed g u i l t y  of a misdemeanor a s  p r i n c i p a l  (40-9-9, 
CRS 1 ~ 6 3 ) ;2)  any male person  o v e r  t h e  age  of 18 y e a r s  who engages o r  
a s s i s t s  i n  o p e r a t i n g  o r  managing any room, house,  o r  b u i l d i n g  f o r  t h e  

urpose  of  c a r r y i n  on p r o s t i t u t i o n  s h a l l  be deemed g u i l t y  of  a f e l o n y
f40-9-11, CRS 19633 ; and 3) any person  who m a i n t a i n s  o r  keeps  a  lewd 
house o r  p l a c e  f o r  t h e  p r a c t i c e  of f o r n i c a t i o n ,  o r  keeps  a  common, 
i l l - gove rned  and d i s o r d e r l y  house,  t o  t h e  encouragement o f  i d l e n e s s ,  
gaming, d r i n k i n g ,  f o r n i c a t i o n  o r  o t h e r  misbehavior  i s  g u i l t y  of a m i s -
demeanor (40-9-15, CRS 1963).  

T h i s  s e c t i o n  p roposes  t o  combine t h e s e  p r e s e n t  o f f e n s e s  under  
one s e c t i o n  and t o  p e n a l i z e  any person ,  i r r e s p e c t i v e  o f  t h e  p e r s o n ' s  
age  o r  s ex ,  who has  o r  e x e r c i s e s  c o n t r o l  o v e r  any p l a c e  which he  knows 
o r  should reasonab ly  know o f f e r s  s e c l u s i o n  o r  s h e l t e r  f o r  t h e  p r a c t i c e  
of p r o s t i t u t i o n .  

40-19-5, P a t r o n i z i n q  a  p r o s t i t u t e .  Any person  who performs 

any of t h e  fo l l owing  w i th  a  pe rson  n o t  h i s  spouse  commits p a t r o n i z i n g  

a p r o s t i t u t e  and i s  g u i l t y  of a c l a s s  -misdemeanor: 

( 1 )  	 Engages i n  an  a c t  o f  s e x u a l  i n t e r c o u r s e  w i th  a p r o s t i -

t u t e ;  o r  

(2) Engages i n  an  a c t  of d e v i a t e  s exua l  conduct  w i t h  a  

p r o s t i t u t e ;  o r  

(3) 	E n t e r s  o r  remains  i n  a p l a c e  of p r o s t i t u t i o n  w i t h  i n -  

t e n t  t o  engage i n  an  a c t  of s e x u a l  i n t e r c o u r s e  o r  

d e v i a t e  s e x u a l  conduct .  



T h i s  s e c t i o n  proposes  a new o f f e n s e ,  t h a t  of promoting p r o s t i -  
t u t i o n  through t h e  p a t r o n i z a t i o n  of p r o s t i t u t e s .  Under t h e  p r e s e n t  
law, a  man who engages a  p r o s t i t u t e  commits no o f f e n s e  u n l e s s  t h e  
engagement i s  an open f l o u t  of t h e  community s t anda rds  of mora l i ty .  
S ince  p r o s t i t u t i o n  could ha rd ly  f l o u r i s h  wi thout  customers,  it i s  
recommended he re  t h a t  t h e  p a t r o n i z a t i o n  of p r o s t i t u t e s  be t r e a t e d  no 
d i f f e r e n t  t han  o t h e r  conduct deemed c r i m i n a l  under t h i s  a r t i c l e ,  which 
involves  t h e  promotion of p r o s t i t u t i o n ,  e .g . ,pander ing,  s o l i c i t i n g  f o r  
a p r o s t i t u t e ,  and keeping a  p l a c e  of p r o s t i t u t i o n .  

T h i s  s e c t i o n  p e n a l i z e s  customers and intended customers of 
p r o s t i t u t e s ,  whether t h e  i n t e r c o u r s e  i s  normal o r  d e v i a t e .  Del ivery  
men, te lephone r e p a i r  men, and o t h e r s  who e n t e r  a  p l ace  of p r o s t i t u t i o n  
f o r  l e g i t i m a t e  b u s i n e s s  purposes  a r e  excluded from t h e  coverage of 
t h i s  s e c t i o n .  

40-19-6. Pimping. Any person who r e c e i v e s  money o r  o t h e r  

p rope r ty  from a p r o s t i t u t e ,  n o t  f o r  a  l awfu l  c o n s i d e r a t i o n ,  knowing 

was earned i n  whole o r  i n  p a r t  from t h e  p r a c t i c e  of p r o s t i t u t i o n ,  

commits pimping and i s  g u i l t y  of a c l a s s  -misdemeanor. 

Comment 

T h i s  proposed s e c t i o n  r e p l a c e s  one of t h e  p r e s e n t  o f f e n s e s  
de f ined  under 40-9-11, CRS 1963, i . e . ,  any person 18 y e a r s  of age o r  
o l d e r  who knowingly l i v e s  on o r  i s  supported o r  maintained i n  whole o r  
i n  p a r t  by t h e  money o r  o t h e r  v a l u a b l e  c o n s i d e r a t i o n  r e a l i z e d ,  pro-
cured o r  earned by any female through h e r  own p r o s t i t u t i o n  o r  t h e  
p r o s t i t u t i o n  of o t h e r  females  i s  g u i l t y  of a f e lony .  

Th i s  s e c t i o n ,  r e f l e c t i n g  t h e  changes proposed i n  o t h e r  s e c t i o n s  
of t h i s  a r t i c l e ,  i nc lud ing  t h e  a b i l i t y  of a male t o  commit p r o s t i t u t i o n ,  
proposes t o  p e n a l i z e  pimping i n  more r e a l i s t i c  terms.  The wording of 
t h e  p r e s e n t  law can be cons t rued  i n  such a  manner a s  t o  s u b j e c t  t o  a  
f e lony  p e n a l t y , a  g r o c e r  o r  o t h e r  s t o r e k e e p e r  who knowingly s e l l s  t o  a 
p r o s t i t u t e .  and t o  t h e  p r o s t i t u t e l s  19  o r  20-year-old son and daughte r  
who knowingly r e c e i v e s  f i n a n c i a l  suppor t  from h i s  p r o s t i t u t e - p a r e n t  
t o  meet t u i t i o n  and o t h e r  c o l l e g e  expenses.  The Model Pena l  Code's 
r e p o r t e r s  c r i t i c i z e d  f e l o n y  punishment f o r  t h i s  o f f e n s e  f o r  ano the r  
reason:  

It i s  obvious  t h a t  such h i m p i n g  o f f ensg7  laws were 
evolved t o  h e l p  p r o s e c u t o r s  conv ic t  men be l i eved  t o  be 
engaged i n  promoting p r o s t i t u t i o n ,  o f t e n  of t h e i r  wives. I f  
t h e r e  were s u f f i c i e n t  ev idence ,  t h e  man might be convic ted  
of s o l i c i t i n g  f o r  t h e  woman. But where evidence of s o l i c i t i n g  
o r  o t h e r  a c t u a l  compl i c i t y  i n  p r o s t i t u t i o n  i s  l ack ing ,  con-
v i c t i o n  can be had on proof merely t h a t  she suppor t s  him " i n  
whole o r  i n  p a r t . "  



Such l e g i s l a t i o n  i s  i n s u p p o r t a b l e  i n  p r i n c i p l e  and goes  
well beyond any p ragmat ic  j u s t i f i c a t i o n  which might  be urged 
f o r  it. I n  no o t h e r  i n s t a n c e  i s  c r i m i n a l  l i a b i l i t y  based on 
t h e  b a r e  f a c t  t h a t  one i s  suppo r t ed  by a n o t h e r  pe r son  who 
g a i n s  h i s  l i v e l i h o o d  i l l e g a l l y .  True ,  a h igh  s t a t i s t i c a l  
p r o b a b i l i t y  f a v o r s  t h e  i n f e r e n c e  t h a t  a  man w i thou t  o t h e r  
means of  s u p p o r t  must be c o l l a b o r a t i n g  i n  t h e  p r o s t i t u t i o n  of 
t h e  woman who s u p p o r t s  him. But t h i s  h a r d l y  w a r r a n t s  more 
t han  t h e  presumpt ionf i f  promoting p r o s t i t u t  i o g  provided by 
s u b s e c t i o n  ( 4 ) .8 

Testimony of w i t n e s s  t o  p r o s t i t u t i o n .  I n  any i n -  

v e s t i g a t i o n  o r  p r o s e c u t i o n  of any v i o l a t i o n  of t h e  p r o v i s i o n s  of t h i s  

a r t i c l e ,  o r  any a t t e m p t  t h e r e o f ,  no pe rson  s h a l l  be excused from g iv -  

i ng  t e s t imony  o r  producing documentary o r  o t h e r  ev idence  m a t e r i a l  t o  

such i n v e s t i g a t i o n  o r  p r o s e c u t i o n  on t h e  ground t h a t  t h e  t e s t imony  o r  

ev idence  r e q u i r e d  of him i s  o r  may be i n c r i m i n a t i n g ;  p rov ided ,  t h a t  

any person  who s o  t e s t i f i e s  o r  p roduces  ev idence  concern ing  such o f -  

f e n s e s  s h a l l  be immune t o  p r o s e c u t i o n  o r  c o n v i c t i o n  f o r  any such.  

v i o l a t i o n  abou t  which he  may t e s t i f y  o r  produce  ev idence .  

Comment 

T h i s  s e c t i o n  i s  a  r e s t a t e m e n t  of t h e  e x i s t i n g  w i t n e s s  immunity 
s e c t i o n ,  40-9-12, CRS 1963, and p roposes  no major  changes.  

8. 	 Model Pena l  Code, T e n t a t i v e  D r a f t  No. 9, The American Law I n s t i t u t e ,  
P h i l a d e l p h i a ,  1959, p. 180.  



ARTICLE 20. PUBLIC INDECENCY 

40-20-1. Adultery.  Any person who c o h a b i t s  o r  has  s exua l  

i n t e r c o u r s e  wi th  ano the r  no t  h i s  spouse commits a d u l t e r y  and i s  

g u i l t y  of a c l a s s  misdemeanor, i f  t h e  behavior  i s  open and 

no to r ious ,  and: 

( 1 )  The person i s  married and t h e  o t h e r  person involved i n  

such i n t e r c o u r s e  i s  no t  h i s  spouse; o r  

(2) The person i s  n o t  married and knows t h a t  t h e  o t h e r  

person involved i n  such i n t e r c o u r s e  i s  married.  

Comment 

The p r e s e n t  Colorado a d u l t e r y  crime l e a n s  on t h e  common 
law d e f i n i t i o n  of a d u l t e r y  f o r  a  d e s c r i p t i o n  of t h e  unlawful conduct. 
A t  common law, a d u l t e r y  c o n s i s t e d  of  an a c t  of  sexua l  i n t e r c o u r s e  by 
a  man, whether s i n g l e  o r  marr ied ,  wi th  a  married woman no t  h i s  wife ,  
performed i n  such an open and no to r ious  manner a s  t o  be a p u b l i c  
nuisance.  

Th i s  s e c t i o n  proposes t o  d e f i n e  a d u l t e r y  a l s o  by s t a t u t e  law. 
I t  i s  t h e  same conduct which c o n s t i t u t e s  f o r n i c a t i o n  and performed by 
a person who i s  marr ied and knows t h e  o t h e r  person,  whether married 
o r  s i n g l e ,  i s  n o t  h i s  spouse,  o r  by a s i n g l e  person who knows t h a t  
t h e  o t h e r  person i s  married.  I f  t h e  person b e l i e v e s  t h a t  t h e  o t h e r  
person i s  s i n g l e ,  when i n  f a c t  t h e  o t h e r  person i s  marr ied,  t h e  con-
duc t  c o n s t i t u t e s  f o r n i c a t i o n .  

40-20-2. Forni 'cation. Any person who c o h a b i t s  o r  has  sexua l  

i n t e r c o u r s e  w i t h  ano the r  no t  h i s  spouse commits f o r n i c a t i o n  and i s  

g u i l t y  of a c l a s s  misdemeanor, i f  t h e  behavior  i s  open and 

notor ious .  

Comment 

P resen t  Colorado law does no t  d e f i n e  t h e  crime of f o r n i c a t i o n .  
It r e l i e s  on t h e  common law d e f i n i t i o n ,  i . e . ,  an a c t  of p r i v a t e  sexua l  
i n t e r c o u r s e  by a  man, e i t h e r  marr ied o r  s i n g l e ,  w i th  a consent ing,
unmarried woman, a s  modified by t h e  phrase  "Any man o r  woman..." 

Th i s  s e c t i o n  proposes  t o  d e f i n e  f o r n i c a t i o n  by s t a t u t e  law. 
It i s  c o h a b i t a t i o n  o r  a  s i n g l e  a c t  of sexua l  i n t e r c o u r s e  by an unmar- 
r i e d  person,  e i t h e r  male o r  female,  wi th  an unmarried person of t h e  
oppos i t e  sex ,  i n  a non-pr iva te  manner. Where one p a r t y  i s  married, t h e  



conduct,  i f  c r i m i n a l ,  c o n s t i t u t e s  a d u l t e r y .  Cohab i t a t i on ,  of course ,  
imp l i e s  one o r  more a c t s  of sexua l  a c t i v i t y  and does  no t  r e q u i r e  a 
s p e c i a l  d e f i n i t i o n .  P rosecu t ion  does  no t  have t o  prove a  s p e c i f i c  
a c t  of s exua l  i n t e r c o u r s e  occur red  i f  t h e  p a r t i e s  were l i v i n g  t o g e t h e r  
under c i rcumstances  t h a t  makes it obvious t h a t  a  con t inu ing  sexua l  
r e l a t i o n s h i p  e x i s t e d  between them. Furthermore,  p rosecu t ion  does  n o t  
have t o  prove an a c t  of s exua l  i n t e r c o u r s e  occur red  -- any type  of 
sexua l  a c t i v i t y ,  normal o r  d e v i a t e ,  i s  covered.  

Following t h e  p r e s e n t  s t a t u t e ' s  exc lus ion  of bedroom conduct,  
t h e  a c t  of s exua l  i n t e r c o u r s e  o r  c o h a b i t a t i o n  must occur  under c i r -  
cumstances which r e v e a l  t h e  conduct  t o  t h e  p u b l i c ,  Only when sexua l  
a c t i v i t y  between consen t ing  a d u l t s  i s  s o  "open and notorious ' l  t h a t  it 
o f f ends  t h e  p u b l i c ' s  morals  i s  it c r imina l .  

40-20-3, L o i t e r i n q  t o  s o l i c i t  d e v i a t e  s exua l  r e l a t i o n s .  

Any person who l o i t e r s  i n  o r  n e a r  any p u b l i c  p l a c e  f o r  t h e  purpose of 

s o l i c i t i n g  o r  being s o l i c i t e d  t o  engage i n  d e v i a t e  s exua l  r e l a t i o n s  

commits l o i t e r i n g  t o  s o l i c i t  d e v i a t e  s e x u a l  r e l a t i o n s  and i s  g u i l t y  

of a c l a s s  misdemeanor. 

Comment 

S e c t i o n  40-20-3 covers  d e v i a t e  behavior  which r e q u i r e s  t r e a t -  
ment somewhat s i m i l a r  t o  'lopen and no to r ious"  he t e rosexua l  r e l a t i o n -  
s h i p s ,  However, t h e  problem i s  d i f f e r e n t  i n  t h a t  a s t r o n g  i n f e r e n c e  
of s exua l  r e l a t i o n s  fo l lows  from " c o h a b i t a t i o n u  of a man and woman, 
and i f  it i s  known t h a t  t hey  a r e  n o t  marr ied t h e  c o h a b i t a t i o n  c o n s t i -  
t u t e s  an open f l o u t i n g  of widely he ld  s t a n d a r d s  of mora l i t y .  Th i s  i s  
n o t  t h e  ca se  when two people  of t h e  same sex l i v e  t o g e t h e r ,  however 
s t r o n g  t h e  susp ic ion  may be of a  s exua l  r e l a t i o n  between them. Ac-
co rd ing ly ,  s e c t i o n  40-20-3, s i m i l a r  t o  subsec t ion  ( 2 )  of t h e  p r e s e n t  
Colorado law, 40-2-31, CRS 1963, r eaches  t h e  problem by p r o h i b i t i n g  
s o l i c i t a t i o n  of s t r a n g e r s  i n  p u b l i c  p l a c e s ,  

By reducing t h e  p e n a l t y  f o r  s o l i c i t a t i o n  of sodomy and by 
r e q u i r i n g  t h e  s o l i c i t a t i o n  t o  be accomplished on ly  i n  p u b l i c  p l a c e s ,  
t h e  danger of abuse of t h e  law by b l ackma i l e r s  i s  reduced. 

40-20-4. P u b l i c  indecency. Any person of t h e  age of 17  y e a r s  

and upwards who performs any of t h e  fo l lowing  i n  a  p l a c e  where t h e  

conduct may reasonably be expected t o  be viewed by o t h e r s  commits 

p u b l i c  indecency and i s  g u i l t y  of a c l a s s  -misdemeanor: 

( 1 )  An a c t  of sexua l  i n t e r c o u r s e ;  o r  

( 2 )  An a c t  of d e v i a t e  s exua l  i n t e r c o u r s e ;  o r  



( 3 )  A lewd exposure of t h e  body done wi th  i n t e n t  t o  a rouse  

o r  t o  s a t i s f y  t h e  s exua l  d e s i r e  of t h e  person; o r  

(4 )  A lewd fond l ing  o r  c a r e s s  of t h e  body of ano the r  person 

of t h e  same sex. 

Comment 

T h i s  s e c t i o n  d e f i n e s  t h e  undefined crime of open lewdness now 
conta ined  i n  40-9-15, CRS 1963, i .e. ,  " I f  any person s h a l l  be g u i l t y  
of open lewdness, o r  o t h e r  n o t o r i o u s  a c t  of pub l i c  indecency,  t end ing  
t o  debauch t h e  p u b l i c  mora l s , .  . . b e  s h a l g  be f i n e d  n o t  exceeding one 
hundred d o l l a r s ,  o r  imprisoned i n  t h e  county j a i l  n o t  exceeding s i x  
months." A t  common law, which t h e  p r e s e n t  s t a t u t e  r e l i e s  upon f o r  a  
d e f i n i t i o n ,  "open lewdnesstt means open and p u b l i c  indecency,  and i n  
o r d e r  t o  amount t o  an i n d i c t a b l e  o f f e n s e  it must always amount t o  a  
common nuisance ,  committed i n  a  p u b l i c  p l a c e ,  and seen by two o r  more 
persons  l a w f u l l y  a t  t h a t  p l ace .  

T h i s  s e c t i o n  r e q u i r e s  t h a t  one of  f o u r  a c t s  of conduct must 
be committed i n  a p u b l i c  p l a c e  by a person 17  y e a r s  of age o r  o l d e r .  
A p u b l i c  p l a c e  i s  de f ined  a s  any p l a c e  where t h e  p r o h i b i t e d  conduct 
may reasonably be expected t o  be seen by o t h e r s .  T h i s  d e f i n i t i o n  
i n c l u d e s  p u b l i c  parks  dur ing  t h e  d a y l i g h t  and e a r l y  evening hours  a s  
we l l  a s  any o f f i c e  wa i t i ng  rooms dur ing  normal b u s i n e s s  hours.  It i s  
a ques t ion  f o r  t h e  t r i e r  of t h e  f a c t s  t o  dec ide  i f  t h e  p l a c e  i s  a 
p u b l i c  p l a c e ,  depending on t h e  c i rcumstances  under which t h e  conduct 
was performed. The age of 17 y e a r s  was s e l e c t e d  under t h i s  p a r t i c u l a r  
s e c t i o n  a s  t h e  d i v i s i o n  of r e s p o n s i b i l i t y  of o f f ende r s .  A c h i l d ,  17 
y e a r s  of  age o r  younger, may o r  may no t  be expected by s o c i e t y  t o  exer-  
c i s e  d i s c r e t i o n  i n  choosing h i s  a rena  f o r  p romiscu i ty ,  depending on 
h i s  age,  bu t  a person o v e r  t h e  age of 17 ,  g e n e r a l l y  considered an 
a d u l t  i n  t h i s  code, i s  expected t o  e x e r c i s e  some judgment. 

Four a c t s  a r e  cons idered  indecen t  under t h i s  s e c t i o n ,  if done 
p u b l i c l y  by a d u l t s .  

Subsec t ions  (1) and ( 2 )  d e f i n e  two a c t s  of p u b l i c  indecency. 
The p r o h i b i t e d  conduct may be conduct which, i f  done i n  a  p roper  
p l a c e ,  i s  l awfu l  b u t  which i s  p r o h i b i t e d  when done i n  t h e  presence of 
o t h e r s ,  i . e . ,  an a c t  of s exua l  i n t e r c o u r s e  between a  man and h i s  wi fe ,  
o r  t h e  conduct may be unlawful  and prosecu ted  under t h i s  s e c t i o n  o r  
under t h e  s e c t i o n  which d e f i n e s  t h e  p r o h i b i t e d  conduct ,  i . e . ,  an a c t  
of sexua l  i n t e r c o u r s e  between an unmarried man and woman. 

Subsect ion ( 3 )  r e q u i r e s  lewd exposure coupled wi th  an i n t e n t  
t o  a rouse  o r  t o  s a t i s f y  t h e  c a r n a l  a p p e t i t e  of a viewer. Most o f t e n  
p rosecu t ion  under t h i s  subsec t ion  w i l l  i nvo lve  t h e  g e n i t a l  exposure 
of an e x h i b i t i o n i s t .  Th i s  subsec t ion  does  n o t  apply t o  members of 
n u d i s t  camps, persons  appear ing nude i n  p u b l i c  showers, no r  persons  
a t t i r e d  i n  b r i e f  beach wear, s i n c e  t h e r e  i s  no lewd exposure coupled 
wi th  t h e  s p e c i f i c  i n t e n t  of s exua l  a r o u s a l  - o r  g r a t i f i c a t i o n .  , 

Subsec t ion  ( 4 )  i s  s i m i l a r  t o  t h e  o t h e r  t h r e e  subsec t ions  i n  
t h a t  a g r o s s  f l o u t i n g  of community s t a n d a r d s  i n  r e s p e c t  t o  s e x u a l i t y  
i s  e x h i b i t e d .  - 73 -



PART 	 D. OFFENSE AFFECTING PUBLIC HEALTH AND SAFETY 

ARTICLE 21. LIBEL 

40-21-1. L ibe l .  ( 1 )  -Libel i s  t h e  mal ic ious  defamation ex-

pressed e i t h e r  by p r i n t i n g ,  o r  by s i g n s ,  o r  p i c t u r e s  o r  t h e  l i k e ,  

t ending: 

( a )  	 To blacken t h e  memory of one who i s  dead; o r  

( b )  	 To impeach t h e  honesty ,  i n t e g r i t y ,  v i r t u e  o r  r e p u t a t i o n ,  

o r  pub l i sh  t h e  n a t u r a l  d e f e c t s  of one who is  a l i v e ,  and 

the reby  expose him t o  p u b l i c  h a t r e d ,  contempt o r  r i d i -  

cu l e .  

( 2 )  Any person who commits l i b e l  i s  g u i l t y  of a c l a s s  -
misdemeanor. 

40-21-2. J u s t i f i c a t i o n .  I n  a l l  p rosecu t ions  f o r  l i b e l ,  t h e  

t r u t h  thereof  may be g iven  i n  evidence i n  j u s t i f i c a t i o n ,  except  l i b e l s  

t ending  t o  blacken t h e  memory of t h e  dead o r  expose t h e  n a t u r a l  de- 

f e c t s  of t h e  l i v i n g .  

Comment 

These two proposed s e c t i o n s  c o n s t i t u t e  a r e s t a t emen t  of t h e  
p r e s e n t  o f f e n s e  of l i b e l  de f ined  under 40-8-12, CRS 1963. 

ARTICLE 22. CLAIRVOYANCY 

40-22-1. P r a c t i c i n q  c la i rvoyancy.  Any person who p r a c t i c e s  

o r  a d v e r t i s e s  a p r a c t i c e  of c la i rvoyancy ,  pa lmis t ry ,  mesmerism, f o r t u n e  

t e l l i n g ,  a s t r o l o g y ,  s e e r s h i p ,  o r  l i k e  c r a f t y  sc i ence ,  read ings ,  sit-

t i n g s  o r  e x h i b i t i o n s  of a l i k e  c h a r a c t e r ,  f o r  which a f e e  o r  charge i s  

made o r  accepted,  commits p r a c t i c i n g  c la i rvoyancy  and i s  g u i l t y  of a 

c l a s s  -misdemeanor. 



Comment 

T h i s  s e c t i o n  combines and r e s t a t e s  t h e  d e f i n i t i o n s  and p e n a l t y  
conta ined  i n  40-24-1, 40-24-2, and 40-24-3, CRS 1963. 

ARTICLE 23. BRIBERY I N  SPORT CONTESTS 

40-23-1. Br ibery  of s p o r t s . p a r t i c i p a n t s  and o f f i c i a l s .  Any 

person who does  any of t h e  fo l lowing  a c t s  commits b r i b e r y  of s p o r t s  

p a r t i c i p a n t s  and o f f i c i a l s  and i s  g u i l t y  of a ' c l a s s  - fe lony:  

( 1 )  	 Gives,  o f f e r s  o r  promises t o  any p a r t i c i p a n t  i n  any con- 

t e s t  of s k i l l ,  speed,  s t r e n g t h  o r  endurance any g i f t  o r  

g r a t u i t y  whatever w i t h  i n t e n t  t he reby  t o  i n f l u e n c e  such 

p a r t i c i p a n t  t o  r e f r a i n  from e x e r t i n g  h i s  f u l l  degree  of 

s k i l l ,  speed,  s t r e n g t h ,  o r  endurance,  i n  such c o n t e s t ;  o r  

( 2 )  	 Requests  o r  a c c e p t s  a  g i f t  o r  g r a t u i t y  o r  promises t o  

make a  g i f t  o r  promise t o  do an a c t  b e n e f i c i a l  t o  him- 

s e l f ,  under  an agreement o r  w i t h  an unders tanding  t h a t  

he s h a l l  r e f r a i n  from e x e r t i n g  h i s  f u l l  degree  of s k i l l ,  

speed,  s t r e n g t h  o r  endurance i n  such c o n t e s t ;  o r  

( 3 )  	 Gives ,  o f f e r s ,  o r  promises  t o  any person who i s  o r  w i l l  

be an umpire, r e f e r e e ,  judge o r  o t h e r  o f f i c i a l  a t  any 

such c o n t e s t  w i th  t h e  i n t e n t i o n  o r  unders tanding  t h a t  

such person w i l l  c o r r u p t l y  o r  d i s h o n e s t l y  umpire, r e f e r e e ,  

judge o r  o f f i c i a t e  a t  any such c o n t e s t  s o  a s  t o  a f f e c t  o r  

i n f l u e n c e  t h e  r e s u l t  t h e r e o f ;  o r  

( 4 )  	 Requests  o r  a c c e p t s  a  g i f t  o r  g r a t u i t y  o r  promises t o  

make a  g i f t  o r  promise t o  do an  a c t  b e n e f i c i a l  t o  h imse l f ,  

when he i s  o r  e x p e c t s  t o  be an umpire, r e f e r e e ,  judge o r  

o t h e r  o f f i c i a l  a t a n y  such c o n t e s t ,  under  an agreement 

o r  unders tanding  t h a t  he  s h a l l  c o r r u p t l y  o r  d i s h o n e s t l y  



umpire, r e f e r e e ,  judge o r  o f f i c i a t e  a t  any such c o n t e s t .  

(2 )  A s  used i n  t h i s  s e c t i o n ,  " p a r t i c i p a n t "  i n c l u d e s  any 

person who i s  s e l e c t e d  o r  who e x p e c t s  t o  be s e l e c t e d  t o  t a k e  p a r t  i n  

any such c o n t e s t .  

Comment 

T h i s  s e c t i o n  i s  a r e s t a t e m e n t  of t h e  o f f e n s e s  p r e s e n t l y  de- 
f i n e d  i n  40-12-2, 40-12-3, 40-12-4, CRS 1963. 

ARTICLE 24. CRUELTY TO ANIMALS 

40-24-1. C r u e l t y  t o  animals .  ( 1 )  Any person who does any 

of t h e  fo l lowing  a c t s  commits c r u e l t y  t o  an imals  and i s  g u i l t y  of a 

c l a s s  -misdemeanor: 

( a )  	 I n t e n t i o n a l l y  t o r t u r e s  any animal,  o r  w i thou t  j u s t i f i c a -  

t i o n  k i l l s  any domest ic  animal of a n o t h e r  w i thou t  t h e  

owner 's  consen t ;  o r  

( b )  	 Abandons o r  f a i l s ,  w i thou t  r ea sonab le  excuse,  t o  p rov ide  

necessary  food ,  c a r e  o r  s h e l t e r  f o r  any animal  i n  h i s  

custody;  o r  

( c )  	 I n t e n t i o n a l l y  po isons  any domest ic  animal  of a n o t h e r  

wi thout  t h e  owner's consen t  o r  p l a c e s  poison i n  any p l a c e  

w i th  i n t e n t  t h a t  it be t aken  by a  domest ic  animal of 

ano the r ;  o r  

( d )  	 I n t e n t i o n a l l y  t r a n s p o r t s  o r  c o n f i n e s  any animal i n  a  

c r u e l  manner; o r  

( e )  	 I n t e n t i o n a l l y  p a r t i c i p a t e s  i n  t h e  e a r n i n g s  of any p l a c e  

f o r  b a i t i n g  o r  f i g h t i n g  animals  o r  i n t e n t i o n a l l y  main- 

t a i n s  o r  a l l ows  any p l a c e  t o  be used f o r  such purpose. 

( 2 )  	 A s  used i n  t h i s  s e c t i o n ,  " t o r t u r e "  does  n o t  i n c l u d e  bona 



f i d e  experiments c a r r i e d  on f o r  s c i e n t i f i c  r e sea rch  o r  normal and 

accepted v e t e r i n a r y  p r a c t i c e s .  

Comment 

Th i s  s e c t i o n ,  by combining t h e  e s s e n t i a l  c r i m i n a l  conduct 
de f ined  i n  many s t a t u t e s ,  i s  a r e s t a t emen t  of p r e s e n t  law. P resen t  
Colorado s t a t u t e s  t o  be r ep laced  by t h i s  proposed s e c t i o n  include:  

40-20-1, CRS 1963 -- Overdr iving and S t a r v i n g  Animals. 
40-20-2, CRS 1963 -- Improper Care of Impounded Animals. 
40-20-4, CRS 1963 -- Keeping Fowls o r  Animals t o  Fight .  
40-20-16, CRS 1963 -- Sheepherder Abandoning Sheep Without 

Not ice .  
40-20-18, CRS 1963 -- Unlawful t o  Dock a Horse 's  T a i l .  
40-20-22, CRS 1963 -- K i l l i n g  Animals i n  a Contes t .  

40-24-2. Inf luenc inq  doq and h o r s e  r aces .  (1) Any person 

who i n f l u e n c e s ,  c o n s p i r e s  w i th  o r  h a s  any unders tanding o r  connivance 

wi th  any owner, jockey, groom o r  o t h e r  person a s s o c i a t e d  wi th  o r  

i n t e r e s t e d  i n  any s t a b l e ,  kennel ,  ho r se  o r  dog, o r  any r a c e  i n  which 

any horse  o r  dog p a r t i c i p a t e s  o r  i s  expected t o  p a r t i c i p a t e ,  t o  pre- 

a r range  o r  predetermine t h e  r e s u l t s  of any such r ace ,  o r  any person 

who.s t imula tes  o r  d e p r e s s e s  a dog o r  horse  f o r  t h e  purpose of a f f e c t -

ing  t h e  r e s u l t s  of a r a c e  commits i n f l u e n c i n g  dog and ho r se  r a c e s  and 

i s  g u i l t y  of a c l a s s  - fe lony .  

( 2 )  Nothing i n  t h i s  s e c t i o n  s h a l l  p r o h i b i t  t h e  normal t r e a t -  

ment of such animals  by v e t e r i n a r i a n s  when t h e  purpose of such t r e a t -  

ment i s  n o t  p r i m a r i l y  designed t o  s t i m u l a t e  o r  dep res s  such animals  

i n  o r d e r  t o  a f f e c t  t h e  r e s u l t s  of a race .  

Comment 

T h i s  s e c t i o n  i s  a r e s t a t emen t  of t h e  p r e s e n t  law, 40-20-27, 
CRS 1963. 



m C L E 25. DISORDERLY CONDUCT 

40-25-1. Dis turbance  of t h e  peace by te lephone.  ( 1 )  Any 

person who does  any of t h e  fo l lowing  commits d i s t u r b a n c e  of t h e  peace 

by te lephone  and i s  g u i l t y  of a c l a s s  -misdemeanor: 

( a )  	 D i s t u r b s  o r  t ends  t o  d i s t u r b  t h e  peace,  q u i e t ,  o r  r i g h t  

of p r ivacy  of any person o r  f ami ly  t o  whom t h e  c a l l  i s  

d i r e c t e d  by r epea t ed  and cont inued anonymous o r  i d e n t i -  

f i e d  te lephone  messages in tended  t o  h a r a s s  o r  d i s t u r b ;  

o r  

(b) 	By a  s i n g l e  c a l l  o r  r epea t ed  c a l l s  u s e s  obscene,  profane,  

indecent ,  o r - o f f e n s i v e  language o r  sugges t s  any lewd o r  

l a s c i v i o u s  a c t  o v e r  o r  through a  t e lephone ;  o r  

( c )  	 Attempts t o  e x t o r t  money o r  o t h e r  t h i n g  of v a l u e  from 

any person o r  fami ly  by means o r  u se  of t h e  te lephone ;  

o r  

( d )  	 Threa tens  any p h y s i c a l  v io l ence  o r  harm t o  any person o r  

fami ly ;  o r  

( e )  	 Repeatedly o r  con t inuous ly  causes  t h e  te lephone  of any 

person o r  fami ly  t o  r i n g  wi th  i n t e n t  t o  d i s t u r b  o r  h a r a s s  

such person o r  family .  

( 2 )  The normal u s e  of a t e lephone  f o r  t h e  purpose of reques t -

ing  payment of d e b t s  o r  o b l i g a t i o n s  o r  f o r  o t h e r  l e g i t i m a t e  bus ines s  

purposes does  no t  c o n s t i t u t e  a  v i o l a t i o n  of t h i s  s e c t i o n .  

Comment 

T h i s  s e c t i o n  r e s t a t e s  t h e  p r e s e n t  o f f e n s e s  de f ined  i n  40-4-23, 
CRS 1963. 

40-25-2. Dis turbance of t h e  peace. Any person who s h a l l  

ma l i c ious ly  o r  w i l l f u l l y  d i s t u r b  t h e  peace o r  q u i e t  of any neighborhood 



o r  fami ly ,  by loud o r  unusual  n o i s e s ,  o r  by tumultuous o r  o f f e n s i v e  

c a r r i a g e ,  t h r e a t e n i n g ,  t r aduc ing ,  q u a r r e l i n g ,  cha l lenging  t o  f i g h t ,  

o r  f i g h t i n g ,  commits d i s t u r b a n c e  of t h e  peace and i s  g u i l t y  of a 

c l a s s  -misdemeanor. 

Comment 

Th i s  proposed s e c t i o n  i s  a r e s t a t emen t  of t h e  p re sen t  o f f e n s e  
def ined  i n  40-8-1, CRS 1963, a s  amended by Chapter  39, 1964 Sess ion  
Laws. 

40-25-3. Unlawful assemblinq.  Any person who assembles wi th  

ano the r  f o r  t h e  purpose of d i s t u r b i n g  t h e  peace,  o r  committing any 

unlawful a c t ,  and does  not  d i s p e r s e  on being d e s i r e d  o r  commanded s o  

t o  do by a judge, s h e r i f f ,  coroner  o r  o t h e r  p u b l i c  o f f i c e r ,  commits 

unlawful assembling and i s  g u i l t y  of a c l a s s  -misdemeanor. 

Comment 

Th i s  proposed s e c t i o n  i s  a r e s t a t emen t  of t h e  p r e s e n t  o f f ense  
def ined  i n  40-8-3, CRS 1963, a s  amended by Chapter  39, 1964 Sess ion  
Laws. 

40-25-4. -Rio t .  Any person who meets w i th  ano the r  t o  do an 

unlawful a c t  w i th  f o r c e  o r  v io l ence  a g a i n s t  t h e  person o r  p rope r ty  of 

another ,  w i th  o r  wi thout  common cause of q u a r r e l ,  o r  even does a 

lawful  a c t  i n  a  v i o l e n t  o r  tumultuous manner commits r i o t  and i s  

g u i l t y  of a c l a s s  -misdemeanor. 

Comment 

Th i s  proposed s e c t i o n  i s  a r e s t a t emen t  of t h e  p r e s e n t  o f f e n s e  
def ined  i n  40-8-6, CRS 1963. 

40-25-5. D i s tu rb inq  worship. Any person who by menace, pro-

f ane  swearing,  v u l g a r  language,  o r  any d i s o r d e r l y  o r  immoral conduct,  

i n t e r r u p t s  and d i s t u r b s  any congrega t ion  o r  c o l l e c t i o n  of c i t i z e n s  

assembled t o g e t h e r  f o r  t h e  purpose of worshiping Almighty God commits 

d i s t u r b i n g  worship and i s  g u i l t y  of a c l a s s  -misdemeanor. 



Comment 

T h i s  proposed o f f e n s e  i s  a r e s t a t e m e n t  o f  t h e  p r e s e n t  o f f e n s e  
d e f i n e d  i n  40-8-15, CRS 1963. 

40-25-6. Vaqrancy. (1) Any person  who l o i t e r s  o r  prowls  i n  

a p l a c e  a t  a  time, o r  i n  a  manner n o t  u s u a l  f o r  law-abiding i n d i v i d u a l s  

under  c i rcumstances  t h a t  wa r r an t  a la rm f o r  t h e  s a f e t y  of  pe r sons  o r  

p r o p e r t y  i n  t h e  v i c i n i t y  commits vagrancy and i s  g u i l t y  o f  a c l a s s  -
misdemeanor. 

(2) Among t h e  c i r cums tances  which may be cons ide red  i n  d e t e r -  

mining whether such a la rm i s  war ran ted  i s  t h e  f a c t  t h a t  t h e  person  

t a k e s  f l i g h t  upon appearance  of a peace  o f f i c e r ,  r e f u s e s  t o  i d e n t i f y  

h imse l f ,  o r  m a n i f e s t l y  endeavors  t o  concea l  h imself  o r  any o b j e c t .  

Unless  f l i g h t  by t h e  person  o r  o t h e r  c i rcumstance  makes it imprac t i -

c a b l e ,  a peace o f f i c e r  s h a l l  p r i o r  t o  any a r r e s t  f o r  an  o f f e n s e  under  

t h i s  s e c t i o n  a f f o r d  t h e  person  an o p p o r t u n i t y  t o  d i s p e l  any a la rm 

which would o the rwi se  be war ran ted ,  by r e q u e s t i n g  him t o  i d e n t i f y  him- 
L 

s e l f  and e x p l a i n  h i s  p resence  and conduct .  No person  s h a l l  be con-

v i c t e d  of an o f f e n s e  under  t h i s  s e c t i o n  i f  t h e  peace  o f f i c e r  d i d  n o t  

comply w i th  t h e  p reced ing  s en t ence ,  o r  i f  it appea r s  a t  t r i a l  t h a t  t h e  

e x p l a n a t i o n  g iven  by t h e  person  was t r u e  and,  i f  b e l i e v e d  by t h e  peace 

o f f i c e r  a t  t h e  time, would have d i s p e l l e d  t h e  alarm. 

Comment 

T h i s  s e c t i o n  p roposes  a  s u b s t a n t i a l  d e v i a t i o n  from t h e  p r e s e n t  
vagrancy s t a t u t e ,  40-8-19, CRS 1963, a s  amended by Chap te r  39, 1964 
Ses s ion  Laws, and i s  based on t h e  Model Pena l  Code's  recommended 
s t a t u t e .  The complete a n a l y s i s  of t h i s  Model Pena l  Code s e c t i o n ,  a s  
s t a t e d  by t h e  Code's r e p o r t e r s ,  i s  a s  fo l lows :  

The p r o p o s a l s  h e r e  made t o  p e n a l i z e  what might  
be c a l l e d  " s u s p i c i o u s  l o i t e r i n g , ' '  a r e  a l l  t h a t  would 
be l e f t  i n  t h e  law of  t h a t  a n c i e n t  p ro t ean  o f f e n s e  
de s igna t ed  "vagrancy, " i f  indeed even t h i s  much 
should  be r e t a i n e d  i n  a  code of  s u b s t a n t i v e  p e n a l  
law. The r e a s o n s  f o r  doubt  on t h a t  s c o r e  a r e  t h a t  
a s t a t u t e  which makes it a pena l  o f f e n s e  f o r  a  pe rson  




